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OEGANIZ ATION  OF  SUPREME  GOUBT. 


[Ooii8titatioD»  article  VI,  section  2.] 

Sbc.  2.  The  Supreme  Court  shall  consist  of  a  chief  just- 
ice and  six  associate  justices.  The  Court  may  sit  in  de- 
partmente  and  in  Bank,  and  shall  always  be  open  for  the 
transaction  of  business.  There  shall  be  two  departments, 
denominated,  respectively,  Department  One  and  Depart- 
ment Two.  The  chief  justice  shall  assign  three  of  the  asso- 
ciate justices  to  each  department,  and  such  assignment  may 
be  changed  by  him  from  time  to  time.  The  associate  justices 
shall  be  competent  to  sit  in  either  department,  and  may  in- 
terchange with  each  other  by  agreement  among  themselves, 
or  as  ordered  by  the  chief  justice.  Each  of  the  departments 
shall  have  the  power  to  hear  and  determine  causes,  and  all 
questions  arising  therein,  subject  to  the  provisions  herein- 
after contained  in  relation  to  the  Court  in  Bank.  The  pres- 
ence of  three  justices  shall  be  necessary  to  transact  any  busi- 
ness in  either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall  be 
necessary  to  pronounce  a  judgment.  The  chief  justice  shall 
apportion  the  business  to  the  departments,  and  may,  in  his 
discretion,  order  any  cause  pending  before  the  Court  to  be 
heard  and  decided  by  the  Court  in  Bank.  The  order  may 
be  made  before  or  after  judgment  pronounced  by  a  depart- 
ment; but  where  a  cause  has  been  allotted  to  one  of  the  de- 
partments, and  a  judgment  pronounced  thereon,  the  order 
must  be  made  within  thirty  days  after  such  judgment,  and 
concurred  in  by  two  associate  justices,  and  if  so  made  it  shall 
have  the  effect  to  vacate  and  set  aside  the  judgment.  Any 
four  justices  may,  either  before  or  after  judgment  by  a  de- 

(▼) 
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vi Organization  of  Supreme  Court. 

partment,  order  a  case  to  be  heard  in  Bank.  If  the  order  be 
not  made  withm  the  time  above  limited,  the  judgment  shall 
be  final.  No  judgment  by  a  department  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unless  approved  by  the  chief  justice,  in  writing,  with  the 
concurrence  of  two  associate  justices.  The  chief  justice  may 
convene  the  Court  in  Bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  convened.  The  con- 
currence of  four  justices  present  at  the  argument  shall  be 
necessary  to  pronounce  a  judgment  in  Bank;  but  if  four 
justices,  so  present,  do  not  concur  in  a  judgment,  then  all  the 
justices  qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges  shall 
bo  necessary.  In  the  determination  of  causes,  all  decisions 
of  the  Court  in  Bank  or  in  departments  shall  be  given  in 
writing,  and  the  grounds  of  the  decision  shall  be  stated.  The 
chief  justice  may  sit  in  either  department,  and  shall  preside 
when  so  sitting,  but  the  justices  assigned  to  each  department 
shall  select  one  of  their  number  as  presiding  justice.  In 
case  of  the  absence  of  the  chief  justice  from  the  place  at 
which  the  Court  is  held,  or  hia  inability  to  act,  the  associate 
justices  shall  select  one  of  their  own  number  to  perform  the 
duties  and  exercise  the  powers  of  the  chief  justice  during 
such  absence  or  inability  to  act. 
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[Statutes  1901,  page  273.] 
Section  1,    The  Supreme  Court  of  the  State  of  California 
shall  immediately  upon  the  expiration  of  the  term,  of  office 
of  the  present  Supreme  Court  Commissioners  appoint  five 
persons  of  legal  learning  and  personal  worth  as  Commission- 
ers of  said  Court.  It  shall  be  the  duty  of  said  Commissioners, 
under  such  rules  and  regulations  as  said  Court  may  adopt,  to 
assist  in  the  performance  of  its  duties  and  in  the  disposition 
of  the  numerous  causes  now  pending  in  said  Court  undeter- 
mined. The  said  Commissioners  shall  hold  office  for  the  term 
of  two  years  from  and  after  their  appointment,  during  which 
time  they  shall  not  engage  in  the  practice  of  the  law.  They 
shall  each  receiye  a  salary  equal  to  the  salary  of  a  Judge  of 
said  Court,  payable  at  the  same  time  and  in  the  same  man- 
ner. Before  entering  upon  the  discharge  of  their  duties  they 
shall  each  take  an  oath  to  support  the  Constitution  of  the 
United  States,  and  th9  Constitution  of  the  State  of  California, 
and  to  faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability.  The 
said  Court  shall  have  power  to  remove  any  and  all  members 
of  said  Commission  at  any  time  by  an  order  entered  on  the 
minutes  of  said  Court,  and  all  vacancies  in  said  Commission 
shall  be  filled  in  like  manner. 
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REPORTS    OF    CASES 

DBTERUINBD  IN 

THE  SUPREME  COURT 

OF  THB 

STATE  OF  CALIFORNIA. 


[Sac.  No.  775.    Department  Two.— August  14,  1001.] 

A.  J.  COOK,  Itespondent,  v.  FRANK  R.  ENRIGHT,  Ap- 
pellant. 

Vendob  and  Pubchabeb— Bond  to   Convey  Mine— Fobs esbion—Re- 

VEBBION    of    ImPBOVEMENTS — OPTION    OF    PUBCMABEB. — A    boud    to 

convey  a  mine,  conditioned  for  a  deed  thereof  on  a  certain  date, 
provided  tlie  purchaser  should  have  paid  to  the  vendor  a  speci- 
fied sum,  and  which  gave  permission  to  the  purchaser  to  work  the 
mine,  and  agreed  that  in  the  event  of  his  failure  to  pay  at  the  time 
named,  the  mining  property  and  all  improvements  thereon  should 
revert  to  the  vendor,  and  the  obligation  should  be  void,  only  con- 
ferred an  option  upon  the  purchaser  to  take  the  property  within 
the  time  prescribed. 

Id. — Action  to  Recoveb  Impbovements  Removed — Tendeb  of  Deed 
Unnecessaby. — ^There  being  no  mutual  and  dependent  covenants 
in  the  bond  to  convey  the  mine,  the  vendor  was  not  required  to 
tender  a  deed  to  the  purchaser,  in  order  to  put  him  in  default,  be- 
fore conunencing  an  action  against  the  purchaser  to  recover  the 
possession  of  improvements  wrongfully  removed  by  the  purchaser, 
or  the  value  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County.    Edward  Sweeney,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Garter,  Dozier  &  Wells,  and  Jackson  Hatch,  for  Appellant. 

Reid  &  Bartlett,  and  Bell  &  Barber,  for  Respondent. 
CXXXIV.  Cal.— 1  (1) 
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THE  COURT.— The  plaintiff  recovered  judgment  in  the 
court  below  for  certain  permanent  mining  improvements  and 
machinery  removed  from  the  plaintiff's  premises,  or  its 
value,  etc.  The  defendant  appeals  from  the  judgment.  The 
case,  as  presented  by  the  complaint  and  findings,  is  as  fol- 
lows: The  plaintiff  was  the  owner  of  the  mining  claim  de- 
scribed in  the  complaint,  from  which  the  machinery  was 
removed.  The  defendant  entered  on  the  premises  under  a  bond 
executed  to  him  by  plaintiff,  August  25,  1896,  in  the  sum 
of  ten  thousand  dollars,  conditioned  for  the  execution  of  a 
conveyance  of  the  premises  to  defendant  on  the  twenty-fifth 
day  of  February,  1898,  provided  the  latter  should  have  paid 
to  the  former  the  sum  of  ten  thousand  dollars.  It  was  also 
provided  in  the  contract  that  the  defendant  should  "have 
the  right  to  the  immediate  possession  of  the  premises  and  to 
work  the  mine";  and  that  "in  the  event  of  his  failure  to 
pay  the  said  sum  of  ten  thousand  dollars  at  the  time  above 
mentioned,  the  said  mining  property  and  premises,  together 
with  all  the  improvements  thereon,  shall  revert  to  and  re- 
main the  property  of  the  party  of  the  first  part,  and  then  this 
obligation  to  be  void."  Indorsed  on  the  bond  is  a  written  ac- 
ceptance of  its  conditions,  signed  by  the  defendant.  The 
effect  of  the  bond  is  alleged  in  the  complaint,  and  a  copy  at- 
tached; and  it  is  alleged  and  found  that,  pending  the  de- 
fendant's occupation  of  the  land  under  the  agreement,  the 
defendant  "placed  upon  said  mining  claim,  as  permanent 
improvements  thereon,  permanently  affixed  thereto,  a  cer- 
tain building,  and  in  said  building  and  on  said  mining 
claim  placed  the  following  described  mining  machinery  and 
fixtures"  (describing  it),  and  "that  said  above-mentioned  arti- 
cles were  permanently  attached  and  affixed  to  said  mining 
claim."  It  is  found  "that  said  defendant  did  not,  at  the 
time  agreed  upon,  pay  said  ten  thousand  dollars,  or  any 
part  thereof,  nor  has  he  at  any  time  since  said  date,  or  at 
all,  paid  the  same,  or  any  part  thereof,  or  offered  to  pay  the 
same."  The  machinery,  which  is  alleged  to  be  of  the  value 
of  four  thousand  two  hundred  dollars,  was  removed  by  de- 
fendant; and  the  prayer  of  the  complaint  is  for  its  pos- 
session or  value.  No  affirmative  defense  is  set  up  by  the  de- 
fendant in  his  answer. 

The  only  point  made  by  appellant's  counsel  is,  that  the 
plaintiff's  alleged  right  to  the  machinery  is  based  on  the  con- 
tract, and  not  on  his  previous  ownership  of  the  land,  and 
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that,  in  order  to  maintain  his  action,  an  offer  or  tender  to 
convey  was  necessary  on  his  part.  This  point  is  not  tenable. 
This  is  not  a  case  of  mutual  and  dependent  covenants,  as 
where  one  ia  to  convey,  and  the  other  to  purchase  and  pay  the 
purchase  price.  In  the  case  at  bar  the  defendant  was  under 
no  obligation  to  purchase;  he  merely  had  an  option  to  do  so 
within  the  time  prescribed.  A  tender  of  a  deed  was  not  nec- 
essary to  put  him  in  default.  Under  the  terms  of  the  con- 
tract, his  rights  had  ceased  to  exist ;  and  in  the  absence  of 
any  equitable  claim/  or  offer  to  perform,  he  presents  no  de- 
fense to  the  action.  In  deciding  this  appeal  we  confine  our 
attention  solely  to  the  position  taken  by  appellant. 
The  judgment  appealed  from  is  afHrmed. 


[8.  F.  No.  2623.    Department  Two.— August  14,  1901.] 

In  the  Matter  of  the  Estate  of  CHARLES  LUX,  Deceased. 
JAMES  H.  CAMPBELL,  Appellant.  HENRY  LUX, 
Administrator,  et  al.,  Respondents. 

Estates  of  Dbcbasbd  Psbsons — ^Attobnet  foe  Non-besidents — ^Powsb 
or  CouET — Designation  in  Oedeb. — Before  the  court  can  make  an 
order  appointing  an  attorney  for  non-roBident  devisees^  legatees, 
heirs,  or  creditors  of  a  deceased  person,  the  court  must  be  satisfied 
that  such  persons  exist,  and  the  order  must  designate  who  they  are, 
and  if  their  names  are  not  known,  they  must  stiU  be  identified  in 
some  mode  in  the  order. 

Id. — ^NoN-EESiDENT  Repeesented  bt  his  Attobxet — Functions  of  Af- 
POINTEE. — ^The  court  cannot  appoint  an  attorney  for  a  non-resident 
party  who  is  already  represented  by  his  own  attorney;  and  when- 
ever he  is  represented  by  an  attorney  employed  by  himself,  tiie 
functions  of  the  appointee  oease. 

Id. — Compensation  of  Appointee— -Patmbnt  bt  Pebsons  Repeesented. 
— ^Tfae  compensation  of  an  attorney  appointed  by  the  court  to  repre- 
sent non-resident  persons  interested  in  the  estate  is  to  be  paid  only 
on  account  of  the  interest  of  the  persons  represented,  and  nothing 
should  be  paid  out  of  the  estate  for  persons  named,  who  turn  out 
to  have  no  interest  in  the  estate. 

Id. — SnFUiATED  Fee — ^Void  Oedeb  fob  Compensation — ^Final  Allow- 
ance.— ^Where  an  attorney,  appointed  to  represent  absent  heirs, 
agreed  with  them  for  a  stipulated  fee,  he  can  thereafter  recover 
from  them  no  greater  sum. .  The  court  had  no  jurisdiction  to  make 
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a  contract  for  the  absent  heir?;  and  an  order  made,  fixing  a  quar- 
terly compensation  to  be  paid  to  such  attorney  each  quarter  year 
during  administration,  was  void.  The  final  allowance  of  the  fee  was 
in  the  discretion  of  tlie  court,  and  was  to  be  judicially  determined 
by  the  court,  after  knowledge  of  the  facts. 

APPEAL  from  a  decree  of  the  Superior  Court  of  San 
Mateo  County  settling  the  final  account  of  an  administrator. 
George  H.  Buck,  Judge  settling  account,  with  reservation 
of  compensation  of  attorney  for  absent  heirs.  James  M. 
Troutt,  Judge  settling  compensation. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  A.  Beasly,  for  Appellant. 

E.  B..  &  George  H.  Mastick,  Loewy  &  Gutsch,  W.  B. 
Treadwell,  and  D.  M.  Delmas,  for  Respondents. 

TEMPLE,  J.— Charies  Lux  died  about  1887  (the  precise 
time  does  not  appear  in  the  transcript).  On  the  twenty- 
fifth  day  of  April,  1889,  the  superior  court  of  San  Mateo 
County,  where  the  estate  was  in  probate,  made  an  order  in 
which  it  is  recited  that  one  John  Reynolds  was  on  the  four- 
teenth day  of  April,  1887,  appointed  to  represent  the  absent 
heirs  (naming  them),  and  that  said  Reynolds  is  now  su- 
perior judge  of  Santa  Clara  County,  and  that  "James  H. 
Campbell,  of  San  Jose,  California,  has  ever  since  been  em- 
ployed by  and  acted  for  such  absent  and  minor  heirs;  it  is 
therefore  hereby  ordered  that  said  James  H.  Campbell  be, 
and  is  hereby,  appointed  attorney  for  aforesaid  heirs,  to  rep- 
resent them  in  all  proceedings  throughout  the  administration 
of  the  estate  of  said  Charles  Lux,  deceased."  July  21,  1890, 
the  court,  on  petition  of  said  Campbell,  ordered  the  execu- 
tors to  pay  him,  as  such  attorney,  thirty  thousand  dollars  for 
past  services,  and  twelve  thousand  dollars  per  year,  quarterly, 
every  third  month,  thereafter,  during  the  administration. 

On  the  12th  of  June,  1896,  the  executors  filed  a  petition, 
in  which  they  represented  that  they  had  paid  said  attorney 
eighty-three  thousand  dollai-s  under  that  order,  which  they 
represented  was  in  its  nature  a  partial  distribution  to  the 
named  heirs,  and  for  certain  reasons  they  ask  that  further 
payments  be  suspended. 

August  8, 1896,  the  absent  heirs  themselves  applied  to  have 
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the  order  appointing  Campbell  their  attorney  vacated.  In 
their  petition  they  represented  that  on  the  fourteenth  day  of 
July,  1900,  "and  prior  thereto,"  they  made  an  agreement 
with  Mr.  Campbell,  and  stated  that  "tho  said  J.  H.  Camp- 
bell agreed  to  act  as  attorney  for  your  petitioners  in  the  ad- 
ministration of  the  estate  of  said  deceased,  and  to  perform 
any  and  all  legal  services  necessary  and  proper  in  and  about 
the  said  estate  of  said  deceased,  as  attorney  for  your  peti- 
tioners, in  representing  them  and  other  several  interests 
therein,  to  and  including  the  final  settlement  of  the  said 
estate  and  the  distribution  thereof,  and  to  faithfully  and 
diligently  represent  and  act  for  your  petitioners,  as  their 
legal  attorney  and  adviser,  throughout  the  administration  of 
said  estate,  and  in  steps,  matters,  and  proceedings  therein 
taken  for  the  defense,  protection,  and  maintenance  of  their 
rights  and  privileges  in  said  estate,  and  to  institute  all  ac- 
tions and  proceedings  necessary  for  the  enforcement  of  the 
rights  of  your  petitioners  as  such  heirs,  devisees,  and  lega- 
tees, and  to  defend  them  against  all  suits  and  oppose  and 
resist  all  measures  and  proceedings  likely  to  prove  detri- 
mental or  injurious  to  them,  or  to  their  interests  in  said 
estate,"  etc.,  for  which  services  they  agreed  to  give  him  an 
interest  in  their  portions  of  the  estate  equal  to  three  per  cent 
thereof.  Any  allowance  made  to  him  by  the  court  was  to 
be  credited  on  his  said  fee,  after  paying  expenses.  They 
further  represented  that  said  attorney  had  already  received 
$93,000  for  his  services,  and  that  the  estate  of  Charles  Lux 
was  not  w^orth  more  than  $2,632,383.94, — their  interest 
therein  being  less  than  one  half  thereof, — and  that  said  at- 
torney had  already  been  paid  more  than  his  fee. 

To  this  petition  Mr.  Campbell  answered,  substantially  ad- 
mitting the  employment  as  stated.  He  averred  that  the 
estate  of  Charles  Lux  was  worth  from  ten  to  fifteen  millions ; 
and  he  relied  upon  the  orders  hereinbefore  mentioned,  ap- 
pointing him  attorney  for  such  absent  and  minor  heirs,  and 
fixing  his  compensation. 

The  hearing  of  the  petition  was  continued  from  time  to 
time,  and  finally,  January  5,  1897,  by  the  consent  of  all 
parties,  the  orders  appointing  and  fixing  the  compensation 
were  revoked,  and  "all  questions  as  to  the  compensation  of 
the  said  J.  H.  Campbell,  as  attorney  for  any  heirs  of  said 
estate,  are  hereby  reserved  until  the  final  accounts  of  the 
administrator  of  said  estate  have  been  settled,  the  said  estate 
is  ready  for  distribution,  and  the  said  questions  be  then  con- 
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sidered  and  detennined  by  the  court  in  connection  with  the 
final  distribution  of  said  estate." 

The  final  account  of  the  administrator  was  filed  June  28, 
1900,  to  which  appellant  excepted,  because  the  administrator 
did  not  include  compensation  due  him  as  such  attorney, 
which  had  accrued  under  the  order  of  July  21,  1890,  fixing 
his  compensation.  He  contended  that  the  sum  of  eighteen 
thousand  dollars  was  still  due  and  unpaid.  The  claim  was 
disallowed,  and  hence  this  appeal. 

Appellant's  claim  to  compensation  is  founded  entirely 
upon  section  1718  of  the  Code  of  Civil  Procedure,  which 
provides  that  upon  the  hearing  of  certain  petitions,  where  all 
parties  interested  in  the  estate  are  required  to  be  notified,  the 
court  may,  in  its  discretion,  appoint  an  attorney  to  represent, 
in  all  such  proceedings,  "the  devisees,  legatees,  heirs,  or 
creditors  of  the  decedent,  who  are  minors,  and  have  no  gen- 
eral guardian  in  the  county,  or  who  are  non-residents  of  the 
state,  and  those  interested,  who,  though  they  are  neither  such 
minors  or  non-residents,  are  unrepresented.  The  order  must 
specify  the  namcb  of  the  parties,  so  far  as  known,  for  whom 
the  attorney  is  appointed,  who  is  thereby  authorized  to  rep- 
resent such  parties  in  all  such  proceedings  had  subsequent 
to  his  appointment."  The  attorney  is  to  be  allowed  a  fee,  to 
be  paid  as  necessary  cost  of  administration,  and,  upon  dis- 
tribution, to  be  charged  to  the  party  represented  by  the 
attorney.  The  section  concludes  with  the  declaration  that 
the  non-appointment  of  an  attorney  cannot  affect  the  validity 
of  the  proceedings. 

The  statute  is  a  very  extraordinary  one,  but  some  of  its 
provisions  have  been  in  force  since  1851,  without  any  serious 
challenge  of  its  validity.  The  court  can  no  more  appoint  an 
attorney  with  authority  to  bind  a  person  who  is  «ui  juris,  to 
waive  his  rights,  or  concede  claims  made  against  him,  or  to 
institute  proceedings  for  him  and  incur  costs  chargeable  to 
him,  than  it  can  do  all  these  things  without  an  attorney. 
And  this,  I  think,  indicates  the  functions  of  an  attorney  so 
appointed.  The  court  can  do  nothing  with  the  aid  of  the 
attorney  which  it  could  not  have  done  without  him.  He  re- 
ceives his  authority  only  from  the  court,  and  not  at  all  from 
the  absent  heir.  As  friend  of  the  court,  his  function,  simply, 
is  to  aid  the  court  in  conserving  the  rights  of  unrepresented 
parties.    In  all  the  proceedings  specified  there  might  be  a 
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reason  for  securing  such  aid.  Witnesses  might  be  examined; 
and  although,  as  a  rule,  whenever  there  was  reason  for  a 
controversy,  some  heir  would  be  on  hand  to  perform  the 
duty,  still,  on  rare  occasions,  the  contrary  might  be  the  case. 
In  any  other  view  as  to  the  nature  of  the  duties  of  such  at- 
torney, the  validity  of  the  statute  could  only  be  sustained 
on  the  theory  that  succession  being  a  matter  of  legislative 
control,  the  legislature  has  the  power  to  authorize  a  probate 
judge  to  give  some  portion  of  each  estate  to  such  attorneys 
as  he  should  designate.  We  are  not  at  liberty  to  attribute 
such  motive  to  the  legislators,  nor  was  it,  I  am  convinced, 
so  in  fact. 

The  appointment  is  authorized  only  for  a  devisee,  legatee, 
heir,  or  creditor.  Before  the  appointment  can  be  made,  the 
court  must  be  satisfied  that  such  persons  exist,  and  the  order 
must  designate  who  they  are,  or  otherwise  the  fee  allowed  can- 
not be  charged  to  the  person  represented  by  the  attorney.  If 
their  names  are  not  known,  they  must  still  be  identified,  in 
some  mode,  in  the  order. 

It  is  evident  that  an  attorney  cannot  be  appointed  for  an 
absent  heir  who  is  already  represented  by  an  attorney.  A 
provision  for  the  appointment  of  an  attorney  in  such  a  case 
would  serve  no  useful  purpose,  and  it  would  add  greatly  to 
the  objections  to  the  statute  to  suppose  that  it  was  intended 
to  forbid  a  party  the  right  to  be  represented  by  his  own  at- 
torney, and  compel  him  to  accept  and  be  bound  by  the  acts  of 
an  attorney  appointed  without  his  consent  And  it  follows, 
that  as  soon  as  the  absent  heir  is  represented  by  an  attorney 
employed  by  himself,  the  functions  of  the  appointee  cease. 
These  last  consequences  would  follow,  though  the  validity  of 
the  statute  were  conceded  to  the  fullest  extent. 

Appellant's  contention  is  based  entirely  upon  the  proposi- 
tion that  he  has  a  vested  right  to  the  compensation  fixed  by 
the  order  of  July  21, 1890 ;  and  although  he  concedes  that  the 
order  could  be  revoked,  still  he  contends  he  is  entitled  to  that 
oompensation  until  it  was  revoked.  But  the  order  appoint- 
ing him  recites  that  for  at  least  one  year  appellant  had  been 
"employed  by  and  acted  for  such  absent  and  minor  heirs," 
and  the  oompensation  allowed  him  on  the  21st  of  July,  1890, 
was  for  services  rendered  almost  two  years  before  the  ap- 
pointment was  made ;  or  if  it  does  not  sufficiently  appear  from 
the  order  that  the  absent  heirs  were  already  represented  by 
an  attorney^  the  record  shows  that  within  a  year  thereafter  the 
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appellant  was  employed  by  the  same  parties  and  his  compen- 
sation provided  for  by  contract.  From  that  time,  conceding 
the  entire  validity  of  the  statute  and  of  his  appointment,  he 
could  only  recover  from  them  the  stipulated  fee.  He  is  paid, 
not  out  of  the  estate,  but  by  his  clients,  even  though  the  estate 
might  be  called  upon  temporarily  to  advance  the  money. 

For  still  another  reason  I  am  convinced  that,  conceding 
the  full  validity  claimed  for  the  statute,  and  of  the  order  ap- 
pointing appellant  to  represent  absent  heirs  and  minors,  he 
cannot  demand  the  compensation  fixed  by  the  court  in  the 
order  of  July  21,  1890.  The  court  had  no  power  to  make  a 
contract  for  the  absent  heirs,  and  when  compensation  is  fixed, 
it  is  to  be  judicially  determined  by  the  court,  after  knowledge 
of  the  facts.  The  nature  of  the  service,  its  necessity,  and 
value  to  the  heirs,  are  to  be  ascertained  and  considered.  This 
can  be  done  only  after  such  facts  can  be  known.  The  order, 
therefore,  fixing  the  compensation  was  void. 

And  furthermore,  the  payment  can  only  be  made  on  ac- 
count of  one  of  the  classes  of  persons  indicated,  and  the 
amount  is  chargeable  to  such  persons.  When  an  attorney 
has  been  appointed  to  represent  an  absent  heir,  nothing 
should  be  paid  to  such  attorney,  if  such  person  does  not  turn 
out  to  be  an  heir.  The  succession  occurs  upon  the  death  of 
the  ancestor,  but  the  heir  is  not  ascertained  until  the  decree  of 
distribution.  True,  for  certain  purposes,  during  the  admin- 
istration, the  court  is  required  to  determine  provisionally 
whether  certain  persons  are  or  are  not  heirs  at  law  of  the 
decedent.  But  a  payment  to  an  attorney  appointed  to  repre- 
sent an  absent  heir  is  in  the  nature  of  a  partial  distribution 
to  such  heir.  The  estate  cannot  be  charged,  under  thiy  stat- 
ute, with  a  fee  to  an  attorney  representing  a  mere  claimant. 
A  chancellor  may  in  certain  cases  authorize  expenditures, 
necessary  to  defend  a  fund  held  in  trust,  out  of  the  fund  it- 
self. But  this  is  not  that  case,  and  the  statute  directs  that 
the  charge  is  to  be  against  the  interest  represented  by  the  at- 
torney. Perhaps  (conceding  the  validity  of  the  statute)  an 
attorney  could  be  appointed  before  the  heirship  was  deter- 
mined, but  if  so,  he  must  take  his  chances  as  to  his  compen- 
sation. The  statute  only  authorizes  payment  out  of  the  es- 
tate where  the  estate  can  be  reimbursed  by  retaining  the 
amount  from  the  portion  of  the  heir  represented.  There 
is  no  pretense  that  this  was  determined  when  the  order  of 
July  21, 1890,  was  made. 
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That  the  fee  is  always,  at  least  till  finally  allowed,  in  the 
discretion  of  the  court,  is  determined  by  the  case  of  Estate  of 
Rety,  75  Cal.  256. 

This  statute  was  recognized  in  that  case,  and  has  been  al- 
luded to  in  several  cases.  Its  validity  was  not  then  ques- 
tioned. As  I  understand  Estate  of  Cunningham,  54  Cal. 
556,  the  functions  of  an  attorney  to  represent  absent  heirs 
were  there  limited  as  I  have  suggested. 

In  conclusion,  I  may  say  that  the  section  seems  to  have 
been  repealed  by  the  last  legislature,  if  the  repealing  act  is 
valid,  which  is  a  matter  as  yet  in  dispute. 

The  decree  is  affirmed.  • 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Sac.  No.  808.    Department  One.— August  15,  1001.1 

In  the  Matter  of  the  Estate  of  WILLIAM  EDWIN  KEITH- 
LEY,  Deceased.  ALICIA  KEITHLEY,  Appellant. 
NELLIE  BERNICE  KEITHLEY,  Executrix,  Respond- 
ent. 

Will — Contest  op  Probate — Special  Verdict — Answers  to  Ques- 
tions— Ultimate  Facts — ^Axtthektication. — Upon  a  contest  of  the 
probate  of  a  will,  it  is  proper  for  the  court  to  Hubmit  to  the  jury 
questions  relating  only  to  the  ultimate  facts  to  be  found,  covering 
the  issues  growing  out  of  the  contest;  and  the  embodiment  of  such 
questions  and  the  answers  thereto  as  the  verdict  of  the  jury,  fol- 
lowed by  a  certificate  signed  by  the  foreman,  showing  that  the  jury 
''do  find  the  foregoing  facts  and  verdict,"  constitutes  a  special  ver- 
dict of  the  jury  properly  authenticated. 

Id. — Evidence — Mental  Capacitt  of  Testator — Quaufication  of 
Witnesses — Intimate  Acquaintances — Discretion. — The  qualifi- 
cation of  witnesses,  as  "intimate  acquaintances,"  to  testify  to  the 
mental  capacity  of  the  testator  leaves  the  question  of  sufficient  ac- 
quaintance largely  in  the  discretion  of  the  court;  and  its  ruling 
thereupon  will  not  be  disturbed  upon  appeal,  unless  there  Is  a  clear 
abuse  of  discretion. 

Id. — ^Appearance  and  Action  of  Testator  at  Particular  Time. — Any 
witness  acquainted  with  the  fact  may  testify  as  to  the  appearance, 
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demeanor,  and  action  of  the  testator  at  a  particular  time,  and  as  to 
whether,  at  that  time,  he  acted  rationally,  or  appeared  rational  to 
the  witness. 

Id.— Instbuctions— Practice.— It  is  better  practice  that  instructions 
should  not  be  numerous,  and  that  those  given  should  be  as  simple 
and  plain  as  possible,  and  coyer  the  issues,  so  that  the  jury  may 
fully  understand  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County  and  from  an  order  denying  a  new  trial.  E.  E.  Gad- 
dis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourtb 

R.  Clark,  for  Appellant. 

Arthur  C.  Huston,  for  Respondent. 

VAN  DYKE,  J.— The  appeal  in  this  case  is  from  the 
judgment,  entered  on  the  fifth  day  of  March,  1900,  admit- 
ting the  will  to  probate,  in  favor  of  proponent,  and  also  from 
the  order  denying  contestant's  motion  for  a  new  trial.  The 
appeal  from  the  judgment  not  having  been  taken  within 
time,  that  branch  of  the  appeal  cannot  be  considered. 

Many  alleged  errors  are  assigned  in  the  motion  for  a  new 
trial,  but  in  the  argument  of  appellant's  counsel  on  the  ap- 
peal denying  said  motion,  stress  is  laid  principally  upon 
three  matters  alleged  as  error.  These  are, — 1.  That  the 
special  verdict  has  no  validity,  from  the  fact  that  it  was  not 
signed  by  the  jury  or  its  foreman;  2.  Errors  occurring  in 
the  introduction  of  testimony;  3.  Certain  instructions  given 
at  the  request  of  proponent. 

1.  At  the  close  of  the  trial,  contestant's  attorney  sub- 
mitted certain  special  issues,  which  were  agreed  to  by  pro- 
ponent and  submitted  by  the  court  to  the  jury,  "whereupon 
[as  the  record  recites]  the  jury  retired  to  consider  the  said 
verdict,  and  were  afterwards  returned  into  court  with  the 
verdict  in  the  manner  following: — 

"verdict  and  findings  of  the  jury. 

"Was  W.  E.  Keithley,  on  September  1, 1899,  at  the  time  of 
the  making  of  the  will  in  contest,  of  sound  and  disposing 
mind? 

"Answer:  'Yes.' 
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"Did  W.  E.  Keithley  declare  to  G.  W.  Dufficey  that  the 
will  in  contest  was  his  will^  at  the  time  he  signed  his  name 
thereto? 

"Answer:  'Yes.' 

"Did  W.  E.  Keithley  declare  to  Annie  Q.  McDonald  that 
the  will  in  contest  was  his  will,  at  the  time  he  signed  his 
name  thereto? 

"Answer:  Tes.' 

"Did  W.  E.  Keithley  request  G.  W.  Dufficey  to  sign  his 
name  to  the  will  in  contest  as  a  witness? 

"Answer:  Tes.' 

"Did  W.  E.  Keithley  request  Annie  G.  McDonald  to  sign 
her  name  to  the  will  in  contest  as  a  witness  thereto? 

"Answer:  'Yes.' 

"Did  G.  W.  Dufficey  sign  the  will  in  contest  as  a  witness 
thereto,  in  the  presence  of  W.  E.  Keithley? 

"Answer:  'Yes.' 

"Did  Annie  G.  McDonald  sign  the  will  in  contest  as  a  wit- 
ness thereto,  in  the  presence  of  W.  E.  Keithley? 

"Answer:  'Yes.' 

"We,  the  jury  impaneled  to  try  the  above-entitled  cause, 
do  find  the  foregoing  facts  and  verdict. 

"S.  P.  RussEJLL,  Foreman." 

This  constitutes  a  special  verdict:  "A  special  verdict  is 
that  by  which  the  jury  finds  the  facts  only,  leaving  the  judg- 
ment to  the  court.  The  special  verdict  must  present  the  con- 
clusions of  fact  as  established  by  the  evidence,  and  not  the 
evidence  to  prove  them;  and  those  conclusions  of  fact  must 
be  so  presented  as  that  nothing  shall  remain  to  the  court  but 
to  draw  from  them  conclusions  of  law."  (Code  Civ.  Proc., 
sec.  624.)  The  questions  propounded  and  answered  by  the 
jury  constitute  the  ultimate  facts  to  be  found,  covering  the 
issues  growing  out  of  the  contest  of  the  probate  of  the  will  in 
question,  and  together  they  form  a  special  verdict,  and  this 
was  signed  by  the  foreman  of  the  jury,  as  required  by  law. 
(Code  Civ.  Proc.,  sec.  618.) 

2.  It  is  contended  by  the  appellant  that  the  court  erred  in 
admitting  testimony  over  contestant's  objection,  wherein  it  is 
claimed  certain  witnesses  were  permitted  to  give  their  opinion 
respecting  the  mental  sanity  of  the  testator  at  the  time  of 
making  the  will,  where  it  did  not  appear  that  such  witnesses 
were  "intimate  acquaintances'"  of  said  deceased.    The  cases 
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pointed  out  by  appellant's  counsel  under  this  head  relate  to 
the  testimony  of  witnesses  Spencer,  Lizzie  Connor,  William 
Connor,  Eugene  Colty,  Miss  Igo,  and  Mary  Leonard.  From 
an  examination  of  Spencer,  as  shown  by  the  record,  it  ap- 
pears that  he  was  quite  intimate  with  the  deceased,  and 
therefore,  under  the  code  provision  (Code  Civ.  Proc,  sec. 
1870,  subd.  10),  was  competent  to  answer  the  question  pro- 
pounded in  reference  to  the  mental  sanity  of  the  testator. 
The  same  may  be  said  in  reference  to  the  witness  Lizzie  Con- 
nor, but  the  question  propounded  to  her  was,  simply,  how 
he  appeared,  compared  with  himself  when  he  was  well,  from 
a  mental  standpoint,  and  she  answered,  "He  was  rational. 
I  did  not  see  any  difference  in  him,  only  he  was  weak  from 
sickness."  Wlliam  Connor  saw  him  several  times  at  the 
hospital  in  Sacramento,  and  was  asked,  "During  the  times 
you  visited  Mr.  Keithley  there,  did  he  appear  to  you  rational 
or  irrational?  .  .  . — A.  Rational," — proponent's  counsel 
stating  in  answer  to  objection  of  contestant's  counsel,  that  the 
testimony  was  not  offered  to  show  the  condition  of  the  mind 
of  the  deceased,  but  as  to  his  appearance.  The  witness 
Cotty  was  quite  well  acquainted  with  the  deceased,  and  was 
asked  as  to  his  condition  of  mind,  compared  with  himself 
prior  to  his  sickness,  and  answered,  "He  seemed  to  be  all 
right.  He  seemed  rational.  The  witness  Miss  Igo  was  a 
nurse  at  the  hospital  when  Keithley  was  there,  and  was  asked, 
"In  all  these  visits  you  paid  to  Mr.  Keithley  during  the  time 
you  saw  him  there,  did  he,  from  a  mental  standpoint,  appear 
rational  or  irrational?"  and  answered,  "Rational."  The 
witness  Miss  Leonard  was  also  a  nurse  at  the  hospital,  and 
was  asked  a  similar  question,  and  answered,  "I  think  he  was 
rational.  I  never  detected  anything  which  indicated  to  me 
that  he  was  not  rational."  In  support  of  his  contention 
under  this  head,  appellant  relies  upon  Estate  of  Carpenter, 
94  Cal.  414.  In  reference  to  that  case  it  is  said :  "But  while 
that  case  discusses  and  defines  what  the  words  ^intimate  ac- 
quaintance,' as  used  in  the  statute,  mean,  it  does  not  under- 
take to  prescribe  any  measure  of  proof  by  which  that  relation- 
ship is  to  be  determined.  And  in  the  nature  of  things,  it 
would  be  difficult  to  do  so."  {People  v.  McCarthy,  115  Cal. 
258.)  And,  after  quoting  from  the  opinion  in  that  case,  the 
court  adds:  "So  it  will  be  seen  that  that  case  leaves  the  ques* 
tion  of  competency  practically  where  it  found  it, — a  ques- 
tion of  large  discretion  in  the  trial  judge  to  determine 
whether  the  evidence  in  any  instance,  brings  the  witness 
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within  the  rule  of  the  statute."  It  is  shown  in  reference  to 
the  witnesses  whose  answers  are  objected  to,  that  they  had  a 
greater  or  less  degree  of  intimacy  or  acquaintance  with  the 
deceased,  and  also,  with  the  exception  of  the  witness  Spencer, 
that  the  questions  did  not  call  for  an  opinion  as  to  the  mental 
sanity  of  the  deceased,  but  how  he  appeared  to  the  witnesses. 
In  PeoTple  v.  McCarthy,  115  Cal.  258,  the  court  held  that  it 
was  proper  to  ask  a  witness  whether  the  defendant  acted  ra- 
tionally or  appeared  rational  at  a  particular  time;  and  in 
People  V.  Arrighini,  122  Cal.  123,  it  is  said  that  "a  witness 
may  testify  to  the  demeanor  of  the  party,  whether  melan- 
choly, morose,  peevish,  irritable,  or  the  opposite,  and,  no 
doubt,  other  mental  habits  may  be  testified  to, — ^such  as 
whether  he  was  incoherent,  forgetful,  or  irrational."  "Some- 
thing must  be  conceded  to  the  intelligence  of  the  witness  and 
his  habits  of  observation,  and  all  these  qualifications  the  trial 
court  can  better  judge."  {People  v.  Schinitt,  106  Cal.  52.) 
"And  so  it  has  been  held,  and  wisely,  that  the  trial  judge  is  to 
be  accorded  wide  discretion  and  latitude  in  this  respect ;  and 
his  ruling  will  not  be  disturbed,  except  where  the  evidence 
is  so  lacking  as  to  leave  no  just  room  for  que>«?tion  that  the 
discretion  has  been  improperly  exercised."  (People  v.  McCar- 
thy, 115  Cal.  258.) 

3.  Contestant  submitted  twenty-one  instructions  to  be 
given  to  the  jury,  only  two  of  which  were  refused  and  two 
others  modified.  On  the  part  of  proponent,  sixty  different 
instructions  were  submitted,  twenty-three  of  which  were 
given,  a  number  of  which  were  modified.  Among  the  in- 
structions given  at  the  request  of  proponent,  the  appellant 
contends  that  some  trenched  upon  the  coiLstitutional  right 
of  the  jury  to  be  the  exclusive  judges  of  the  credibility  of  wit- 
nesses. A  careful  examination  of  these  instructions  fails  to 
show  us  that  they  are  subject  to  appellant's  criticism  in  this 
respect.  In  view  of  the  multitude  of  instructions  submitted 
to  thie  court,  it  would  not  be  surprising  at  all  if  the  language 
of  some  had  been  subject  to  criticism,  but,  upon  the  whole, 
these  seem  to  be  fair,  and  free  from  legal  objection.  It  may 
not  be  amiss  here  to  animadvert  upon  the  practice  too  fre- 
quently indulged,  in  jury  trials,  of  loading  down  the  case 
with  innumerable  instructions.  Because  they  may  be  found 
in  a  form-book  on  the  subject,  it  does  not  follow  that  it  is 
necessary  to  copy  them  all  in  every  case,  however  involved  in 
style  they  may  be  or  irrelevant  to  the  issues  presented.  A 
good  case  is  frequently  ruined  by  such  a  practice.     The  more 
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simply  and  plainly  instructions  can  be  framed  and  cover  the 
issues,  the  better  the  jury  will  understand  them,  and  the  less 
likely  will  they  be  to  run  counter  to  some  rule  of  law. 

Order  appealed  from  aflSrmed.    Appeal  from  the  judg- 
ment dismissed. 

Harrison,  J.,  and  Garoutt6|  J.,  concurred. 


[&  F.  No.  2407.    Department  Oiie.^ApgiiBt  10,  1901.] 

JAMES  CONCANNON,  Respondent,  v.  R.  P.  SMITH,  Ap- 
pellant 

Btatoti  of  LnoTATiONS— Babbbd  Note  and  Mqbi»i.qi— Action  upon 

NBW     PBOUISB — GONBIDEBATION — SUITICIINOT     OF     GoifPLAINT. — ^A 

oompUint  setting  forth  a  note  and  mortgage,  and  alleging  that  in  an 
action  to  foreclose  the  mortgage  it  was  adjudged  that  they  were 
barred  by  the  statute  of  limitations,  and  that  th^  were  so  barred, 
and  that  subsequent  to  the  bar  of  the  statute  the  defendant,  on 
certain  dates  specified,  in  writings  signed  by  him,  acknowledged 
the  indebtedness  and  promised  to  pay  the  same,  is  not  upon  the 
note,  but  upon  the  new  promise,  of  which  the  barred  note  and  mort- 
gage set  forth  constituted  the  consideration,  and  the  complaint 
states  a  sufficient  cause  of  action  upon  the  new  promise,  as  against 
a  general  demurrer. 

Io.-r-NBW  Pbomisbs  Pu<»  to  Fobbclosubi  Suit— Rbs  Aajudioata— 
Mattbb  not  in  Issue. — ^The  fact  that  the  new  promises,  in  writing, 
declared  upon,  though  made  after  the  bar  of  the  statute,  were  made 
before  the  commencement  of  the  foreclosure  suit,  does  not  make 
the  adjudication  in  that  suit,  that  the  note  and  mortgage  were  barred 
by  the  statute  of  limitations,  an  adjudication  against  the  cause  of 
action  upon  the  new  promise,  which  was  not  in  fact  pleaded  or 
placed  in  issue  in  the  former  suit. 

lo.— EyiDBNCB  OF  New  Pboiobih-Lettebs— Past  Pathentb— Iif- 
PUED  Pbomise. — ^Letters  signed  by  the  defendant,  asking  plaintiff 
to  send  a  statement  of  his  affairs,  and  inclosing  part  payments 
upon  his  indebtedness  to  the  plaintiff,  and  expressing  a  hope  to 
■end  more,  and  to  pay  the  interest,  it  appearing  that  there  was  no 
other  indebtedness  from  defendant  than  the  barred  note  and  mort- 
gage, are  evidence  of  an  implied  promise  to  pay  that  debt. 

Id. — ^FOElfAL    AOKNOWLBDQIIENT    OB    PBOMIBE    NOT    REQUIBBIH-KBOOa- 

NmoN  OF  SuBsiBTiNQ  DEBT.— The  Statute  does  not  prescribe  any 
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form  in  which  the  new  acknowledgment  or  promise  shall  be  made. 
It  need  not  be  formal;  and  it  is  sufficient,  if  the  writing  shows  that 
the  writer  regards  or  treats  the  indebtedness  as  subsisting;  and 
from  the  acknowledgment  of  a  subsisting  indebtedness  the  law 
impliea  a  promise  to  pay  it»  baaed  upon  the  consideration  of  the  old 
debt, 

PLEADnro — ^Amendment  or  CoifFLAiirr— Omission  of  Cause  or  Acnow. 
— ^The  plaintiff,  when  granted  leave  to  file  an  amended  complaint, 
may  entirely  omit  one  of  the  causes  of  action  set  forth  in  the  origi- 
nal complaint.  The  defendant  cannot  be  prejudiced  by  the  aban- 
donment of  a  cause  of  action  alleged  against  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alar 
meda  County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion. 

MuUany,  Grant  &  Cushing,  for  Appellant. 

G.  W.  Langan,  for  Respondent. 

HAYNES,  C. — ^Action  for  the  recovery  of  money.  The 
plaintiff  had  findings  and  judgment,  and  defendant  appeals, 
upon  the  judgment  roll,  which  contains  a  bill  of  exceptions 
setting  out  all  of  the  evidence. 

The  first  question  presented  involves  the  sufficiency  of  the 
complaint,  which  is,  in  substance,  as  follows :  That  on  Janu- 
ary 2,  1894,  the  defendant  executed  his  promissory  note  to 
the  plaintiff  for  the  sum  of  two  thousand  eight  hundred  dol- 
lars, payable  in  one  year  from  date,  with  interest  at  ten  per 
centum  per  annum,  a  copy  of  which  is  set  out  in  the  com- 
plaint; that  certain  specified  payments  had  been  mode  there- 
on at  specified  dates;  that  at  the  time  of  the  commencement 
of  this  action  there  was  and  now  is  due  and  owing  from  de- 
fendant to  plaintiiff,  an  account  of  the  principal  8um  of  said 
promissory  note,  the  sum  of  two  thousand  dollars,  and  in- 
terest at  seven  per  cent  from  May  1,  1899;  that  said  note 
was  secured  by  mortgage  of  even  date  therewith,  which  was 
duly  recorded;  that  on  November  25,  1899,  plaintiff  com- 
menced an  action  against  said  R.  P.  Smith ;  that  the  second 
cause  of  action  set  out  in  the  complaint  in  said  action  was 
upon  said  note  ahd  mortgage,  to  foreclose  the  same;  that  de- 
fendant demurred  to  said  second  cause  of  action,  for  want  of 
facts,  because  it  appeared  to  be  barred  by  section  337  of  the 
Code  of  Civil  Procedure;  that  said  demurrer  was  sustained, 
and  on  February  5, 1900,  judgment  was  rendered,  that  plain- 
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tiff  take  nothing  by  said  second  cause  of  action ;  that  in  fact 
said  promissory  note  and  mortgage  were  barred  by  said 
section  of  the  code  at  the  time  said  action  was  commenced. 
The  ninth  paragraph  of  the  complaint  is  as  follows:  "That 
on  or  about  the  eighth  day  of  April,  1899,  and  on  or  about 
the  twenty-fifth  day  of  April,  1899,  and  on  or  aboJt  the  eight 
day  of  May,  1899,  and  on  or  about  the  twentieth  day  of  May, 
1899,  the  said  defendant,  R.  P.  Smith,  acknowledged  to 
plaintiff  his  said  indebtedness  to  the  plaintiff  and  promised 
to  pay  the  same,  which  said  acknowledgments  and  promises 
were  contained  in  several  writings  signed  by  the  said  defend- 
ant, R.  P.  Smith."  The  complaint  concluded  with  an  alle- 
gation of  non-payment,  and  prayer  for  judgment. 

The  demurrer  assumes, — 1.  That  this  action  is  upon 
said  note,  and  as  it  purports  to  be  secured  by  mortgage,  that 
the  action  will  not  lie,  a  foreclosure  of  the  mortgage  not 
being  sought;  2.  That  the  cause  of  action  stated  in  the  com- 
plaint was  adjudicated  in  the  former  action  against  the 
plaintiff;  3.  That  facts  sufficient  to  constitute  a  cause  of  ac- 
tion are  not  stated;  4.  That  the  cause  of  action  stated  is 
barred  by  section  337  of  the  Code  of  Civil  Procedure. 

This  demurrer  was  properly  overruled.  The  fact  that  a 
copy  of  the  note  was  set  out  in  the  complaint,  accompanied 
by  a  detailed  statement  of  the  payments  that  had  been  made 
thereon,  and  that  at  the  time  this  action  was  commenced  a 
certain  amount  of  the  principal  sum  mentioned  in  it  had  not 
been  paid,  when  taken  in  connection  with  the  subsequent 
allegations,  does  not  justify  appellant's  contention  that  the 
suit  was  upon  the  note.  It  was  subsequently  alleged  that  a 
foreclosure  suit  was  brought  upon  the  note  and  mortgage  by 
the  plaintiff;  that,  upon  demurrer  thereto,  it  was  adjudged 
that  the  right  of  action  was  barred  by  the  statute  of  limita- 
tions, and  judgment  of  dismissal  was  entered  against  him ; 
and  it  was  also  alleged  in  the  complaint  herein  that  said  note 
and  mortgage  were  in  fact  barred.  The  note  became  due  on 
January  2,  1895,  and  was  barred  by  the  statute,  January  3, 
1899,  but  the  complaint,  as  we  have  seen,  alleges  that  on 
certain  dates  in  April  and  May,  1899,  the  defendant  acknowl- 
edged his  said  indebtedness,  in  several  writings  signed  by 
him.  These  writings  were  not  set  out  in  the  complaint,  but 
they  are  pleaded  according  to  their  legal  effect,  and  that  is 
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sufBcient.  The  purpose  for  which  the  pleader  alleged  the 
former  suit,  plea,  and  judgment  was  doubtless  to  prevent 
being  met  by  the  defense,  if  he  had  simply  alleged  an  amount 
unpaid  upon  the  note,  that  the  plea  of  the  statute  was  a  per- 
sonal privilege,  and  that  the  action  should  be  upon  the 
note  and  mortgage.  While  the  plaintiff  was  not  bound  to 
anticipate  defenses  that  might  be  pleaded  to  his  action,  his 
doing  so  will  not  make  his  complaint  obnoxious  to  a  general 
demurrer.  If  in  any  case  it  should  result  in  making  the 
complaint  ambiguous,  unintelligible,  or  uncertain,  it  may 
be  demurred  to  on  those  grounds,  or  one  of  them.  The  note 
was  set  out  as  a  part  of  the  history  of  the  case,  and  which,  in 
connection  with  the  former  action,  and  the  plea  of  the  statute 
of  limitations  therein  by  the  defendant,  showed  the  con- 
sideration relied  upon  to  support  the  new  promise,  which 
promise  was  made  after  plaintiff's  remedy  upon  the  note  and 
mortgage  had  become  barred  by  the  statute.  A  distinction 
must  be  taken  between  a  new  promise  made  before  an  ac- 
tion is  barred  upon  the  original  contract,  and  a  new  promise 
made  after  the  original  contract  is  barred.  When  made  be- 
fore, the  debtor  merely  continues  his  liability  for  a  longer 
term,  and  the  action  is  upon  the  original  promise.  'In  other 
words,  he  merely  waives  so  much  of  the  period  of  limitations 
as  has  run  in  his  favor.  But  when  his  legal  obligation  is  at 
an  end  by  reason  of  the  lapse  of  the  full  period  of  limitation, 
or  of  a  discharge  in  bankruptcy,  a  new  promise  creates  a 
new  obligation,  and  it  is  itself  the  basis  of  the  auction/' 
{Southern  Pacific  Co.  v.  Prosser,  122  Cal.  413,  417.  See  also 
Rodgers  v,  Byers,  127  Cal.  528,  530,  where  the  subject  is 
fully  discussed  and  numerous  authorities  cited.)  These  au- 
thorities conclusively  show  that  the  adjudication  in  the 
former  action,  that  the  note  and  mortgage  were  barred  by 
the  statute  of  limitations,  was  not  an  adjudication  of  the 
cause  of  action  in  the  present  case,  which  is  "a  new  obliga- 
tion, and  is  itself  the  basis  of  the  action." 

Appellant  contends,  however,  that  the  new  promises  now 
relied  upon  by  plaintiff  were  made  before  the  first  action  was 
brought,  and  might  have  been  litigated  in  that  action. 

In  support  of  this  contention,  counsel  quote  from  Free- 
man on  Judgments  (4th  ed.,  sec.  249,  p.  441)  as  follows: 
"An  adjudication  is  final  and  conclusive  not  only  as  to  the 
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matter  actually  deternnned,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  aud  have  had  decided 
as  incident  to  or  essentially  connected  with  the  subject-mat- 
ter of  the  litigation,  and  every  matter  coming  within  the 
legitimate  purview  of  the  original  action,  both  in  matters 
of  claim  and  of  defense."  This  passage  is  quoted  by  the 
learned  author  from  Harris  v.  Harris,  36  Barb.  88.  But  the 
author  adds:  '*The  general  expression,  often  found  in  the  re- 
ports, that  a  judgment  is  conclusive  of  every  matter  which 
the  parties  might  have  litigated  in  the  action,  is  misleading. 

What  is  really  meant  by  this  expression  is,  that  a  judg- 
ment is  conclusive  upon  the  issues  tendered  by  the  plain- 
tiff's complaint.  It  may  be  that  the  plaintiff  might  have 
united  other  causes  of  action  with  that  set  out  in  his  com- 
plaint,    but  as  long  as  these  several  matters  are  not 

tendered  as  issues  in  the  action,  they  are  not  affected  by  it." 

Defendant's  motion  for  judgment  in  his  favor  on  the 
amended  complaint  was  properly  denied.  This  motion  is 
based  upon  the  supposition  that  the  amended  complaint  did 
not  state  a  cause  of  action, — a  supposition  already  disposed  of. 

The  amended  complaint  entirely  omitted  a  cause  of  action 
for  two  hundred  dollars,  money  lent  to  defendant,  stated  in 
the  original  complaint.  It  is  contended  that  defendant's 
motion  for  default  as  to  that  cause  of  action  should  have 
been  granted.  For  aught  that  appears,  the  leave  to  amend 
was  general  and  unlimited,  and  the  omission  was  therefore 
discretionary  with  the  plaintiff.  Besides,  we  do  not  see  how 
the  defendant  was  injured  by  the  abandonment  of  a  cause  of 
action  alleged  against  him. 

The  plaintiff,  for  the  purpose  of  proving  his  allegation 
that  the  defendant,  after  his  promissory  note  became  barred 
by  the  statute  of  limitations,  acknowledged  his  indebtedness 
in  writing,  offered  in  evidence  certain  letters  written  by  de- 
fendant to  the  plaintiff.  The  defendant's  objections  to  the 
introduction  of  these  letters  were  overruled  and  exceptions 
taken.  The  defendant  also  contends  that  the  evidence  is  not 
sufficient  to  justify  the  finding  that  he  did  acknowledge  an 
indebtedness  to  the  plaintiff.  These  points  may  be  considered 
together. 

The  first  of  these  letters  was  as  follows: — 

"Mr.  Cuncenin  dear  sir  if  you  plase  to  Send  me  a  State- 
ment of  my  afers  and  the  first  of  May  will  try  and  cum  up 
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next  month  and  hope  that  everything  is  all  right  and  have 
plenty  of  rain  this  year.  Yours  truly, 

"R.  P.  Smith." 

The  envelope  showed  that  it  was  mailed  at  Vallejo,  and  re- 
ceived at  livermore  April  9,  1899. 

The  second  letter  is  dated  "April  25,  99,"  and  is  as  fol- 
lows:— 

James  Cokcannok  dear  sir  I  send  you  a  chack  for  nine 
hundred  dolers  913  and  will  send  you  more  soon  glad  that 
all  the  family  is  well  hoping  to  hear  from  you  soon  and  is 
glad  that  there  is  plenty  of  rain.  Yours  truly, 

"R.  P.  Smith." 

The  third  letter  bears  date  "May  8,  99,"  and  so  far  as 
material  reads  as  follows: — 

"Mr,  James  Concannon  dear  sir  if  you  plase  to  culeck  two 
hundred  dolers  from  Mr.  John  frick  i  sent  him  i  letter  for  to 
send  the  rent  so  that  I  could  pay  you  the  intress  so  if  you 
plase  to  get  the  money  I  will  send  him  a  letter  today  for  Mr. 
frick  to  pay  you  or  you  can  see  Mr.  Sellers  and  tell  him  for 

it  was  he  that  sent  me  the  last  two  hundred  dolers 

"Yours  truly,  R.  P.  Smith." 

In  connection  with  these  letters,  the  plaintiff  testified  that 
there  was  no  other  indebtedness  from  defendant  to  him  than 
that  involved  in  this  action,  and  the  court  found  that  on 
April  25, 1899,  there  was  unpaid  $1,966.67,  and  on  that  day, 
and  on  May  8,  1899,  in  consideration  of  said  sum,  the  de- 
fendant, "in  writing  signed  by  him,  acknowledged  to  the 
plaintiff,  personally,  his  said  indebtedness  to  the  plaintiff." 

The  court  did  not  err  in  receiving  these  letters  in  evidence, 
and  they  fully  sustain  the  findings.  The  first  letter  asked 
for  a  statement  of  account  of  his  affairs.  The  defendant 
testified  that  he  complied  with  his  request.  This  letter  was 
introductory.  It  was  written  April  8,  1899.  On  the  25th, 
he  made  a  partial  payment,  by  a  check,  inclosed  in  his 
letter  of  that  date  for  $913,  and  added,  "I  will  send  you  more 
soon."  The  third  letter,  dated  May  8th,  was  an  order  upon 
Mr.  Frick  for  $200,  "to  pay  you  the  interest."  Each  of  these 
letters  was  signed  by  the  defendant. 

Section  860  of  the  Code  of  Civil  Procedure  provides :  "No 
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acknowledgment  or  promise  is  sufficient  evidence  of  a  new 
or  continuing  contract,  by  which  to  take  the  case  out  of  the 
operation  of  this  title,  unless  the  same  is  contained  in  some 
writing,  signed  by  the  party  to  be  charged  thereby." 

The  statute  does  not  prescribe  any  form  in  which  the  ac- 
knowledgment or  promise  shall  be  made.  Whether  these 
writings  constitute  a  sufficient  "acknowledgment  or  prom- 
ise" is  therefore  a  question  of  law.  The  imperative  thing  is, 
that  it  shall  be  "contained  in  some  writing,  signed  by  the 
party  to  be  charged  thereby."  The  expression,  "contained 
in  some  writing,"  clearly  indicates  that  it  is  not  essential  that 
the  acknowledgment  or  promise  should  be  formal,  such  as 
that  "I  hereby  acknowledge,"  or  "hereby  promise."  It  is 
sufficient  if  it  shows  that  the  writer  regards  or  treats  the  in- 
debtedness as  subsisting,  and  from  this  acknowledgment 
the  law  implies  a  promise  to  pay,  and  for  which  promise  the 
old  debt  is  a  sufficient  consideration.  The  second  of  these 
letters  inclosed  a  check  for  $913,  which  was  in  part  pay- 
ment, and  the  writer  promised  to  pay  more  soon. 

In  Barron  v,  Kennedy,  17  Cal.  574,  577,  Chief  Justice 
Field,  speaking  for  the  court,  said:  "Part  payment  has  al- 
ways been  held  sufficient  to  take  the  debt  on  which  it  is 
made  out  of  the  statute.  Unless  accompanied  at  the  time 
by  qualifying  declarations  or  acts  on  the  part  of  the  party 
making  the  payment,  it  is  deemed  an  unequivocal  admission 
of  a  subsisting  contract  or  liability,  from  which  a  jury  is 
justified  and  bound  to  infer  a  new  promise.  The  authorities 
are  uniform  to  this  point.  And  it  matters  not  whether  the 
payment  be  either  upon  the  principal  or  interest  of  the  debt" 
(citing  several  cases) ;  and  after  quoting  section  31  of  the 
statute  of  limitations  (which  is  now  section  360  of  the  Code 
of  Civil  Procedure),. it  was  further  said,  "Thn  section  does 
not  purport  to  make  any  change  in  the  effect  of  acknowledg- 
ments or  promises,  but  simply  to  alter  the  mode  of  their 
proof." 

In  Auzerais  v,  Naglee,  74  Cal.  60,  69,  there  was  indorsed 
upon  an  account  rendered  to  Naglee,  the  following: — 

"Received,  December  8,  1880,  of  Henry  M.  Napjlce,  one 
thousand  dollars  on  accoimt  of  the  within. 

"E.  Auzerais,  Liquidating  Partner." 

This  indorsement,  including  his  name,  was  in  the  IimihI- 
writing  of  the  debtor,  Henry  M.  Naglee.  It  wa<  (v)ul^.'n(l:'d  by 
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the  plaintiflf  "that  this  part  payment,  evidenced  by  a  writing 
in  which  the  name  of  Naglee  appear  under  his  own  hand,  is 
a  sufficient  signing,  under  the  statute  (Code  Civ.  Proc,  sec. 
360),  to  suspend  its  operation,"  and  this  contention  was  sus- 
tained. 

So  the  third  letter,  providing  for  the  payment  of  interest, 
was  an  unequivocal  admission  of  the  existence  of  an  indebt- 
edness, and  there  was  no  other  indebtedness  to  which  it  could 
apply  than  that  involved  in  this  action.  These  letters  were 
properly  received  in  evidence,  and  clearly  justify  the  findings 
specified. 

The  point  that  certain  of  the  findings  are  contrary  to  the 
pleadings  is  based  upon  the  contention  that  this  action  is 
upon  the  note,  and  not  upon  the  new  promise, — ^a  point 
hereinbefore  considered  and  disposed  of. 

I  advise  that  the  judgment  be  affirmed. 

Smith,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.     Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
Hearing  in  Bank  denied. 


[L.  A.  No.  848.    Department  Two.— August  16,  1901.] 

ONTAEIO  DECIDUOUS  FRUIT  GROWERS'  ASSOCIA- 
TION, Respondent,  v.  CUTTING  FRUIT  PACKING 
COMPANY,  Appellant. 

Saixs — Failube  op  Entue  Contbact— Deliveby  and  Acceptance  of 
Pabt — Waiveb — ^Action  fob  Goods  Sold  and  Delivered. — Not- 
withstanding the  failure  of  an  entire  contract  for  the  sale  of  a  speci- 
fied quantity  of  goods,  yet  if  the  vendee  accepts  and  retains  part 
thereof  delivered  to  him,  he  thereby  waives  the  condition  precedent 
as  to  the  delivery  of  the  remainder,  and  the  vendor  may  recover  the 
value  of  the  part  delivered,  in  an  action  for  goods  sold  and  delivered. 

Id. — Sale  or  Minimum  Quantity  of  Fruit — Failure  from  Drought 
— Impossibilitt  op  Full  Performance — Non-liabiuty  for  Dam- 
ages.— ^Where  a  sale  was  made  by  plaintiff  to  defondant  iind^r  a 
written  contract  for  a  minimum  quantity  of  spccilic  varieties  of 
peaches  growing  and  to  be  grown  on  specific  orchaius,  wliioh  de- 
fendant's agents  inspected,  and  which  were  so  affected  by  an  unox- 
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pected  drought  as  to  render  full  performance  of  the  contract  impos- 
sible, the  non-performance  thereof  in  full  was  excused,  and  the 
plaintiff  is  entitled  to  recover  the  value  of  all  the  peaches  grown, 
which  were  delivered  to  and  retained  by  the  defendant,  with  knowl- 
edge of  the  facts,  and  is  not  liable  in  damages,  by  way  of  counter- 
claim or  otherwise,  for  failure  fully  to  perform  the  contract,  owing 
to  via  major,  without  his  fault. 
Id. — Substitution  of  Other  Peaches. — ^The  defendant  could  not  re- 
quire the  plaintiff  to  substitute  other  peaches  than  those  contem- 
plated in  the  written  contract,  in  performance  thereof;  nor  thereby 
preclude  a  recovery  for  peaches  already  received  and  retained  by 
the  defendant. 

Id. — ^Pabol  Evidence — ^Identiftino  Subject  of  Contbact— "Sukdet 
Obchabos." — Where  the  written  contract  of  sale  called  for  a  cer- 
tain quantity  of  fruit  from  "sundry  orchards  in  Ontario  and  Cuca- 
monga,"  parol  evidence  was  admissible  to  identify  the  subject  of 
the  contract,  and  to  explain  what  orchards  were  meant. 

Id.— Pabol  Aobeement  as  to  Quantity— Habmless  Ruuno — Implied 
Condition. — ^The  admission  of  oral  evidence,  that  it  was  agreed 
that  the  minimum  quantity  was  not  to  be  delivered  unless  it  was 
grown  on  the  plaintiff's  orchards,  is  not  prejudicial  error.  It  could 
do  no  harm  to  prove  by  oral  evidence  that  which  was  an  implied 
condition  of  the  agreement 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sau 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
John  L.  Campbell,  Judge. 

The  facte  are  stated  in  the  opinion. 

Warren  Olney,  and  Curtis  &  Curtis,  for  Appellant. 

E.  R.  Annable,  for  Respondent'. 

GRAY,  C. — This  action  was  brought  to  recover  the  price 
of  certain  peaches  sold  and  delivered  under  a  contract  in 
writing.  The  defendant  set  up  as  a  defense  non-compliance 
of, plaintiff  with  the  contract,  and  also  a  counterclaim  on 
on  account  of  damages  arising  out  of  such  non-compliance. 
The  plaintiff  had  judgment,  from  which  and  from  an  order 
denying  a  new  trial  the  defendant  appeals. 

The  contract  between  the  parties  contains  the  following 
stipulations :  "Seller  has  this  day  sold  and  agrees  to  deliver 
to  buyer,  f.  o.  b.  cars  at  South  Cucamonga,  and  buyer  has 
bought  and  agrees  to  receive  from  seller,  the  peaches,  to  the 
extent  named,  grown  during  the  year  1898  on  the  orchai-d  or 
land  known  and  described  as  follows:  sundry  orchards  in 
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Ontario  and  Cucamonga,  at  the  prices  and  on  the  terms  and 
conditions  named/'  Then  follow  the  terms,  showing  the 
grades  and  varieties  of  peaches  sold,  the  minimum  and  maxi- 
mum quantities  of  each,  and  the  price  per  ton,  and  then  the 
contract  proceeds  as  follows :  "Deliveries  shall  be  made  be- 
tween the  twentieth  day  of  July  and  the  first  day  of  Septem- 
ber, 1898,  and  shall  conform  as  far  as  possible  to  the  mutud 
convenience  of  buyer  and  seller."  Then  follows  a  descrip- 
tion of  the  fruit  as  to  quality  and  size,  and  after  that  we  quote 
again,  "Payments  shall  be  made  as  follows:  One  half  the 
delivery  value  within  ten  days  of  the  date  of  full  delivery, 
and  one  half  (the  balance)  of  delivery  value  within  thirty 
days  of  the  date  of  final  delivery,  or  the  execution  of  all  the 
terms  of  this  contract  by  the  seller."  The  contract  is  signed 
by  the  corporation  plaintiflf  as  the  "seller,"  and  the  defendant 
corporation  as  the  "buyer." 

At  the  trial,  it  was  shown  by  oral  evidence,  against  the 
objection  and  exception  of  defendant,  that  the  "sundry 
orchards"  spoken  of  in  the  written  contract  referred  to  and 
was  confined  to  orchards  belonging  to  the  stockholders  of 
plaintiff. 

It  appears  that  the  fruit  crop  in  the  districts  mentioned  in 
the  contract  promised  well  at  the  date  of  the  making  of  said 
contract,  and  that  in  an  ordinary  year  the  orchards  referred 
to  herein  would  have  produced  sufficient  fruit  to  carry  out 
the  contract,  but  before  it  was  fully  grown  the  season  turned 
unusually  dry  and  hot,  and  hot  winds  impaired  the  quantity 
and  quality  of  the  fruit  to  such  an  extent  that  it  was  impos- 
sible for  plaintiff  to  furnish,  from  the  orchards  of  its  stock- 
holders in  the  said  district  mentioned  in  the  contract,  a 
quantity  of  fruit  equal  to  one  half  of  the  minimum  amount 
agreed  to  be  furnished.  Plaintiff  did,  however,  furnish  to 
defendant,  and  defendant  received,  such  fruit  as  was  grown 
on  said  orchards  of  the  varieties  and  qualities  described  in 
the  contract.  When  it  was  apparent  that  the  varieties 
named  in  the  contract  could  not  be  obtained  from  said 
orchards  to  the  extent  agreed  upon,  the  defendant  offered 
to  accept  "Salway"  peaches  in  satisfaction  of  the  contract, 
but  the  plaintiff  failed  to  comply  with  this  offer.  "Sal- 
way"  peaches  were  not  mentioned  in  the  contract. 

The  defendant  places  its  contention  for  a  reversal  upon 
three  grounds,  as  follows:  1.  The  plaintiff  could  recover 
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nothing  without  a  full  delivery  of  the  minimum  contract 
quantity  of  fruit,  as  such  delivery  was  a  condition  precedent 
to  the  right  to  recover  anything  under  the  contract ;  2.  The 
court  erred  in  permitting  plaintiflF  to  explain  by  oral  evi- 
dence what  was  meant  by  "sundry  orchards" ;  and  3.  Plain- 
tiff's refusal  to  furnish  Salway  peaches  in  accordance  with  de- 
fendant's request. 

As  to  the  first  ground,  we  think  that  defendant  should  not 
be  permitted  to  accept  and  retain  the  peaches  of  plaintiff, 
and  yet  refuse  to  pay  for  them.  The  defendant's  agents  had 
inspected  the  orchards  of  the  stockholders  of  plaintiff,  and 
it  must  have  known  at  the  time  it  was  receiving  this  fruit 
that  it  was  impossible  to  comply  strictly  with  the  contract. 
The  rule  is,  that  "though  a  contract  of  sale  be  entire,  and  the 
seller  deliver  only  a  part  of  the  goods  bargained  for,  yet  if  the 
vendee  retain  such  part,  the  vendor  may  recover  the  value 
of  the  part  retained,  in  an  action  for  goods  sold  and  de- 
livered." (Clark  V,  Moore,  3  Mich.  55.)  The  acceptance 
and  retention  of  a  part  of  the  goods  is  treated  as  a  waiver  of 
the  condition  precedent  as  to  the  delivery  of  the  rest  of  the 
goods.  And  where  the  sale  is  of  specific  goods,  smd  the 
goods  perish  before  delivery,  without  the  fault  of  the  vendor, 
the  vendee  has  no  right  of  action  for  failure  to  deliver  on  the 
part  of  the  vendor.  This  rule  applies,  also,  where  it  becomes 
impossible  to  deliver  a  part  of  the  property  sold,  as  is  illustra- 
ted in  the  English  case  of  Howell  v.  Coupland,  L.  R.  9  Q. 
B.  462.  As  to  this  case  we  quote  from  Benjamin  on  Sales 
(sec.  570)  as  follows:  "The  principle  of  Taylor  v,  Caldiuell, 
3  Benl.  &  D.  826,  was  applied  to  a  case  (Howell  v,  Coupland, 
L.  R.  9  Q.  B.  462)  where  the  contract  was  to  sell  *two  hun- 
dred tons  of  potatoes,  grown  on  land  belonging  to  the  defend- 
ant in  Whaplode.'  The  potatoes  were  not  in  existence  at 
the  date  of  the  contract,  but  the  land,  when  sown,  was  capa- 
ble, in  an  average  year,  of  producing  far  more  than  the 
quantity  of  potatoes  contracted  for.  There  was  a  failure  of 
the  crop  from  disease,  and  the  vendor  was  only  able  to  de- 
liver eighty  tons.  In  an  action  for  non-delivery  of  the  re- 
sidue, the  defendant  was  held  to  be  excused  from  further 
performance,  on  the  ground  that  the  contract  was  for  a  por- 
tion of  a  specific  crop,  and  therefore  subject  to  an  implied 
condition  that  the  vendor  should  be  excused  if,  before  breach, 
performance  became  impossible  from  the  perishing,  without 
defaidt  on  his  part,  of  the  subject-matter  of  the  contract." 
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In  the  case  at  bar,  the  sale  having  been  of  specific  varieties 
of  fruit  growing  and  to  be  grown  on  specific  orchards  and  the 
orchards  having  been  so  far  affected  by  the  extraordinary 
drought  that  they  did  not  produce  sufficient  fruit  of  the 
varieties  named  to  comply  with  the  contract,  the  plaintiff 
could  be  compelled  to  perform  the  contract  only  so  far  as  it 
was  possible  for  it  to  do  so.  It  could  not  be  made  to  perform 
impossibilities,  nor  was  it  liable  in  damages,  by  way  of 
counterclaim  or  otherwise,  for  a  failure  to  comply  with  its 
contract  resulting  from  vis  major,  and  not  attributable  to 
any  fault  on  the  part  of  said  plaintiff.  Nor  could  plaintiflF 
be  compelled  to  substitute  other  peaches  than  those  contem- 
plated in  the  original  contract  of  sale.  If  the  sale  had  been 
of  a  specific  lot  of  horses,  and  half  of  them  had  died  before 
delivery,  I  take  it  that  no  one  would  contend  that  the  vendor 
could  be  compelled  to  substitute  other  horses  before  he  could 
recover  for  such  as  the  vendee  had  already  received.  The 
vendee  having  accepted  a  part  of  the  fruit,  it  should  pay 
for  it  at  the  agreed  rate,  and  the  loss  of  the  other  fruit  is  the 
misfortune  of  the  vendee,  as  well  as  of  the  vendor,  and 
neither  is  liable  to  the  otlier  on  account  of  it.  {Dexter  v, 
Norton,  47  N.  Y.  62.*)  The  furnishing  of  other  peaches 
for  those  lost  would  be  substituting  a  new  sale,  rather  than 
substantially  complying  with  the  original  contract  of  sale. 
There  is  nothing  in  Remy  v.  Olds,  34  Pac.  Rep.  218,  in  any 
way  confhcting  with  the  foregoing  principles. 

There  was  no  error  in  permitting  plaintiff,  by  parol  evi- 
dence, to  identify  the  subject-matter  of  the  contract.  The 
expression  "sundry  orchards  in  Ontario  and  Cucamonga," 
shows  on  its  face  that  it  was  not  the  purpose  of  the  contract  to 
include  all  the  orchards  in  the  districts  named,  and  it  there- 
fore became  necessary  to  resort  to  oral  evidence  to  explain 
what  orchards  were  meant.  (Benjamin  on  Sales,  sec.  213; 
Taylor  on  Evidence,  sees.  1194,  1195.)  Nor  was  there  preju- 
dicial error  in  permitting  it  to  be  shown  by  oral  evidence  that 
defendant  agreed  at  the  time  the  contract  was  signed  not  to 
hold  ttie  plaintiff  bound  to  deliver  the  minimum  quantity 
mentioned  in  the  contract  unless  that  quantity  was  actually 
grown  on  the  particular  orchards  embraced  in  the  contract, 
because,  as  we  have  already  seen,  that  condition  could  be 
fairly  implied  from  the  written  agreement  and  it  could 

1  7  Am.  Rep.  415. 
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do  no  harm  to  prove  by  oral  evidence  that  which  was  already 
established  by  the  written  contract. 

The  judgment  and  order  should  be  affirmed. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Henshaw^  J.,  Temple,  J. 


[L.  A.  No.  042.    Department  One. — ^August  16,  1901.] 

e.  A.  THOMPSON,  Respondent,  v.  LEOPOLDO  ORENA, 
Executor,  ete.,  of  JOSEFA  LOUREYRO,  Deceased, 
Appellant. 

Estates  of  Deceased  Pebsons — Claim — ^MATUBrrr  of  CJontbact— 
Statute  of  Limitations. — A  claim  against  the  estate  of  a  deceased 
woman,  for  services  rendered  to  her  in  her  lifetime,  which  were 
agreed  to  be  paid  for  out  of  the  proceeds  of  the  sale  of  certain  par- 
cels of  real  estate,  which  remained  unsold  at  her  death,  shows  no 
matured  cause  of  action  against  the  decedent  in  her  lifetime,  and 
cannot  be  barred  by  the  statute  of  limitations,  which  did  not  begin 
to  run  until  the  claim  could  be  enforced. 

Id. — Cebtainty  of  Claim — ^Real  Estate  not  Debobibed. — ^The  claim 
against  the  estate  of  the  decedent  was  not  rendered  void  for  uncer- 
tainty, because  not  describing  the  real  estate,  the  proceeds  of  the 
sale  of  which  were  therein  referred  to  as  ''arising  from  the  sale  of 
certain  pieces  of  real  property  belonging  to  said  decedent,"  which 
remained  unsold  at  the  time  of  her  death.  The  only  necessity  for 
any  reference  to  the  land  was  to  show  that  the  claim  was  not  barred 
by  the  statute,  and  the  description  of  the  land  was  not  essential  for 
that  purpose. 

Id. — ^Action  upon  Claim — ^Pleading  of  Pabticulab  Detaius. — In  an 
action  upon  the  claim,  it  is  necessary  to  plead  particular  details, 
which  are  not  required  to  be  inserted  in  a  presented  claim  upon  a 
demand  which  is  due;  but  even  if  the  details  alleged  be  more  par- 
ticular than  is  necessary,  if  the  complaint  is  upon  the  same  cause  of 
action  set  out  in  the  claim,  sets  forth  the  same  services,  and  states 
the  same  agreement  referred  to  in  the  claim,  it  will  support  a  re- 
covery thereupon. 

Id. — Sbbvigbs  Rendebed  Pbiob  to  Agbeement — Statxttb  of  Limita- 
raoiis — SxmsEQUENT  Obal  PsoMiSE-^With  respcct  to  services  ren- 
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dered  prior  to  the  making  of  the  contract  claimed,  the  statute  of 
limitations  began  to  run  as  soon  as  they  were  performed,  in  the 
absence  of  any  agreement  as  to  the  time  or  manner  of  payment 
therefor;  and  the  cause  of  action  therefor  could  not  be  taken  out 
of  the  operation  of  the  statute  by  any  subsequent  oral  promise  ac 
to  a  future  time  or  mode  of  payment. 

Id. — £viDENGB-— MxifOSANDUM-BOOK  OT  Decbdknt. — ^A  private  memo- 
randum-book of  the  decedent,  containing  items  of  money  collected 
and  paid  out,  including  items  paid  to  plaintiff,  is  not  admissible  in 
evidence  against  the  plaintiff;  and  if  admitted,  it  was  properly 
stricken  out  on  plaintiff's  motion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County  and  from  an  order  denying  a  new 
trial.    W.  S.  Day,  Judge. 

The  facts  are  stated  in  the  opinion. 

Thomas  McNulta,  for  Appellant 

John  J.  Boyce,  for  Respondent. 

GRAY,  C. — ^The  action  is  brought  to  recover  the  reasona- 
ble value  of  services  alleged  to  have  been  rendered,  as  at- 
torney and  agent,  by  plaintiff,  for  the  said  Josefa  Loureyro 
in  her  lifetime.  The  case  was  tried  without  a  jury,  and  the 
defendant  appeals  from  a  judgment  rendered  in  plaintiff's 
favor  and  from  an  order  denying  his  motion  for  a  new  trial 

The  plaintiff  presented  his  verified  claim  against  the  estate 
of  said  Loureyro,  deceased.  The  material  part  of  said  claim 
reads  as  follows: — 

"Estate  of  Josefa  Loureyro,  Deceased. 
'To  C.  A.  Thompson,  Dr. 
"For  the  value  of  services  rendered  by  claimant  for  and  at 
the  request  of  said  decedent,  continuously  from  the  eigh- 
teenth day  of  August,  1881,  to  January  19,  1896,  under  a 
special  contract,  and  in  consideration  of  the  promise  by  said 
decedent  to  pay  said  claimant  for  said  services  upon  the  sale 
of  and  out  of  the  proceeds  arising  from  the  sale  of  certain 
pieces  of  real  property  belonging  to  said  decedent,  which  said 
real  property  belonging  to  said  decedent  was  unsold  by  said 
decedent  at  the  time  of  her  death ;  that  said  decedent  failed 
and  neglected  to  sell  said  real  estate  and  said  decedent  failed 
and  neglected  to  pay  for  said  services  and  that  said  services 
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were  performed  under  said  special  contract  of  agreement  by 
claimant;  that  said  services  were  and  are  reasonably  worth 
the  sum  of  three  hundred  ($300.00)  dollars  per  annum, 
making  the  total  value  thereof  $4,325.00." 

A  copy  of  the  said  claim  is  attached  to  and  made  a  part 
of  the  complaint,  and  the  allegations  of  the  complaint  show 
that  the  property  referred  to  in  the  said  claim  as  being  unsold 
at  the  time  of  the  death  of  said  decedent  was  known  as  "the 
Mazzini  Vineyard,  situated  near  Ortega  Hill,**  and  said 
property  is  particularly  described  by  metes  and  bounds  in 
said  complaint.  The  complaint  also  described  the  nature 
of  the  services  rendered  as  being  those  of  "an  attorney  and 
counsel  at  law,  and  business  agent  and  manager  of  the  prop- 
erty and  business  of  said  deceased." 

The  two-year  statute  of  limitations  (Code  Civ.  Proc,  sec. 
339,  subd.  1)  was  pleaded,  first  in  a  demurrer  to  the  com- 
plaint, and  then  in  an  answer. 

The  evidence  in  the  case  shows  without  material  conflict 
that  plaintiflF,  as  an  attorney  at  law,  performed  services  for  de- 
cedent in  the  examination  of  abstracts,  searching  of  titles, 
collecting  moneys,  bringing  suits,  etc.;  that  he  began  this 
work  at  decedent's  request  in  1881,  on  the  death  of  her 
father,  and  continued  it  down  to  some  time  in  1887,  without 
any  agreement  as  to  when  he  was  to  be  paid ;  that  in  1887 
it  was  orally  agreed  by  decedent  that  she  would  pay  him 
when  she  sold  the  property  described  in  the  complaint.  The 
other  allegations  of  the  complaint  seem  to  have  been  sub- 
stantially proven,  and  the  findings  are  in  conformity  with 
the  proofs. 

Appellant's  points  and  authorities  contain  four  alleged 
reasons  for  reversal.  We  will  notice  these  in  the  order  in 
which  they  appear  in  appellant's  brief. 

1.  On  the  evidence  presented,  it  is  clear  that  after  the 
agreement  of  1887  the  plaintiff  had  no  matured  cause 'of  ac- 
tion against  the  decedent  in  her  lifetime.  The  contract  be- 
tween them  was  the  measure  of  the  time  that  plaintiff  was  to 
wait  for  his  compensation,  and  this  contract  was  to  the  effect 
that  plaintiff  was  not  to  be  paid  for  his  services  until  the  sale 
of  the  land.  Of  course,  the  statute  of  limitations  did  not 
begin  to  run  against  plaintiff's  claim  until  it  matured  and 
could  be  enforced,  and  plaintiff  was  bound  by  the  terms 
of  his  contract  as  to  the  time  of  payment,  regardless  of 
whether  the  time  fixed  was  reasonable  or  unreasonable. 
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2.  Appellant's  next  contention  is,  that  the  claim  of  plain- 
tiff as  presented  is  void  for  uncertainty,  for  the  reason  tl;iat 
"there  is  no  description  of  the  certain  pieces  of  real  property 
referred  to."  Plaintiff's  claim  consisted  of  an  amount  due 
for  his  services,  and  the  land,  which  he  failed  to  describe,  did 
not  constitute  any  part  of  his  claim.  The  only  necessity  for 
any  reference  to  the  land  arose  out  of  the  fact  that  the  claim 
should  show  that  it  was  not  barred  bj  the  statute  of  limita- 
tions, and  the  description  of  the  land  not  being  essential  to 
that  fact,  it  was  therefore  unnecessary  to  describe  it.  The 
claim  was  accompanied  by  the  affidavit  showing  it  to  be  due, 
etc.,  as  required  by  the  provisions  of  section  1494  of  the  Code 
of  Civil  Procedure^  It  will  be  observed  that  not  even  the 
particulars  of  a  claim  already  due  and  not  contingent  are  re- 
quired to  be  set  out  by  the  provisions  of  the  section  cited.  As 
illustrating  the  correctness  of  the  position  here  taken,  see  also 
the  opinion  in  Landis  v.  Woodman,  126  Cal.  454,  and 
Knight  v.  Knight,  6  Ind.  App.  268.  The  complaint  is  based 
upon  the  same  cause  of  action  set  out  in  the  presented  claim. 
It  was  necessary  to  go  more  into  details  in  the  complaint  than 
in  the  claim,  and  perhaps  it  may  be  said  that  the  complaint 
went  further  into  details  than  was  absolutely  necessary,  but 
still  it  is  a  complaint  for  the  same  services  and  states  the 
same  agreement  referred  to  in  the  claim.  The  cases  of 
Eicha8  %K  Orena,  127  Cal.  592,  and  McGrath  v.  Carroll,  110 
Cal.  79,  differ  materially,  as  to  the  facts  involved,  from  the 
ca-se  at  bar  and  furnish  little  or  no  light  for  our  guidance 
herein. 

3.  The  appellant  complains  that  the  court  allowed  plaintiff 
to  recover  for  the  two  years'  services  immediately  prior  to  the 
middle  of  the  year  1887,  the  time  of  the  alleged  promise.  We 
think  this  complaint  is  not  without  just  cause.  The  statute 
of  limitations  began  to  run  as  to  the  said  two  years'  services 
as  soon  as  they  were  performed,  for,  there  having  been  no 
contract  as  to  the  time  in  which  they  were  to  be  paid  for,  re- 
covery for  them  could  have  been  had  at  any  time  after  com- 
pletion. Indeed,  in  the  absence  of  any  agreement  as  to  time 
or  manner  of  payment,  the  plaintiff  was  entitled  to  payment 
for  each  distinct  item  of  service  as  soon  as  it  was  fully  per- 
formed, and  the  statute  would  begin  to  run  accordingly;  and 
the  cause  of  action  could  not  thereafter  be  taken  out  of  the 
operation  of  the  statute  by  any  oral  agreement  or  promise. 
(Code.  Civ.  Proc,  sec.  360;  Civ.  Code,  sec.  1697.) 
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4.  A  private  memorandum-book  in  the  handwriting  of  de- 
cedent, and  kept  by  her  in  her  lifetime,  t^howing  items  of 
money  collected  for  rent,  and  other  collections,  as  well  as  ex- 
penditures, and  including  items  of  money  paid  to  plaintiff, 
was  placed  in  evidence  by  appellant,  and  afterwards  stricken 
out  on  motion  of  plaintiff.  In  this  there  was  no  error.  Sec- 
tion 1946  of  the  Code  of  Civil  Procedure  provides  as  to  what 
entries  or  writings  of  a  decedent  may  be  used  as  evidence, 
and  these  entries,  offered  as  they  are  on  behalf  of  the  estate 
of  the  decedent,  are  not  admissible  under  that  section.  The 
book,  containing  only  private  memoranda,  cannot  be  held 
admissible  under  the  rule  admitting  a  tradesman's  books,  or 
other  entries  made  in  the  regular  course  of  business. 

We  think,  on  the  facte  found  by  the  court,  that  the  judg- 
ment is  correct,  except  as  to  the  two  years'  services  imme- 
diately preceding  the  middle  of  the  year  1887,  and  that  it 
should  be  modified  by  reducing  it  in  a  sum  equal  to  the  value 
of  said  two  years'  services,  found  by  the  court  to  be  four  hun- 
dred dollars,  and  as  thus  modified  the  judgment  should  be 
affirmed;  and  the  order  appealed  from  should  also  be  af- 
firmed. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  modified  by  reducing  it  in  a  sum  equal  to  the  value 
of  said  two  years'  services,  found  by  the  court  to  be  four  hun- 
dred dollars,  and  as  thus  modified  the  judgment  is  affirmed; 
and  the  order  appealed  from  is  also  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 
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[S.  F.  No.  2746.    In  Bank.— August  10,  1901.] 

GEORGE  G.  TAYLOR,  Respondent,  v.  ARNOLD  ELLEN- 
BERGER,  Appellant. 

FOBBCLOSUBE  OF  MOBTOAGK — SaLE  OF  REAL  PBOPEKTT  PUHSUANT  TO  De- 

CBEE — Wbit  of  Assistance. — Where  a  sale  of  real  property  has 
«  been  regularly  made  pursuant  to  the  decree  in  an  action  foreclosing 
a  mortgage  thereupon,  it  should  not  be  set  aside;  and  a  writ  of  as- 
■istance  is  properly  issued  to  place  the  purchaser  at  the  foreclosure 
•ale  in  possession  of  the  mortgaged  premises  after  the  time  for  re- 
demption has  expired. 

Id. — ^Real  and  Personal  Pbopebtt  Mobtoages — Separate  Sales — 
Modified  Judgment — Excessive  Interest. — Where  this  court  di- 
rected that  the  amounts  due  on  real  and  p^sonal  property  mort- 
gages, included  in  the  same  action,  be  separately  adjudicated,  and 
separate  sales  ordered,  for  a  proper  application  of  the  proceeds,  in 
modifying  the  judgment  under  such  direction  it  was  excessive  to 
compute  conventional  interest  to  the  date  of  the  modified  decree. 
The  proper  apportionment  should  be  of  the  amounts  separately 
found  due  on  the  different  mortgages  at  the  date  of  the  original 
decree,  with  legal  interest  from  that  date  to  the  dates  of  the  respec- 
tive sales,  and  such  amounts  are  to  be  credited  as  of  the  dates  of  the 
•ales,  with  the  net  proceeds  thereof,  to  ascertain  the  proper  defi- 
ciencies. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santn 
Clara  County  and  from  orders  refusing  to  set  aside  a  sale  of 
real  property  and  granting  a  writ  of  assistance.  W.  G.  Lori- 
gan^  Judge  rendering  original  and  modified  judgments.  A. 
L.  Rhodes,  Judge  refusing  to  set  aside  sale  and  granting  writ 
of  assistance. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  B.  Kerwin,  for  Appellant. 

H.  F.  Dusing,  for  Respondent 

BEATTY,  C.  J. — Upon  a  former  appeal  this  case  was  re- 
manded, with  directions  to  modify  the  judgment  by  adjudi- 
cating separately  the  amounts  separately  secured  by  the  real 
estate  and  personal  property  mortgages,  and  by  ordering 
separate  sales  for  the  purpose  of  a  proper  application  of  the 
proceeds,  and  by  deducting  a  certain  sum  erroneously  found 
due  on  account  of  insurance.  {Taylor  v,  Ellenberger,  128 
OU.  411.) 
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The  present  appeals  are, — 1.  From  an  order  denying  de- 
fendant's motion  to  set  aside  the  sale  of  the  real  property, 
which  had  been  duly  made  in  pursuance  of  the  original  de- 
cree; 2.  From  the  judgment  as  modified;  and  3.  From  an 
order  for  a  writ  of  assistance. 

There  was  no  error  in  refusing  to  vacate  the  sale  of  the  real 
property,  which  had  been  regularly  made  in  pursuance  of  the 
decree.  Nor  was  there  any  error  in  issuing  the  writ  oC as- 
sistance to  place  the  purchaser  at  the  foreclosure  sale  in  pos- 
session of  the  mortgaged  premises  after  the  time  for  redemp- 
tion had  expired.     Those  orders  are  therefore  affirmed. 

But  the  modified  judgment  is  erroneous  and  excessive. 
Instead  of  making  a  proper  apportionment  of  the  amounts 
separately  due  on  the  different  mortgages  at  the  date  of  the 
original  decree,  and  crediting  the  amount  found  to  be  secured 
by  the  real  estate  mortgage  with  the  net  proceeds  of  the  sale 
of  the  mortgaged  premises,  and  then  entering  the  proper  de- 
ficiency judgment  as  of  the  date  of  the  return  of  the  sale, 
the  court,  for  the  purpose  of  ascertaining  the  amount  due, 
went  back  to  the  date  when  the  mortgagor  made  default  in 
the  payment  of  interest,  and  added  to  the  principal  of  his 
debt,  interest  at  the  conventional  rate  down  to  the  date  of  the 
modified  decree.  This  was  erroneous,  for  more  reasons  than 
one.  The  rate  of  interest  stipulated  in  the  notes  was  eight 
per  cent  per  annum,  compound  quarterly,  and  that  rate 
stopped  at  the  date  of  the  original  decree,  after  which  the 
judgment  bore  only  seven  per  cent  simple  interest.  Be- 
sides the  excess  resulting  from  this  excessive  rate  at  which 
the  interest  was  computed,  a  still  larger  excess  in  the  judg- 
ment results  from  the  neglect  to  credit  the  proceeds  of  the 
foreclosure  sale,  which  took  place  nearly  a  year  before  the 
date  of  the  modified  judgment.  The  result  of  this  error  is, 
that  the  defendant  has  been  charged  with  interest  upon 
about  two  thousand  four  hundred  dollars,  at  eight  per  cent, 
compounded  quarterly,  for  eleven  month  after  it  was  paid. 

For  these  reasons  tlie  cause  must  be  again  remanded  for  a 
proper  modification  of  the  judgment.  In  making  this  modi- 
fication the  conventional  rate  of  interest  is  to  be  allowed  only 
to  the  date  of  the  original  decree ;  after  that,  till  the  date  of 
the  respective  sales,  the  sums  found  to  be  secured  on  the 
separate  mortgages  bear  interest  at  seven  per  cent,  and  are  to 
be  credited,  as  of  the  dates  of  the  sales,  with  the  net  pro- 
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ceeds  of  the  sales  after  deducting  the  accruing  costs  and  ex- 
[)en^es.  These  deductions  made,  the  proper  deficiencies  will 
be  ascertained. 

The  attorney's  fee  for  foreclosing  the  chattel  mortgage 
cannot  exceed  $66.55,  and  it  is  to  be  understood  that  the  de- 
duction of  $20.05  on  account  of  insurance  is  still  to  be  made 
as  originally  directed. 

It  is  ordered  that  the  cause  be  remanded  to  the  trial  court, 
with  directions  to  modify  the  judgment  as  above  indicated. 

McFarland,  J.,  Harrison,  J.,  Van  Dyke,  J.,  and  Temple, 
J.,  concurred. 


[S.  P.  No.  1663.    In  Bank.— August  17,  1901.] 

FRANKIE  WHITE,  Appellant,  v.  JAMES  M.  COSTIGAN, 

Respondent. 

DivoBCE  Sinr — Receiver — ^Mobtgaqe  PERMrrrED  by  Court — Sub- 
jection OF  Plaintiff's  Riohts. — The  plaintiff  in  a  divorce  suit,  in 
wliich  a  receiver  was  appointed,  cannot  question  the  validity  of  a 
mortgage  permitted  to  be  made  by  the  defendant  under  an  order  of 
the  court,  which  was  affirmed  upon  appeal;  and  any  title  acquired 
by  her  under  a  receiver's  sale  must  be  subject  to  such  mortgage. 

Id. — Foreclosure  of  Mortgaoe  —  Parties  —  Receiver  —  Purchase 
Pending  Suit — Right  of  Redemption. — Upon  the  foreclosure  of 
the  mortgage  permitted  by  the  court,  the  plaintiff  in  the  divorce 
suit,  not  having  acquired  an  interest  in  the  mortgaged  premises, 
was  not  a  proper  or  necessary  party.  But  where  the  receiver  ap- 
peared by  leave  of  the  court,  and  set  up  the  rights  of  the  plaintiff, 
with  her  full  knowledge,  any  interest  acquired  by  her  at  a  receiver's 
sale,  made  pending  the  suit,  was  subject  to  the  decree  of  foreclosure, 
and  could  g^ve  her  no  more  than  a  statutory  right  of  redemption 
from  the  sale  under  the  decree,  as  successor  in  interest  of  the  mort- 
gagor. 

Id. — Title  Lost  by  Failure  to  Redeem — Action  to  Quiet  Title. — 
Where  no  redemption  was  made  or  aVtempted  from  the  sale  under 
the  decree  of  foreclosure  by  the  purchaser  at  the  receiver's  sale, 
and  title  passed  under  such  foreclosure  sale  to  another  person, 
any  title  acquired  under  the  receiver's  sale  was  thereby  lost,  and 
could  not  be  successfully  asserted  in  an  action  to  quiet  title  against 
the  holder  of  the  sheriff's  deed  under  the  decree  of  foreclosure. 
[McFarland,  J.,  dissenting.] 
CXXXIV.  Cal.— 3 
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Id. — ^Redemption  bt  Mortqaoee  of  Otheb  Lands — Monet  Retained 
BT  Purchaser — Estoppel — Sheriff's  Deed— Assignment. — Where 
no  redemption  from  the  sale  under  foreclosure  of  the  mortgage  was 
made  or  attempted  by  the  purchaser  at  the  receiver's  sale,  but  the 
payment  of  redemption-money  was  made  by  the  holder  of  a  judg- 
ment for  deficiency  under  the  foreclosure  of  a  mortgage  of  other 
landSy  which  was  accepted  and  retained  by  the  purchaser  under  the 
foreclosure  sale,  and  a  certificate  of  redemption  was  thereupon 
issued  to  him,  the  purchaser  was  estopped  from  questioning  his 
right  to  redeem,  and  the  sherifi^'s  deed  passed  title  to  him,  with  like 
effect  as  if  the  certificate  of  sale  had  been  assigned  to  him  when 
the  money  was  received. 

Id. — Subsequent  Quitclaim  Deed  by  Purchaser — Interest  Pre- 
viousLT  Transferred. — A  subsequent  quitclaim  deed  executed  by 
the  purchaser  at  the  sale  under  the  decree  of  foreclosure,  after  re- 
ception and  retention  of  the  redemption-money  by  him,  can  have 
no  greater  effect  than  a  second  assignment  of  the  certificate  of  pur- 
chase, after  all  of  his  rights  thereunder  had  passed  to  the  one  from 
whom  he  received  the  redemption-money,  and  such  quitclaim  deed 
oould  confer  no  right. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  M.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  T.  Baggett,  J.  Q.  White,  Walter  H.  Linforth,  and 
George  E.  Whitaker,  for  Appellant. 

Seawell  &  Pemberton,  for  Respondent. 

HARRISON,  J. — Action  to  quiet  title  to  certain  land  in 
the'county  of  Mendocino.  Judgment  was  rendered  in  favor 
of  the  defendant,  from  which  the  plaintiff  has  appealed,  upon 
the  judgment  roll,  without  any  bill  of  exceptions.  The  fol- 
lowing facts  appear  from  the  findings  of  the  court: — 

In  an  action  for  divorce  pending  in  the  superior  court, 
wherein  George  E.  White  was  plaintiff  and  the  plaintiff 
herein  was  defendant,  a  receiver  was  appointed,  'Ho  take  the 
custody  and  charge  of  and  care  for  the  property  of  said 
George  E.  White,  for  the  purpose  of  maintaining  and  pre- 
serving the  right  of  said  Frankie  White,  and  to  enable  the 
court  to  enforce  any  judgment  finally  rendered  in  said  ac- 
tion"; and  thereafter,  while  said  action  was  pending,  the 
court,  upon  application  of  the  said  George  E.  White,  granted 
him  permission  to  mortgage  certain  of  his  real  estate  to  the 
extent  of  six  thousand  dollars,  in  pursuance  of  whic^h,  on 
March  3,  1894,  he  executed  a  mortgage  to  one  Fairbanks, 
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which  included  the  lauds  described  in  the  complaint  herein. 
Under  a  similar  order  of  the  court  he  executed  a  mortgage 
to  Costigan,  the  defendant  herein,  upon  certain  of  hid  lands, 
other  than  those  included  in  the  complaint  herein,  to  secure 
the  sum  of  two  thousand  five  hundred  dollars.  January  15, 
1895,  Fairbanks  commenced  an  action  for  the  foreclosure  of 
his  mortgage,  making  Costigan  and  the  aforesaid  receiver 
parties  defendant  thereto.  Costigan  appeared  in  said  action 
and  filed  a  cross-complaint,  asking  for  the  foreclosure  of  his 
mortgage,  and  that  the  lands  described  therein  be  sold  under 
the  same  decree  as  that  of  Fairbanks.  The  receiver  also  ap- 
peared and  answered  the  complaint  of  plaintiff  and  the  cross- 
complaint  of  Costigan,  and  set  up,  by  way  of  cross-complaint, 
all  the  rights  the  said  Frankie  White  had  or  claimed  to  have 
in  said  land.  After  the  commencement  of  the  action,  Walter 
H.  Linforth  became,  by  assignment,  the  owner  of  the  Fair- 
banks mortgage,  and  was  substituted  as  plaintiff  therein  in 
the  place  of  Fairbanks.  Upon  the  trial  of  the  cause,  the  su- 
perior court  rendered  its  judgment  for  the  foreclosure  of  th^ 
two  mortgages,  and  directed  a  sale  of  the  property  described 
therein,  and  the  application  of  the  proceeds  of  said  sale. 
Under  an  order  of  sale  issued  upon  this  judgment,  the  sheriff 
of  Mendocino  County  sold  the  said  lands,  March  6,  1897,  in 
several  parcels,  to  W.  H.  Linforth,  and  gave  to  him  a  certifi- 
cate of  said  sale,  and  caused  a  duplicate  thereof  to  be  recorded 
in  the  office  of  the  county  recorder.  The  lands  described  in 
the  complaint  herein  were  sold  for  five  hundred  dollars. 
March  26,  1897,  the  sheriff  returned  the  order  of  sale,  set- 
ting forth  that  the  judgment  in  favor  of  Fairbanks  hfui  been 
fully  satisfied,  and  that  upon  the  judgment  in  favor  of  Cos- 
tigan there  was  a  deficiency  of  $3,937.34.  Judgmenl  was 
thereupon  docketed  against  George  E.  White,  in  favor  of  Cos- 
tigan, for  this  amount. 

Before  the  time  for  a  redemption  from  said  sale  had  ex- 
pired, Costigan,  claiming  to  be  a  redemptioncr,  gave  to  the 
sheriff  a  written  notice  of  redemplion  of  the  lands  described 
in  the  complaint  herein,  together  with  a  pro|)erly  certified 
copy  of  the  docket  of  the  above-named  deficiency  judgment, 
by  virtue  of  which  he  claimed  the  right  to  redeem,  and  an 
affidavit  of  the  amount  due  thereon,  and  paid  to  the  sheriff 
the  sum  for  which  said  lands  had  been  sold,  together  with  in- 
terest thereon  at  the  rate  of  two  per  cent  per  month.  This 
money  was  accepted  by  the  sheriff',  and  by  him  paid  over  to 
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Linforth,  who  accepted  and  has  retained  the  same.  Upon 
his  receipt  of  said  money,  the  s?heriff  gave  to  the  defendant 
herein  a  certificate  of  redemption,  and  at  the  expiration  of 
sixty  days  thereafter  executed  to  \nm  a  deed  of  said  land. 
After  Linforth  had  receive^  the  money  from  the  sheriff,  and 
before  the  commencement  of  this  action, — viz.,  September 
8,  1897, — he  executed  and  delivered  to  the  plaintiff  a  quit- 
claim deed  of  the  lands  described  in  the  complaint  herein. 
The  plaintiff  gave  no  consideration  for  said  deed,  and  at  the 
time  it  was  made  and  delivered  to  her,  knew  of  the  attempted 
redemption  by  the  defendant  herein,  and  of  the  receipt  and 
acceptance  of  the  redemption-money  by  Linforth. 

By  an  order  of  the  superior  court  in  which  said  action  of 
divorce  was  pending,  made  April  12,  1895,  the  receiver  was 
directed  to  sell  at  public  auction  certain  lands  therein  de- 
scribed, or  enough  thereof  to  raise  the  amount  of  one  hundred 
thousand  dollars,  awarded  to  the  plaintiff  herein  by  the  final 
decree  in  said  action;  and  in  pursuance  of  said  order  he  sold 
certain  lands,  including  those  described  in  the  complaint  in 
this  action,  to  the  plaintiff  herein.  This  sale  was  confirmed 
by  the  court.  May  5,  1896,  and  under  its  order  then  made 
the  receiver  executed  to  the  plaintiff  a  conveyance  of  all  the 
interest  of  the  said  George  E.  White  in  said  lands.  The 
date  of  said  deed  is  not  given  in  the  findings,  but  it  was  re- 
corded November  21,  1896. 

Although  by  bringing  an  action  to  quiet  her  title  to  the  real 
estate  against  the  claim  of  the  defendant  the  plaintiff  seeks 
such  relief  as  is  peculiar  to  equity,  yet  the  facts  upon  which 
her  title  depends,  as  well  as  her  right  to  such  relief,  involve 
only  the  application  of  legal  rules,  and  do  not  call  for  the  ap- 
plication of  any  principles  of  equity.  She  has  no  title  to  the 
lands  described  in  the  complaint,  except  such  as  she  acquired 
by  virtue  of  her  purchase  at  the  receiver's  sale,  and  by  virtue 
of  the  quitclaim  deed  from  Linforth.  It  is  not  necessary  to 
determine  whether,  upon  the  facts  shown  by  the  record 
herein,  she  acquired  any  title  under  the  receiver's  sale.  (See, 
however.  White  v.  White,  130  Cal.  597.^)  That  sale  was 
not  made  until  Fairbanks  had  commenced  the  action  to  fore- 
close his  mortgage,  and  as  she  did  not  then  have  any  interest 
in  the  lands  covered  by  the  mortgage,  she  wan  not  a  necessary 

1  80  Am.  St.  Rep.  150. 
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or  proper  party  to  the  foreclosure  suit.     The  mortgage  to 
Fairbanks  was  executed  under  an  order  of  the  superior  court 
therefor,  made  ui)on  a  notice  wherein  she  was  a  party.  That 
order  was  affirmed  in  this  court  {White  v.  White,  33  Pac. 
Rep.  399) ,  upon  an  appeal  therefiom  by  her,  and  she  must  be 
held  to  be  concluded  thereby  from  questioning  its  effect,  or 
the  sufficiency  of  the  mortgage  executed  in  pursuance  there- 
of.    The  court,  moreover,  finds  that,  under  the  permission  of 
the  superior  court,  the  receiver  in  the  divorce  suit  was  mado 
a  party  defendant  therein,  both  to  the  complaint  of  Fair- 
banks and  the  cross-complaint  of  Costigan,  and  that  he  ap- 
peared and  answered  the  same,  "and  set  up,  by  way  of  cross- 
complaint,  all  the  rights  the  said  Frankie  White  had  or 
claimed  to  have  in  said  lands,  and  during  the  entire  pen- 
dency of  said  action  to  foreclose  said  mortgages  the  plaintiff 
in  this  action  had  full  notice  and  knowledge  of  its  pendency 
and  prosecution."     Whatever  interest  the  plaintiff  acquired 
at  the  receiver's  sale  was  therefore  taken  by  her  subject  to  the 
mortgage  to  Fairbanks  and  to  the  sale  that  might  be  made 
under  the  judgment  in  the  suit  for  its  foreclosure.     After 
such  sale  she  would  have  a  statutory  right  of  redemption 
therefrom,  as  the  successor  in  interest  of  the  mortgagor;  but 
unless  she  made  such  redemption,  all  her  claim  or  interest 
in  the  land  would  be  foreclosed  upon  the  execution  of  the 
deed  from  the  sheriff  to  the  purchaser  or  his  assignee.     By 
his  purchase  at  that  sale,  Linforth  acquired  all  the  title  to  the 
land  which  was  held  by  George  E.  White  at  the  date  of  the 
mortgage,  and  if  no  redemption  had  been  made,  he  would 
have  been  entitled  to  a  sheriff's  deed,  upon  the  execution  of 
which  the  plaintiff  would  cease  to  have  any  interest  in  the 
lands. 

If  it  should  be  conceded  that  Costigan  was  not  a  redemp- 
tioner,  as  defined  in  the  code,  or  authorized  to  redeem  from 
the  sale,  it  would  not  follow  that,  under  the  facts  found 
herein,  the  sheriff's  deed  to  him  was  ineffective  to  convey  the, 
title.  Whether  a  person  seeking  to  redeem  from  a  sheriff's 
sale  is  authorized  to  make  such  redemption,  is  a  question 
which  concerns  him  and  the  purchaser  alone.  If  the  pur- 
chaser is  willing  to  consider  him  as  a  redemptioner,  and  ac- 
cepts and  retains  the  redemption-money  paid  by  him,  he 
cannot  thereafter  question  the  effect  of  such  redemption. 
(Abadie  v.  Lobero,  36  Cal.  390;  Pearson  v.  Pearscnu  131  111. 
464;  Hervey  v,  Krost,  116  Ind.-2G8.)  '*If  a  redemption 
made  by  a  disqualified  person  is  acquiesced  in  by  the  pur- 
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chaser,  or  other  person  from  whom  the  redemptioii  is  made, 
it  will  estop  such  person,  after  he  has  received  the  redemp- 
tion-money, from  denying  the  validity  of  the  redemption." 
(Freeman  on  Executions,  sec.  317.)  By  accepting  and  re- 
taining the  money  paid  by  Costigan  as  a  redemption  from 
the  sale,  Linforth  was  estopped  from  disputing  that  a  re- 
demption had  been  made,  and,  so  long  as  he  retained  the 
money  paid  by  Costigan,  could  not  question  the  sufficiency 
of  the  redemption,  or  that  the  sheriflf's  deed  vested  Costigan 
with  all  the  title  of  White  that  had  passed  at  the  foreclosure 
sale.  A  redemption  from  the  purchaser  at  a  sheriff's  sale, 
and  the  issuance  thereon  of  a  certificate  of  redemption,  is 
equivalent  to  an  assignment  of  the  certificate  of  sale;  and 
the  acceptance  by  Linforth,  and  his  retention  of  the  money 
paid  to  the  sheriflf  was  a  ratification  of  Costigan's  act  of  re- 
demption, and  had  the  same  effect  as  if  Linforth  had  ex- 
ecuted to  Costigan  an  assignment  of  his  certificate  of  sale. 
{Abadie  v,  Lobero,  36  Cal.  390.  )  His  quitclaim  deed  to  the 
plaintiff  had  no  greater  effect  than  an  assignment  of  the 
certificate  of  sale  would  have  had,  and  as  it  was  not  made 
until  after  the  above  redemption  had  been  made,  it  can  be 
regarded  as  having  no  greater  effect  than  would  a  second 
conveyance  of  property  after  he  had  already  parted  with  his 
interest  therein.  The  court,  moreover,  finds  that  the  plain- 
tiff gave  no  consideration  for  the  deed,  and  that  she  knew 
at  the  time  of  its  execution  of  the  attempted  redemption  by 
Costigan,  and  of  the  receipt  and  acceptance  of  the  money  on 
the  part  of  Linforth. 

As  the  plaintiff  has  not  received  any  conveyance  from  the 
sheriff,  the  legal  title  is  not  vested  in  her,  nor  do  the  facts 
found  by  the  court  disclose  any  equity  in  her  favor  against 
the  defendant. 

The  judgment  is  affirmed. 

Garoutte,  J.,  Van  Dyke,  J.,  Temple,  J.,  and  Beatty,  C.  J., 
concurred. 

MoFARLAND,  J.,  dissenting. — I  dissent.  Upon  the  face 
of  the  record  in  this  case,  appellant  acquired  title  to  the  land 
in  controversy  under  the  receiver's  deed.  No  facts  appear  here 
affecting  the  validity  of  that  deed;  and  the  court  expresjsly 
found  that  the  order  of  sale  and  the  order  confirming  the  re- 
ceiver's sale  were  duly  made  and  entered  by  the  court,  and 
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that  thereafter  a  deed  was  executed  by  the  receiver  to  ap- 
pellant^ conveying  to  her  ''all  the  right,  title,  and  ijaterest 
of  the  said  George  £.  White  in  and  to"  certain  lands,  which 
include  the  land  here  involved.  Under  this  original  title  she 
had  a  right  to  redeem,  which  was  not  affected  by  the  trans- 
actions between  the  defendant  and  Linforth,  add  the  deed 
to  her  from  Linforth  was,  in  legal  effect^  a  redemption.  But 
I  think  that,  under  the  circumstances,  defendant  had  an 
equitable  lien  for  the  amount  paid  by  him  to  Linforth ;  and 
as  a  condition  to  the  quieting  of  appellant's  title,  she  should 
be  required  to  pay  that  amount,  with  interest,  to  defendant 
within  a  reasonable  time,  to  be  fixed  by  the  court.  I  think 
that  the  judgment  should  be  reversed,  with  directions  to  ren- 
der judgment  on  the  finding?  as  above  indicated. 


[S.  F.  No.  2697.    In  Bank.—August  19,  1901.] 

SAN  FRANCISCO  PAVING  COMPANY,  Itespondent,  v. 
GEORGE  E.  BATES  et  al..  Appellants. 

SriBT-ASBESfiMENT — CONSTITCTIONAL   LaW — FOUBTEENTH   AMENDMENT. 

— ^The  street-assessment  law  of  this  state,  in  providing  that  the  ex- 
pense of  street-work  is  to  be  assessed  in  proportion  to  the  frontage 
of  the  lots,  is  not  repugnant  to  the  fourteenth  amendment  of  the 
Federal  constitution. 

In. — ^Validitt  op  Assessment — ^Pbima  Facie  Evidence — Authobitt 
or  Sbcbetabt  to  Bid  fob  Cobfobation — Pbesumftion — Bubden  of 
Pboof. — ^The  assessment  and  other  documents  connected  therewith 
are  prima  facie  evidence  of  its  regularity  and  correctness;  and  from 
such  evidence,  a  bid  for  the  street-work,  signed  in  the  name  of  a 
corporation  by  its  secretary,  which  was  accepted  by  the  board,  in 
the  absence  of  evidence  to  the  contrary,  must  be  presumed  to  have 
been  shown  to  the  board  to  have  been  authorized  by  the  corporation. 
The  burden  of  proof  is  on  the  defendant  to  establish  the  contrary, 
and  to  show  any  invalidity  or  irregularity  of  the  act  of  the  board  in 
accepting  the  bid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.   J.  C.  B.  Ilebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Freeman  &  Bates,  and  Mastiek,  Van  Fleet  &  Mastick,  for 
Appellants. 

J.  C.  Bates,  for  Respondent. 

McFARLAND,  J. — This  is  an  appeal  by  defendants  from 
a  judgment  in  favor  of  plaintiff  in  a  street-assessment  case. 

The  main  point  made  by  appellants  is,  that  our  street-as- 
sessment law  is  void  because  repugnant  to  the  fourteenth 
amendment  of  the  Federal  constitution^  in  that  the  expense  of 
the  street-work  is  to  be  assessed  in  proportion  to  the  frontage 
of  the  lots;  and  in  support  of  this  contention  they  rely  on  the 
case  of  Village  of  Norwood  i\  Baker,  172  U.  S.  269.  But 
that  point  was  elaborately  considered  by  this  court  in  Uadley 
V.  Dague,  130  Cal.  207,  and  decided  adversely  to  appellant's 
contention.  The  conclusion  there  reached  has  been  approved 
in  subsequent  cases  (see  Banaz  v.  Smith,  133  Cal.  102) ;  and 
although  invited  by  appellants  to  overrule  that  case,  we  de- 
cline to  do  so^  as  we  are  satisfied  with  it  as  a  final  declaration 
of  the  law  on  the  subject. 

The  only  other  point  made  for  reversal  is,  that  the  assess- 
ment was  void  because  there  was  no  bid  or  proposal  on  the 
part  of  respondent  to  do  the  work  in  question.  The  bill  of 
exceptions  merely  shows  that  the  respondent  introduced  the 
assessment,  warrant,  certificate  of  the  engineer,  diagram,  etc., 
"and  thereupon  the  defendants  read  in  evidence  the  paper 
writing,  a  copy  of  which  is  set  forth  in  the  second  finding 
of  the  court  herein,  and  no  other  evidence  was  given  or  of- 
fered by  either  party."  The  paper  writing  referred  to  is  the 
bid  in  question;  and  the  only  objection  to  it  is  that  it  was 
signed  "San  Francisco  Paving  Co.,  A.  J.  Raiscli,  Secty.,"  and 
there  was  no  showing  that  the  secretary  was  authorized  to  act 
in  the  premises  for  the  respondent.  But — assuming  that  ap- 
pellants are  in  a  position  to  make  this  objection,  and  that  the 
subsequent  ratification  of  the  act  by  respondent  was  not,  in 
any  event,  sufficient — it  is  enough  to  say,  in  the  language 
of  this  court  in.  Pacific  Paving  Co,  v.  Mowbray,  127  Cal.  3, 
that  "the  assessment  and  other  documents  connected  there- 
with are  made  by  the  statute  prima  facie  evidence  of  its  reg- 
ularity and  correctne.-s,  and  of  the  prior  proceedings  and  acts 
of  the  city  council,  and  their  introduction  in  evidence  by  the 
plaintiff  threw  upon  defendant  the  burden  of  establishing 
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the  contrary."  (See  also  California  Imp,  Co.  v,  Reynolds, 
123  Cal.  88;  WilliaTus  v,  Bergin,  129  Cal.  461.)  In  the  case 
at  bar,  appellants  offered  no  evidence  showing  the  invalidity 
or  irregularity  of  the  act  of  the  board  in  accepting  the  bid; 
there  may  have  been  ample  proof  before  it  that  the  bid  was 
authorized  by  the  respondent. 
The  judgment  is  affirmed. 

Van  Dyke,  J.,  Harrison,  J.,  Garoutte,  J.,  Temple,  J.,  and 
Henshaw,  J.,  concurred. 

Beatty,  C.  J.,  being  disqualified,  did  not  participate. 


[L.  A.  No.  905.    Department  Two.— August  21,  1901.] 

M.  E.  BENSON  et  al..  Respondents,  v.  J.  Q.  BRAUN,  Ap- 
pellant. 

Costs — Failube  of  Plaintiff  to  Recover — Defeat  of  Counterclaim 
— Discbetion. — A  plaintiff  who  fails  to  recover  against  a  defendant 
is  not  entitled  to  any  eosta  against  him,  notwithstanding  his  costs 
were  largely  incurred  in  defending  against  a  counterclaim  of  such 
defendant;  upon  which  the  defendant  also  failed  to  recover.  In 
such  case  the  court  is  allowed  no  discretion  as  to  the  costs. 

Mining  Claim — Option  to  Purchase — Expense  of  Prospectino — 
Consideration  of  Option — Reasonable  Requirement. — Where 
an  option  is  given  to  purchase  a  mining  claim,  an  agreement  that 
the  proposed  purchaser  shall  expend  money  in  prospecting  the 
mine  by  the  sinking  of  a  shaft,  to  enable  him  to  exercise  his  option, 
is  a  pledge  of  good  faith,  and  is  a  reasonable  requirement;  and  the 
expenditure  made  in  exploiting  the  mine  is  in  consideration  of  the 
option. 

Id. — Option  not  Exercised — Failure  of  Title — Refusal  of  Deed — 
Expense  not  Recoverable— Value  not  Enhanced. — Where  the 
proposed  purchaser  does  not  appear  to  have  exercised  his  option 
by  tender  of  the  purchase-money  or  otherwise,  he  cannot,  merely 
because  he  refused  the  tender  of  a  deed  by  the  vendor  for  failure  of 
title  to  one  half  of  the  mine,  recover  from  the  vendor  the  money 
expended  in  sinking  the  shaft,  which  is  not  shown  to  have  discovered 
that  the  mine  was  of  any  value,  and  w^hich  is  found  not  at  all  to 
have  enhanced  its  value. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    D.  K.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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M.  W.  Conkling,  for  Appellant. 
Bledsoe  &  Bledsoe,  for  Bespondents. 

TEMPLE,  J.— The  facts  out  of  which  the  first  point  pre- 
sented in  this  appeal  arises  may  be  briefly  stated.  Plaintiffs 
brought  an  action  at  law  upon  a  money  demand  against  ap- 
pellajit  and  another.  In  addition  to  his  answer  denying 
plaintiffs'  allegations,  appellant  interposed  a  counterclaim. 
Plaintiffs  failed  to  recover  against  appellant,  but  did  have 
judgment  against  a  co-defendant.  Appellant  also  failed  to 
recover  upon  his  counterclaim.  Judgment  was  rendered 
against  both  defendants  for  costs. 

The  judgment  for  costs  against  appellant  is  clearly  erro- 
neous. In  such  cases  the  court  is  allowed  no  discretion.  The 
question  is  settled  by  sections  1022  and  1024  of  the  Code  of 
Civil  Procedure.  It  may  be  that  the  costs  were  nearly  all 
incurred  in  defending  against  the  counterclaim,  but  even 
then  the  statute  does  not  authorize  the  court,  where  the 
plaintiff  fails  to  recover,  to  charge  the  defendant  with  any 
portion  of  the  costs. 

But  the  appellant  contends  that  he  ought  to  have  recovered 
upon  his  counterclaim.  It  contained  two  counts.  The  first 
was  for  money  had  and  received,  which  need  not  be  further 
noticed. 

The  second  count  in  the  counterclaim  is  of  the  same  char- 
acter, except  that  the  facts  are  set  forth.  In  it  appellant  set 
up  a  contract  for  an  option  to  purchase  a  mining  location 
from  plaintiffs,  by  him  and  his  assigns,  for  six  thousand 
dollars,  on  or  before  September  18,  1897,  plaintiffs  to  fur- 
nish a  "good  certificate  showing  the  title  to  said  claim  to  be 
vested  in  plaintiffs,"  except  as  against  the  United  States. 

The  contract  is  copied  into  the  complaint,  and  contains  an 
allusion  to  a  previous  contract,  by  which  plaintiffs  were  em- 
ployed by  the  vendees  to  sink  a  shaft  on  the  mine.  It  is 
averred  that  the  vendees  tendered  to  plaintiffs  the  six  thou- 
sand dollars  purchase-money,  and  demanded  the  deed  with 
the  stipulated  certificate,  but  plaintiffs  refused  to  make  the 
deed  or  certificate,  and  as  a  matter  of  fact,  it  is  charged, 
plaintiffs  were  unable  to  convey  a  good  or  merchantable  title 
to  the  location. 
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Appellant  further  charged  that  the  vendees  entered  into 
possession  of  the  raining  location  in  pursuance  of  the  con- 
tract^ and,  before  discovering  the  invalidity  of  plaintiffs'  title, 
expended  $1,760  in  making  lasting  improvements  on  the 
mine,  of  the  value  stated.  Rescission  and  demand  are 
averred. 

The  court  finds  that  the  agreement  alluded  to  in  the  writ- 
ing set  out  in  the  counterclaim  was  made  with  Lanterman, 
one  of  appellant's  assignors,  and  was  to  the  effect  that  "if 
Lanterman  or  his  assigns  shall,  on  or  before  June  18,  1897, 
make  a  contract  with  us  to  sink  shaft  on  the  Terre  Marie 
Mining  Claim,"  "we  will  make  and  execute  a  bond  to  him  or 
his  assigns  to  deed  to  him  or  his  assigns  said  claim,  at  any 
time  on  or  before  three  months  from  the  date  of  the  said 
contract,  and  to  furnish,"  etc.,  the  certificate  as  to  title.  A 
further  contract  was  executed  by  Lanterman,  agreeing  to  pay 
for  sinking  the  shaft. 

It  was  found  that  the  shaft  was  sunk,  and  plaintiffs  re- 
ceived from  appellant  and  his  assigns  $1,250  for  the  work.  A 
tender  of  a  deed  by  plaintiffs  was  found,  which  tender  was 
refused  because  of  the  invalidity  of  the  title,  and  it  appears 
from  the  findings  that  plaintiffs  had  no  title  to  one  half  the 
ground  included  in  the  location. 

But  the  court  finds  that  the  money  expended  by  appellant 
and  his' assignors  was  expended  solely  to  enable  the  vendees 
to  exercise  their  option,  and  that  the  value  of  the  mining  lo- 
cation was  not  at  all  enhanced  thereby.  This  being  so,  of 
course,  on  general  principles,  appellant  could  not  recover 
for  the  improvements.  They  were  of  no  value.  Appellant 
concedes  this,  but  argues  that  as  the  contract  required  the 
expenditure  in  sinking  the  shaft,  plaintiffs  are  estopped  from 
denying  that  it  was  an  improvement,  and  at  all  events  must 
repay  the  amount  as  a  part  of  the  purchase  price  advanced 
to  them.  But  the  purchasers  agreed  to  make  this  expendi- 
ture for  the  option;  and  that  they  had.  It  was  a  pledge 
of  good  faith,  and  a  reasonable  requirement,  that  for  the 
privilege  they  should  proceed  to  exploit  the  mine. 

The  court  failed  to  find  that  the  proposed  vendees  made  a 
tender  of  the  purchase-money,  or  in  any  way  manifested  a 
desire  to  complete  the  purchase.    • 

It  was  not  shown  that  the  prospecting  done  showed  that 
the  location  was  of  any  vahie  whatever.  Waiving  all  question 
as  to  the  form  of  the  action,  perhaps  if  the  mine  had  been 
shown  to  be  valuable, — worth  more  than  six  thousand  dol- 
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lars, — and  had  appellant  shown  that  he  and  his  assignors 
were  desirous  of  completing  the  purchase,  and  were  prevented 
by  failure  of  title,  the  amount  expended  in  prospecting  might 
have  been  recovered  as  damages.  But  if  the  mine  proved  to 
be  valueless,  or  for  any  reason  the  appellant  did  not  desire  to 
purchase,  even  if  a  good  title  could  be  had,  it  was  immaterial 
to  him  whether  there  was  title  or  not. 

The  judgment  is  modified  by  striking  out  the  part  charging 
costs  to  appellant,  and  as  modified  it  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[Sac.  No.  808.     Department  One.—August  22,  1901.] 

AGNES  BLAKELEY  FREDERICKS,  Respondent,  v.  D. 
K.  ZUMWALT,  Appellant. 

Public  Lands — Critebion  of  Swamp-land  Gbant — United  States 
Patent  to  Settler. — The  criterion  of  the  state's  title  to  swamp 
and  overflowed  land  granted  by  the  act  of  September  28,  1850,  is 
that  the  greater  part  of  the  smallest  legal  subdivision,  consisting 
of  forty  acres,  was  too  wet  for  cultivation.  If  the  greater  part 
thereof  was  fit  for  cultivation,  the  subdivision  was  not  included  in 
the  grant,  and  the  patent  of  the  United  States  to  a  settler  there- 
upon will  confer  upon  him  the  legal  title. 

Id. — ^Abandonment  of  State's  Claim  in  Favor  of  Settlers  and 
Patentees.— By  the  act  of  March  10,  1874  (Stats.  1873-74,  p.  137), 
the  state  expressly  abandoned  all  claim  to  lands,  as  swamp  and 
overflowed,  which  had  been  patented  to  pre-emption  or  home- 
stead settlers  by  the  United  States,  or  which  were  then  occupied 
by  such  settlers  in  good  faith  under  declaratory  statements  filed 
thereupon. 

Ij). — Swamp-lands  Excepted  by  State — Nearness  to  Town — Void 
Certificate  of  Purchase. — By  the  act  of  April  4,  1870  (Stats. 
1869-70,  p.  875),  all  swamp  and  overflowed  lands  situated  within 
two  miles  of  any  town  or  village  were  excluded  from  grant  by  the 
state ;  and,  upon  supposition  of  the  state's  title  to  lands  so  situated, 
a  certificate  of  purchase  tliercof  by  the  register  of  the  state  land- 
office,  as  swamp-land,  is  void. 

APPEAL  from  a  judgment  of  tlio  Superior  Court  of  Tu- 
lare County.    W.  B.  Wallace,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

E.  0.  Larking,  and  U.  T.  Clotfelter,  for  Appellant. 

Alfred  Daggett,  for  Respondent. 

VAN  DYKE,  J. — Action  to  quiet  title,  and  appeal  from  a 
judgment  in  favor  of  plaintiff. 

The  premises  in  question  consist  of  a  portion  of  the  south- 
west quarter  of  the  southwest  quarter  of  section  28,  town- 
ship 18  south,  range  25  east,  Mount  Diablo  base  and  meri- 
dian, in  Tulare  County. 

The  plaintiff  and  respondent  deraigns  title  from  one 
Reuben  Mathews,  who  entered  upon  the  subdivision  em- 
bracing the  premises  in  question  as  United  States  land,  and 
obtained  a  patent  for  the  same  from  the  United  States, 
January  2, 1861.  The  defendant  and  appellant  claims  under 
title  derived  from  one  Samuel  Simon,  who  received  a  certi- 
ficate as  swamp  and  overflowed  land  from  the  register  of  the 
state  land-office,  April  8,  1874. 

Plaintiff's  counsel,  in  his  brief,  says :  "If  the  land  in  con- 
tioversy  belonged  to  the  United  States  when  Reuben  Math- 
ews obtained  his  patent  on  January  2,  1861,  then  appellant 
has  no  legal  title  to  it.  If,  on  the  other  hand,  said  land 
belonged  to  the  state  of  California  at  that  time,  then  said 
land  certainly  belongs  to  appellant,  for  he  has  whatever  title 
the  state  of  California  can  give  him  by  certificate  of  pur- 
chase." 

1.  As  to  the  first  proposition,  Did  the  land  belong  to  the 
United  States  at  the  date  of  the  patent  of  Mathews?  The 
official  survey  of  township  18  south,  range  25  east,  Mount 
Diablo  base  and  meridian,  was  made  and  sectionized,  and 
the  plat  thereof  approved  and  filed  in  the  United  States  land- 
office,  April  15,  1855;  and  from  the  approved  map  of  said 
survey  it  appeared  that  the  greater  portion  of  the  southwest 
quarter  of  the  southwest  quarter  of  said  section  was  returned 
and  designated  on  said  township  plat  a.s  high  and  dry  land, 
and  only  about  12  26/100  acres  of  said  subdivision  was  do.^ig- 
nated  as  "swamp,"  and  that  no  portion  was  dcsigmitod  as 
swamp  and  overflowed  land,  or  wet  and  unfit  for  cultivation. 
The  title  of  the  state  of  California  to  swamp  and  overflowed 
land  is  derived  from  the  act  of  Congress,  commonly  called 
the  "Arkansas  Act,"  approved  September  28,  1850.  Ai)i)el- 
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lant  contends  that  because  it  appears  upon  the  approved 
township  plat  that  a  portion  of  the  subdivision  in  question 
was  swamp-land,  therefore  that  portion  which  is  tlie  land  in 
controversy  passed  immediately  to  the  state  of  California; that 
the  grant  is  one  in  praesenti;  and  that  the  officers  of  the 
United  States  land-office  had  no  authority  to  issue  a  patent  for 
the  same  to  Reuben  Mathews.  It  is  provided  by  section  3 
of  said  act  that  lists  and  plats  showing  the  land  conveyed  to 
the  state  shall  be  prepared  from  the  maps  and  plats  of  sur- 
veys by  the  United  States,  and  "all  legal  subdivisions,  the 
greater  part  of  which  is  wet  and  unfit  for  cultivation,  shall 
be  included  in  said  lists  and  plats ;  but  when  the  greater  part 
of  the  subdivision  is  not  of  that  character,  the  whole  of  it 
shall  be  excluded  therefrom." 

The  supreme  court  of  the  United  States,  in  Railroad  Co, 
V.  Smith,  9  Wall.  99,  had  occasion  to  construe  this  swamp- 
land act,  and  in  reference  to  the  provisions  contained  in  sec- 
tion 3,  above  quoted,  it  is  said:  "Congress  has  here  given  a 
criterion,  apparently  not  difficult  of  application,  by  which  to 
determine  what  was  granted, — to  wit,  such  legal  subdi- 
visions of  the  public  lands,  the  greater  part  of  which  were  so 
far  swamp  and  overflowed  as  to  be  too  wet  for  cultivation." 
The  phrase  "legal  subdivision,"  as  used  in  the  act  of  Congress 
relating  to  swamp  and  overflowed  lands,  refers  to  the  small- 
est subdivision  under  the  Congressional  system  of  surveys, 
and  it  has  been  held  that  section  3  of  the  act  amounts  to  a 
limitation  upon  the  general  terms  of  the  grant,  and  con- 
stitutes a  more  accurate  designation  of  the  lands  granted. 
The  smallest  regular  subdivisions  under  the  Congressional 
system  are  quarter  quarter-sections,  or  forty-acre  lots. 

In  Robinson  v.  Forrest,  29  Cal.  324,  it  is  said:  "The  first 
section,  when  read  in  connection  with  the  third,  which  serves 
to  limit  and  define  the  more  general  terms  of  the  first,  ex- 
presses a  grant  to  the  state  of  the  legal  subdivisions  of  the 
public  land*?,  the  greater  part  or  all  of  which  are  wet  and  un- 
fit  for  cultivation,  and  is  not  a  grant  of  the  swamp  and  over- 
flowed'land  without  regard  to  legal  subdivisions.  In  ease 
the  sut)divi5ioTi  is  intersected  by  the  boundary  of  swamp  and 
overflowed  land,  the  question  whether  such  subdivision  vested 
in  the  state  is  solved  by  ascertaining  as  a  matter  of  fact 
whether  the  greater  part  of  said  subdivision  is  swamp  and 
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overflowed  land  or  dry  land.  It  thus  appears  that,  under  the 
operation  of  the  act,  dry  land  may  be  included,  and  swamp 
and  overflowed  may  be  excluded,  from  the  grant,  and  that 
where  the  land  lies  adjacent  to  the  margin  of  swamp-land, 
the  title  to  any  given  parcel  of  swamp-land  does  not  vest  in 
the  state,  unless  it  appears  that  it  forms  the  larger  part  of  a 
legal  subdivision."  (See  also  Keeran  v.  Allen,  33  Cal.  642; 
liogaboom  v.  Ehrhardt,  58  Cal.  233.) 

In  order  to  have  the  land  pass  to  the  state  under  the  act 
in  question,  it  must  appear  that  the  greater  portion  of  the 
smallest  subdivision — ^to  wit,  forty  acres — is  wet  and  unfit 
for  cultivation.  In  this  case  less  than  one  third  of  such  sub- 
division was  indicated  as  swamp-land,  and  none  of  it  was  in- 
dicated as  wet  and  unfit  for  cultivation.  And  the  court  finds 
that  Mathews,  to  whom  the  patent  was  granted  by  the  United 
Stat^,  settled  upon  forty  acres  in  question  in  1858,  only 
three  years  after  the  filing  of  the  plat  in  the  United  States 
land-ofiice,  and  cultivated  and  improved  said  land,  including 
the  tract  in  controversy,  up  to  the  time  the  patent  was  issued, 
and  thereafter  he  and  his  grantees  continued  to  cultivate  and 
improve  the  same.  The  land  in  question  was  not  returned 
as  swamp  and  overflowed,  or  wet  and  unfit  for  cultivation; 
and,  on  the  contrary,  as  a  fact  it  was  fit  for  cultivation  in  its 
natural  condition.  The  land,  therefore,  never  becimie  vested 
in  the  state,  and  was  subject  to  grant  by  the  UnitcdStates,and 
passed  by  patent  to  Mathews.  (Heath  v,  Wallace,  71  Cal. 
60;  138  U.  S.  680;  Cragin  v,  Powell,  128  U.  S.  691.) 

2.  By  an  act  of  this  state,  passed  March  10,  1874  (Stats. 
1873-74,  p.  327),  it  is  enacted:  "From  and  after  the  passage 
of  this  act,  no  claim  shall  be  made  by  the  state  for  any  land 
as  swamp  and  overflowed,  nor  shall  the  same  be  segregated 
by  authority  of  the  state,  for  which  pre-emption  or  homestead 
patents  have  been  issued  by  the  United  Stat^,  or  upon  which 
there  are  settlers,  occupying  the  land  in  good  faith,  who  have 
filed  their  pre-emption  or  homestead  declaratory  statements; 
nor  shall  the  register  of  the  state  land-office  receive  any  ap- 
plication for  swamp  and  overflowed  land,  unless  the  applica- 
tion be  accompanied  by  a  certificate  from  the  register  of  the 
United  States  land-office  for  the  district  in  which  the  land 
is  situated  that  there  is  no  pre-emption  or  homestead  filing 
upon  the  land  sought  to  be  purchased."  That  act  by  its 
terms,  went  into  effect  at  the  date  of  its  passage,  and  therefore 
was  a  law  prior  to  the  issuing  of  the  pretended  certificate  by 
ihe  register  of  the  state  land-office  to  Samuel  Simon,  under 
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whom  defendant  claims.  It  also  appears  that  the  land  in 
question  is  within  two  miles  of  and  adjoining  the  city  of 
Visalia;  that  Visalia  became  an  incorporated  town,  May  6, 
1864,  and  remained  such  until  February  27,  1874,  when  it 
was  incorporated  as  a  city.  By  the  provisions  of  an  act 
amending  the  act  for  the  management  and  sale  of  lands  be- 
longing to  the  state,  approved  April  4,  1870,  it  is  declared 
that  all  swamp  and  overflowed  lands  within  two  miles  of  any 
town  or  village  are  excluded  from  the  provisions  of  said  act. 
(Stats.  1869-70,  p.  875;  Pol.  Code,  sec.  3488.)  Therefore, 
under  the  findings  and  admitted  facts  in  this  case,  the  land 
in  question,  even  if  it  had  been  state  land,  was  not  subject 
to  grant  at  the  date  of  said  certificate  to  Simon,  but  w^as  ex- 
pressly excluded  therefrom  by  the  terms  of  the  act  just  cited. 
The  certificate,  therefore,  issued  by  the  register  of  the  state 
lancl-office  was  void  even  if  it  were  conceded — which  it  is 
not — that  the  land  at  the  time  belonged  to  the  state.  (Peo- 
ple V,  Stratton,  25  Cal.  242;  Klauber  v,  Higgins,  117  Cal. 
458;  Doolan  v.  Carr,  125  U.  S.  618.) 
Judgment  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[S.  F.  No.  1947.    Department  One.— August  24,  1901.] 

JOSEPH  C.  FREESE,  Appellant,  v.  HELEN  L.  FREESE, 

Respondent. 

New  Tbial — Statement  Pbepabed  Too  Late — ^Void  Extension  of 
Time — Appeal  fboh  Obdeb. — An  extension  of  time,  by  the  judge, 
in  which  to  prepare  a  statement  on  motion  for  a  new  trial,  though 
within  the  limit  of  thirty  days,  is  void,  if  the  time  previously  al- 
lowed to  the  moving  party  had  fully  elapsed  while  the  mover  was  in 
default.  The  judge  has  no  authority  thereafter  to  settle  the  state- 
ment; and  if  settled,  it  cannot  be  considered  upon  appeal  from  the 
order  denying  the  new  trial. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  J.  C. 
B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  D.  Sullivan,  for  Appellant. 

Davis  Louderback,  for  Respondent. 

HARRISON,  J. — ^Appeal  from  an  order  denying  a  new 
trial. 

It  is  contended  by  the  respondent  that  the  order  must  be 
aflSrmed,  for  the  reason  that  the  appellant  did  not  present  th4 
statement  to  the  defendant's  attorney  within  the  time  allowed 
therefor,  and  that,  as  the  judge  was  not  authorized  to 
settle  the  same,  there  is  no  record  upon  which  the  order  ap- 
pealed from  can  be  considered. 

The  notice  of  intention  to  move  for  a  new  trial  was  filed 
and  served  May  5,  1898,  May  19th,  the  appellant  obtained 
fit)m  the  judge  an  order  giving  him  ten  days  from  that  date 
within  which  to  prepare  and  serve  the  statement.  A  similar 
order  was  made  May  31st,  and  another  on  June  11th,  in  each 
of  which  ten  days  from  their  respective  dates  was  allowed  for 
the  preparation  of  the  statement.  The  proposed  statement 
was  not  served  upon  the  defendant's  attorney  until  June 
20th,  and  at  the  time  of  serving  the  same  the  attorney  made 
the  objection  that  it  had  not  been  served  in  time,  and  he  also 
made  the  same  objection  when  it  was  presented  to  the  judge 
for  settlement.  Notwithstanding  this  objection,  it  was  set- 
tled and  allowed  by  the  judge. 

Under  the  provision  of  section  1054  of  the  Code  of  Civil 
Procedure,  the  judge  is  authorized  to  extend  the  time  for 
preparing  a  statement  on  motion  for  a  new  trial  beyond  the 
time  allowed  by  the  code,  "but  such  extension  shall  not  ex- 
ceed thirty  days  without  the  consent  of  the  adverse  party." 
Any  extension  for  a  greater  period  than  thirty  days  gives  no 
right  to  the  moving  party.  (Bunnel  v.  Stockton,  83  Cal. 
319;  Wheeler  v,  Karnes,  125  Cal.  51 ;  Cameron  v.  Areata  etc. 
R.  R.  Co.,  129  Cal.  279.)  It  is  also  essential  that  any  order  ex- 
tending the  time  shall  be  made  before  the  party  seeking  such 
extension  is  in  default.  If  he  permits  the  time  within  which 
he  may  act  to  elapse  without  acting,  any  subsequent  order 
giving  him  time  to  act  will  not  avail  to  revive  his  right  to  do 
the  act.     {Clark  v.  Crane,  57  Cal.  629.) 

Under  tiie  order  of  May  19th,  the  time  given  for  serving 
the  statement  expired  May  30th, — May  29th  being  Sunday. 
The  order  of  May  31st  was  therefore  not  made  until  after  the 
CXXXIV.  CAL.-4 
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plaintiflP  was  in  defaulfr,  and  it  consequently  conferred  no 
right  to  serve  the  statement.  For  the  saifje  reason  no  right 
was  acquired  by  the  order  of  June  lltli.  The  plaintiff's 
right  to  serve  the  statement,  as  given  by  the  code  and  the 
stipulation  of  the  defendant,  expired  May  19th,  ^nod  it  was 
net  served  until  July  20th, — more  than  thirty  days  af^er  that 
date.  The  time  within  which  the  service  could  be  made  luui 
therefore  expired,  and  the  judge  was  witliout  uttthorky  to 
settle  the  stotement.  It  follows,  therefore,  that  it  cannot  be 
considered  upon  this  appeal. 
The  order  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


IS.  F.  Ko.  2435.    Department  One.— August  24,  1901.1 

ANNIE  R.  KAVANAGH,  Respondent,  v.  BOARD  OF 
POLICE  PENSION  FUND  COMMISSIONERS,  Ap- 
pellant. 

Police  Depabtment— Membebship  of  Rettbed  Officeb. — ^A  police- 
officer  of  San  Francisco,  retired  from  active  service  on  account  o! 
«ge,  wbo  has  not  resigned  or  been  dismissed  from  the  department, 
rtill  remains  a  member  of  tke  department. 

to. — Police  Pension  Fumy— Widow  of  Retibed  Offic«»— Vested 
BiOHTS — CiTT  Chabisb. — ^liie  widow  of  a  polace-ofiker  of  San 
Francisoo,  who  bad  been  placed  upon  the  retired  list,  and  pensioned 
under  the  act  of  1889  creating  the  police  pension  fund,  and  who 
died  from  natural  causes,  prior  to  the  adoption  of  i^e  city  charter, 
haa  vested  rights  in  the  pension  fund,  which  -cannot  be  affected  by 
tbe  subsequent  adoption  of  the  city  oharter  revising  the  law  govern- 
ing police  pensions  in  San  Francisoo. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tbe 
C^ty  and  County  of  San  Francisco.  J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Franklin  K.  Lane,  City  Attorney,  and  William  1.  Bro- 
becky  Assistant  City  Attorney,  foi*  Appellant. 

Joseph  J.  Dunne,  and  Edgar  D.  Peixotto,  for  Respcmdent. 
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HAYNES,  C — Appeal  from  a  judgment  awarding  the 
plaintiff  a  peremptory  writ  of  mandate  requiring  the  defend- 
ant to  pay  her  the  sum  of  one  thousand  dollars  from  a  fund 
created  by  an  act  passed  in  1889,  entitled  "An  act  to  create  a 
police  relief,  health,  and  life  insurance  and  pension  fund." 
(Stats.  1889,  p.  56.)  The  appeal  is  from  the  judgment  ren- 
dered for  the  plaintiff  upon  the  failure  of  defendant  to  an- 
swer after  its  demurrer  to  the  third  amended  complaint  was 
overruled. 

Plaintiff  is  the.  widow  of  J.  H.  Kavanagh,  deceased.  Said 
Kavanagjh  was  appointed  and  sworn  as  a  member  of  the  po- 
lice department  of  the  city  and  county  of  San  Francisco  on 
October  23,  1863,  and  served  from  that  time  until  January 
3,  1893,  as  an  active  member  of  said  police  force.  At  the 
date  last  named,  said  Kavanagh,  having  served  for  more  than 
twenty  years  as  an  active  patrol  police-officer,  and  having  at- 
tained the  age  of  sixty-two  years,  was  by  the  board  of  police 
commissioners  placed  upon  the  retired  list  of  the  police  de- 
partment, and  pensioned  pursuant  to  the  provisions  of  soction 
3  ef  said  act  of  1889.  Said  Kavanagh  never  resigned,  nor 
was  he  ever  dismissed  from  said  department.  He  died  from 
natural  causes,  on  August  28,  1897.  There  is  sufficient 
money  in  said  fund  applicable  to  the  payment  of  plaintiff's 
demand,  if  she  is  entitled  thereto.  The  foregoing  facts  are 
condensed  from  the  complaint.  The  demurrer  is  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Plaintiff's  claim  is  based  upon  section  7  of  said  act,  as 
amended  in  1891  (Stats.  1891,  p.  287),  which  reads  as  fol- 
lows: ^^ Whenever  any  member  of  the  police  department  of 
such  county,  city  and  county,  city,  or  town  shall,  after  ten 
years  of  service,  die  from  natural  causes,  then  his  widow  or 
children,  or  if  there  be  no  widow  or  children,  then  his  mother 
or  unmarried  sisters,  shall  be  entitled  to  one  thousand  dollars 
from  such  fund." 

Appellant  contends  that  Kavanagh  was  not  a  member  of 
the  police  department  at  the  time  of  his  death,  and  that  there- 
iofe  his  widow  is  not  entitled  to  any  insurance  under  the  pro- 
visions of  said  act,  and  in  support  of  this  contention  cites  sec- 
tion 3  of  said  act,  which  provides  that  when  "a  member''  of 
the  department  has  served  twenty  years  or  more,  "said  board 
shall  be  empowered  to  order  and  direct  that  such  person 

Digitized  by  V^jQOQ  IC 


52    Kavanagh  v.  Board  of  Police  P.  F.  Comm'rs.  [134  Cal. 

shall,  after  becoming  sixty  years  of  age,  and  his  service  in 
such  police  department  shall  have  ceased,  be  paid  from  such 
fund  a  yearly  pension,"  etc.  The  argument  of  counsel  is 
based  upon  the  words  above  italicized,  which,  it  is  contended, 
show  that  Kavanagh  was  not  a  "member"  of  the  police  de- 
partment. But  the  statute  itself  shows  that  the  "services" 
of  a  member  may  cease  without  terminating  his  membership. 
In  section  4,  the  statute  speaks  of  persons  "retired  from  ac- 
tive service,"  and  "restored  to  active  service,"  and  section  8 
requires  all  members  of  the  police  force  who  may  be  retired 
under  the  provisions  of  the  act  to  report  to  the  chief  of  police 
at  stated  times,  and  section  13  provides,  among  other  things, 
that  "no  person  who  has  resigned  or  been  dismissed  froni  said 
police  department  shall  be  entitled  to  any  relief  from  said 
fund";  and  as  members  of  the  police  department  have  no 
terms  of  office,  it  would  appear  that  membership  could  only 
be  terminated  by  death,  resignation,  or  dismissal,  while  "re- 
tirement" only  affects  services  and  compensation,  the  re- 
tired member  being  still  required  to  perform  such  duty  as 
may  be  required  by  the  chief  of  police,  "in  cases  of  great 
public  emergency."     (Sec.  8.) 

Appellant  further  contends  that  the  right  of  the  petitioner 
"is  further  clouded  by  the  fact"  that  the  new  charter,  which 
went  into  effect  January  8,  1900,  contains  provisions  revis- 
ing the  law  governing  police  pensions  in  the  city  and  county 
of  San  Francisco.  (Citing  Charter,  c.  10,  art.  8.)  This 
article  of  the  charter,  it  is  said,  contains,  in  itself,  a  com- 
plete revision  of  the  police  pension  system  of  San  Francisco ; 
that  the  statute  and  charter  provisions  are  not  capable  of  har- 
monious operation ;  that  it  is  competent  for  the  legislature  to 
repeal  or  modify  the  statute  controlling  such  funds  (citing 
Pennie  v.  Reis,  80  Cal.  266) ;  and  that  the  charter  super- 
sedes all  laws  inconsistent  therewith.  (Citing  Const.,  art. 
XI,  sec.  8.) 

Kavanagh  died,  however,  before  the  charter  was  approved 
or  took  effect.  At  the  time  of  his  death,  the  statute  under 
which  the  plaintiff  asserts  her  claim  was  in  full  force,'and  this 
proceeding  was  commenced  and  the  alternative  writ  of  man- 
date was  issued  September  16,  1899,  before  the  provisions 
of  the  city  charter  relied  upon  by  appellant  could  have  any 
force  or  effect.  Respondent's  right  therefore  became  vested 
while  the  statute  under  which  she  claims  w^as  in  full  force. 
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and  it  was  not  competent  for  the  legislature,  or  any  other 
authority,  to  deprive  her  of  that  vested  right.  (Pennie  v. 
Reis,  132  U.  S.  471.) 

The  judgment  appealed  from  should  he  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[Sac.  No.  817.    Department  Two. — August  24,  1901.] 

J.  A.  VAN  HARLINGEN,  Appellant,  v.  J.  B.  DOYLE, 
Auditor  of  Tuolumne  County,  Ecspondcnt. 

CJouwTT  Government  Act — Invalid  Limitation  of  Supplies  and  Print- 
INO — CJonstittjtional  Law. — That  portion  of  section  25  of  subdi- 
▼ision  21  of  the  County  Government  Act  which  provides  that  "no 
supplies,  printing,  stationery,  or  books  shall  be  procured  of  any  per- 
son or  firm  whose  paper  has  not  been  established  or  whose  place  of 
business  has  not  been  established  in  the  county  for  one  year  or 
more  prior  to  the  time  of  fixing  said  prices/'  is  unconstitutional 
and  void.  It  violates  section  11  of  article  I  of  the  constitution,  re- 
quiring that  "all  laws  of  a  general  nature  shall  have  a  uniform 
operation,"  and  section  21  of  the  same  article,  which  forbids  that 
''any  citizen  or  class  of  citizens  be  granted  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  be  granted  to  all  citizens." 

Id. — ^"Unitobm  Operation"  of  Law — Classification — Duration  of 
Business  not  a  Proper  Basis. — In  order  that  a  general  law  may 
have  a  uniform  operation,  it  must  be  based  upon  a  classification 
^faich  is  not  arbitrary,  but  founded  upon  some  natural  or  intrinsic 
or  constitutional  distinction.  All  merchants  and  publishers  of  news- 
papers stand  in  the  same  relation  to  supplies  and  advertising  for 
the  county;  and  they  cannot  be  arbitrarily  classified  by  the  period 
of  time  during  which  they  have  engaged  in  business  in  the  county. 

Id. — ^Printing  for  County  Officers — Separation  of  Valid  FROii  In- 
YAUD  Provisions — ^Repeal  of  Code  Section. — ^The  provisions  of 
section  26  of  subdivision  21  of  the  County  Government  Act  relating 
to  supplies  furnished  and  printing  and  advertising  done  for  county 
officers  by  a  person  or  newspaper,  to  be  designated  by  tlicMii,  at  prici^s 
fixed  for  the  cornty  printing,  are  valid,  and  separable  from  the  in- 
valid provisions  of  that  section,  and  being  inconsistent  with  sectiun 
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3766  of  the  Political  Code,  and  later  in  date,  have  worked  a  reyeal 
of  that  section. 
Id. — ^Pbiatino  Deunquent  Tax  List — Patmekt  by  Sufebvibors — 
Injunction  against  Auditob. — ^When  the  delinquent  tax  Ikt  was 
published  by  the  tax-collector  in  the  only  newspaper  that  was  will- 
ing to  publish  it  at  the  prices  fixed  by  the  supervisors  for  county 
advertising,  and  the  county  had  aUowed  the  claim  therefor  u]^n- 
the  certificate  of  the  tax-collector,  an  injunction  will  not  lie  to  re- 
strain the  county  auditor  from  drawing  the  warrant  for  the  allowed 
claim  on  the  ground  that  such  newspaper  had  not  been  published 
in  the  county  for  one  year  prior  to  the  advertising. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuo- 
lumne County.     G.  W.  Nieol,  Judge. 

The  facts  are  stated  in  the  opmion. 

J.  B.  Curtin,  for  Appellant. 

F.  W.  Street,  and  F.  P.  Otis,  for  Respondent. 

CHIPMAN,  C. — Action  to  restrain  defendant,  as  auditor 
of  Tuolumne  County,  from  drawing  a  warrant  to  pay  the 
claim  of  one  Richardson  for  printing  the  delinquent  tax 
list  for  the  year  1898  in  a  newspaper  called  the  Mother  Lode. 
The  court  found  that  Richatrdson  was  the  proprietor  of  the 
paper  on  May  27,  1899,  and  that  the  tax-collector  of  the 
county  on  that  day  caused  the  delinquent  tax  list  for  the  year 
1898  to  be  published  in  said  paper  for  the  period  required  by 
law;  the  list  was  duly  published,  and  the  bill  for  the  work 
was  allowed  and  ordered  paid  by  the  supervisors;  the  said 
newspaper  was  first  printed  in  said  county  on  January  20, 
1897,  and  continued  to  be  printed  until  Sepiember  24,  1898, 
when  the  printing  was  suspended,  and  was  resumed 
on  the  twenty-seventh  day  of  May,  1899,  since  wfaiefa  latter 
date,  inclusive,  the  paper  has  been  published;  on  May  3, 
1899,  the  supervisors  fixed  the  rate  erf  printing  and  advertis- 
ing in  said  county,  in  accordance  with  subdivision  21  of  sec- 
tion 25  of  the  County  Government  Act,  approved  April  1, 
1897  (Stats.  1897,  p.  452,  at  p.  464)  ;  the  tax-collector  offered 
said  delinquent  tax  list  to  all  the  newspapers  printed,  pub- 
lished, and  established  for  one  year  prior  to  the  third  day  of 
May,  1899,  in  said  county,  and  each  and  all  the  proprietors 
of  said  newspapers  refused  to  publish  said  li^t  at  the  price 
fixed  by  said  supervisors;  thereupon  said  tax-collector  caused 
the  list  to  be  published  in  said  Mother  Lode,  at  the  rates 
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fixed  by  the  said  supervisors.     Judgment  was  gjiven  for  de- 
feudant^  from  which  this  appeal  is  prosecuted. 

Appellant  contends  that  the  printing  of  the  delinquent 
tax  list  by  the  Mother  Lode  newspaper  was  in  violation  of  sec- 
tion 3766  of  the  Political  Code,  which,  as  amended  in  1895, 
provides  that  ''the  publication  must  be  made  once  a  week 
in  some  new^aper,  or  in  a  supplement  thereof,  published 
in  the  county,  and  the  board  of  supervisors  must  contract 
for  such  publication  with  the  lowest  bidder,  and  after  ten 
days'  public  notice  that  such  will  be  let.  The  bidding  must 
be  by  sealed  proposals."  Subdivision  21  of  section  25  of 
the  County  Government  Act  requires  the  board  of  super- 
visors of  the  several  counties  to  advertise  for  sealed  bids  for 
furnishing  the  county  with  stationery  and  various 
other  supplies.  Then  follows  this  provision:  "The  board 
shall  annually  fix  the  price  at  which  the  county  shall  be 
supplied  with  job-printing  and  blank-books,  from  a  sched- 
ule prepared  by  the  clerk  of  the  board,  showing  all  blanks 
and  blank-books  used  in  the  several  offices  and  departments, 
and  also  the  price  of  all  county  advertising;  and  each  county 
oflHcer  shall  procure  such  blank-books,  job-printing,  and  ad* 
vertising  required  for  the  proper  discharge  of  his  official 
duties,  such  printing  and  advertising  to  be  done  by  soeb 
person  or  newspaper  as  such  officer  may  designate,  ait  a 
price  no  greater  than  is  so  fixed,  and  certify  the  biH  therefor 

to  the  board  of  supervisors No  Bupplies,  printinff,  skh 

tionery,  or  books  shall  be  procured  of  any  person  or  fir'm 
whose  paper  has  not  been  established,  or  whose  ptace  of  busi- 
ness has  not  been  established,  in  the  county  for  one  year  or 
more  prior  to  the  time  of  fixing  said  prices,"  Section  11  oi 
article  I  of  the  constitution  provides  that  "all  la\^-s  of  a  geiH 
eral  nature  shall  have  a  uniform  operation."  Section  21  of 
the  same  article  reads  as  follows :  "No  special  ]MriviIeges  or 
immunities  shall  ever  be  granted  which  may  not  be  altered, 
revoked,  or  repealed  by  the  legislature;  nor  shall  any  citizen, 
or  class  of  citizens,  be  granted  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  be  granted  to  all  citizens,"^ 

The  trial  court  held  that  the  part  of  section  25  of  the 
County  Government  Act  stated  in  italics  is  unconstitutional. 
The  advertising  was  let  under  the  other  provisions  of  the  act, 
which,  being  inconsistent  with  the  section  of  the  Political 
Code  referred  to,  and  later  in  date,  worked  its  repeal.  It 
was  within  the  power  of  the  legislature  to  require  the  m- 
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pervisors  to  annually  fix  the  price  of  certain  county  supplies 
and  all  county  advertising,  and  to  allow  each  officer  requiring 
any  advertising  or  such  supplies  to  procure  the  same  at  the 
prices  so  fixed,  and  certify  the  bill  to  the  board.  These  pro- 
visions of  the  law  are  clearly  separable  from  the  part  claimed 
to  be  unconstitutional^  and  may  stand,  although  that  part  be 
set  aside.  After  failing  to  procure  the  advertising  by  any  of 
the  older  established  newspapers,  the  supervisors  let  the 
printing  to  the  Mother  Lode  newspaper,  in  disregard  of  the 
requirement  above  referred  to.  We  are  to  determine  whether 
the  bill  for  this  work  is  illegal.  An  act  of  the  legislature  is 
not  to  be  set  aside  upon  any  doubtful  or  uncertain  con- 
struction to  be  given  the  constitution.  But  where  its  in- 
fraction is  clear  and  unmistakable,  the  duty  of  the  court  is 
plain,  and  should  be  fearlessly  performed.  That  the  part 
of  the  act  now  drawn  in  question  is  violative  of  the  organic 
law  of  the  state,  we  think  can  admit  of  no  doubt.  It  declares 
that  county  officers  shall  not  supply  the  county  requirements 
except  through  persons  who  have  had  established  places  of 
business  in  the  county  for  a  fixed  period  of  time.  No  reason 
can  be  suggested  why  this  period  of  time  was  not  made 
longer  or  shorter,  and  the  power  which  could  fix  it  at  one  year 
could  name  any  other  period  not  absurdly  or  unreasonably 
long  or  short.  The  act  manifestly  was  intended  to  limit  all 
job-printing  and  advertising,  and  purchases  of  blank-books, 
to  persons  who  had  established  places  of  business  in  the 
county,  to  the  exclusion  of  all  others.  Not  only  must  the  pur- 
chases be  made  from  and  the  advertising  be  done  by  persons 
having  established  places  of  business  in  the  county,  but 
such  places  of  business  must  have  been  established  for  one 
year  prior  to  the  time  when  the  prices  are  fixed  by  the  super- 
visors. The  unfortunate  merchant  or  newspaper  proprietor 
who  engages  in  business  in  the  county  the  day  after  the  su- 
pervisors fix  the  prices  to  be  paid  for  supplies  or  for  printing 
is  precluded  for  one  year  from  competing  for  the  county's 
patronage.  He  must  contribute  to  the  county's  support 
by  paying  taxes,  and  he  must  perform  whatever  duties'  the 
law  devolves  upon  him  as  a  citizen  of  the  county,  but  he 
may  not  share  in  the  privilege  of  dealing  with  the  county  of- 
ficers in  respect  of  county  supplies  and  printing,— a  privilege 
which  the  law  accords  to  the  more  fortunate  merchant  or 
printer  who  happened  to  have  started  in  the  business  one  day 
sooner  than  he.    We  think  the  constitution  was  intended  to 
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prohibit  all  such  discriminatory  legislation.  If  the  legisla- 
ture may  restrict  county  officers  in  their  purchases  for  the 
county  to  a  class  of  dealers  who  have  had  an  established  busi- 
ness in  the  county  for  one  year,  it  may  restrict  them  to  still 
other  classes  which  the  legislature  may  create.  Such  laws 
cannot  be  regarded  as  general  laws,  for  the  reason  that  they 
are  not  uniform  in  their  operation. 

Appellant  contends  that  a  newspaper  which  has  not  been 
established  and  published  for  one  year  does  not  stand  upon 
the  "same  terms"  in  relation  to  the  law  as  does  the  news- 
paper which  has  been  published  for  one  year;  that  the  term 
"all  citizens"  does  not  necessarily  include  all  persons,  but 
only  all  citizens,  who  stand  in  the  same  relation  to  the  law. 
As  illustrative  of  the  principle  relied  on,  we  are  cited  to 
Smith  V.  Judge  of  Twelfth  District,  17  Cal.  556 ;  In  re  Madera 
Irrigation  District,  92  Cal.  309;  Hellman  v.  Shoulters,  114 
Cal.  136;  Fontain  v.  Smith,  114  Cal.  497.  In  speaking  of 
laws  of  general  nature  which  must  have  a  uniform  operation, 
the  court  said,  in  Hellman  v.  Shoulters,  114  Cal.  136 :  "It  has 
been  uniformly  held  that  a  law  is  general  which  applies  to 
all  of  a  class, — the  classification  being  a  proper  one, — and 
that  the  requirements  of  uniformity  is  satisfied  if  it  applies  to 
all  of  the  class  alike."  (Citing  Smith  v.  Judge  of  Twelfth 
District,  17  Cal.  556.)  But  whether  the  classification  in  the 
present  case  is  a  proper  one,  is  the  very  point  involved.  We 
do  not  think  the  legislature  can  arbitrarily  create  the  class, 
and  when  thus  created,  that  the  courts  are  in  all  such  cases 
.  bound  to  accept  such  classification  as  a  proper  one. 

It  was  said  in  Abeel  v.  Clark,  84  Cal.  226,  "that  an  act, 
to  be  general  in  its  scope,  need  not  include  all  classes  of  in- 
dividuals in  the  state;  it  answers  the  constitutional  require- 
ments if  it  relates  to  and  operates  uniformly  upon  the  whole 
of  any  single  class."  But  this  statement  was  commented 
upon  in  Pasadena  v.  Stimson,  91  Cal.  238,  as  erroneously 
supposed  to  support  the  proposition  "that  a  law  is  not  special 
if  it  applies  equally  to  all  members  pf  any  single  class  de- 
fined by  the  legislature,  no  matter  how  arbitrary  and  sense- 
less the  classification  may  be."  And  it  was  said,  that  "al- 
though a  law  is  general  and  constitutional  when  it  applies 
equally  to  all  persons  embraced  in  a  class  founded  upon 
some  natural  or  intrinsic  or  constitutional  distinction,  it  is 
not  general  or  constitutional  if  it  confers  particular  privileges 
or  imposes  peculiar  disabilities  or  burdensome  conditions,  in 
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the  exercise  of  a  common  right,  upon  a  class  of  persons  ar- 
bitrarily selected  from  the  general  body  of  those  who  stand 
in  precisely  the  same  relation  to  the  subject  of  the  law." 
All  merchants  and  publishers  of  newspapers  in  a  county 
stand  in  precisely  the  same  relation  to  the  subject  of  the  law 
in  furnishing  supplies  and  doing  the  advertising  for  the 
county.  But  the  act  confers  particular  privileges  upon  certain 
merchants  and  publishers,  and  imposes  peculiar  disabilities 
and  burdensome  conditions  on  other  merchants  and  publish- 
ers, all  of  whom  stand  in  the  same  relation  to  the  law.  It  was 
not  within  the  power  of  the  legislature  to  evade  the  operation 
of  the  constitutional  provisions  by  creating  an  arbitrary  and 
unnatural  distinction  between  persons  thus  related  to  the 
law.  If  it  were  possible  to  classify  merchants  and  pub- 
lishers of  newspapers  in  any  case  so  as  to  apply  one  law  to 
one  class  and  another  law  to  another  class,  it  is  certain  that 
they  cannot  be  classified  upon  any  such  line  of  demarcation 
as  is  attempted  in  this  act.  Fontain  v.  Smith,  114  Cal.  497, 
cited  by  appellant,  involved  the  constitutionality  of  section 
2853  of  the  Political  Code,  prohibiting  the  supervisors  from 
authorizing  the  establishment  of  a  toll-bridge  or  ferry  within 
one  mile  above  or  below  a  regularly  established  ferry  or  toll- 
bridge.  It  was  held  that  the  section  grants  no  privileges  or 
immunities  which,  "upon  the  same  terms,  shall  not  be 
granted  to  all  citizens."  The  court  said:  "The  theory  upon 
which  such  rights  are  granted  is,  to  promote  the  public  good 
and  convenience,  the  advancement  of  commerce,  and  the 
more  ready  intercourse  of  the  people;  and  a  reasonable  pro- 
tection of  those  who  hazard  their  private  means  in  thus 
ministering  to  the  public  need  is  in  the  interest  and  direction 
of  good  government,  by  encouraging  enterprise."  No  such 
theory  or  reason  can  be  said  to  support  the  legislation  in 
question.  On  the  contrary,  the  law  operates  to  pervent  com- 
petition, where  the  highest  interests  of  the  people  require  free 
and  untrammeled  business  intercourse.  It  would  puzzle  the 
mind  to  suggest  any  natural,  intrinsic,  or  constitutional  dis- 
tinction with  which  a*  newspaper  that  has  been  established 
thirteen  months  is  clothed  or  may  be  clothed,  that  a  news- 
paper established  eleven  months  may  not  possess.  We  can 
perceive  no  possible  public  good  to  come  from  the  distinction 
made  by  the  law  before  us,  while  it  is  easy  to  suggest  much 
harm  that  it  may  do.  All  the  older  established  newspapers 
in  the  county  refused  to  do  the  work  at  the  prices  fixed  by 
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the  board,  which  we  must  assume  were  fair  and  reasonable. 
It  is  now  insisted  that  the  county  has  no  right,  uuder  the 
law,  to  have  the  printing  done,  because  the  newspaper  desig- 
nated does  not  stand  upon  the  same  terms  in  relation  to  the 
law  as  the  other  newspapers.  But  the  only  reason  why  it  does 
not  stand  upon  the  same  term  results  from  no  natural,  in- 
trinsic, or  constitutional  distinction,  but  from  an  )Eurbitrary 
and  unreasonable  distinction  created  by  the  law  itself.  It  is 
one  of  the  highest  privileges  of  the  citizen  that  he  may  en- 
gage in  legitimate  business  upon  equal  terms — "the  same 
terms" — granted  to  all  citizens.  He  may  buy  and  sell  from 
whom  and  to  whom  he  pleases.  The  law  may  require  him 
to  pay  a  license  for  the  privilege,  and  it  may  regulate  his 
business  if  the  safety  of  the  community  requires  its  regula- 
tion. But  the  law  cannot  say  that  he  mi^t  have  conducted 
an  established  business  for  a  given  period  of  time  before  he 
can  sell  to  a  county  officer,  while  he  may  sell  without  restrict 
tion  to  all  other  persons.  As  well  might  the  legislature  say 
that  the  county  shall  not  employ  any  citizen  of  the  county  to 
work  on  the  public  road  unless  he  has  resided  witliin  the 
county  one  or  more  years.  (See  Cooley's  Constitutional 
Limitations,  4th  ed.,  ♦393.) 

The  county  of  Lassen  undertook  by  ordinance  to  require 
owners  of  sheep  to  pay  a  license  on  sheep  grazed  in  that 
county,  on  which  the  county  and  state  taxes  were  paid  in 
another  county,  but  exempting  from  the  license  the  owner 
who  paid  taxes  on  his  sheep  in  Lassen  County.  This  court 
held  the  ordinance  to  be  in  violation  of  section  21  of  article 
I  of  the  constitution.  {County  of  Lassen  v.  Cone,  72  Cal. 
387.)  There  was  no  question  but  that  the  county  couM  pass 
a  license  ordinance  applicable  alike  to  all  owners  of  sheep, 
and  such  an  ordinance  was  upheld  in  Ex  parte  Mirande,  73 
Cal.  365;  County  of  El  Dorado  v,  Mciss,  100  Cal.  268.  But 
the  Lassen  County  ordinance  granted  a  privilege  to  the  resi- 
dent owner  of  sheep  which  it  denied  to  the  non-resident 
owner;  it  allow^ed  the  resident  owner  the  privilege  of  grazing 
sheep  in  Lassen  County,  free  from  any  license  tax,  while  im- 
posing such  tax  on  the  non-resident  owner;  and  it  was  thus 
held  to  have  violated  the  constitution.  Nor  does  the  fact 
that,  in  the  present  case,  the  restriction  was  limited  to  deal- 
ings with  the  county  officers  relieve  the  act  from  its  discrim- 
inating character.    That  plaintiff  was  permitted  to  publish 
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advertisements  for  all  persons  save  only  the  county  officers 
but  emphasizes  the  obnoxious  feature  of  the  law. 
The  judgment  should  be  affirmed. 

Smith,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.     McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Sac  No.  704.    Department  Two.— August  24,  1901.] 

GEORGE  F.  TODHUNTER  et  al.,  Respondents,  v.  J.  P. 
KLEMMER  et  al.,  Appellants. 

AonoN  upow  Stay  Bond — Distribution  op  Estate  of  Deceased 
Obligee — Collateral  Attack. — ^In  an  action  upon  a  stay  bond, 
given  upon  api>eal  in  an  ejectment  suit  to  several  obligees,  one  of 
whom  had  died,  the  distribution  of  the  estate  of  the  deceased 
obligee  to  plaintiffs  cannot  be  collaterally  attacked  by  the  obligors, 
made  defendants  in  the  action. 

Id. — Former  Action  Pending — ^Dismissal. — ^A  plea  of  a  former  action 
pending  for  the  same  cause  is  not  available,  where  the  former  action 
was  regularly  dismissed  before  the  commencement  of  the  second 
action. 

Id. — ^Proop  of  Non-payment  of  Bond — Admission  of  Pleading. — The 
non-payment  of  the  bond  sued  upon  need  not  be  proved,  where  it  is 
alleged  in  the  complaint  and  not  denied  in  the  answer. 

Id. — Evidence  Inadmissible  under  Pleadings — Occupation  of  Land 
BY  Defendant  in  Ejectment — Eeceiver. — Where  the  pleadings  in 
the  action  upon  the  bond  admitted  the  alleged  occupation  of  the 
land  by  the  defendant  in  the  ejectment  suit,  and  tlie  alleged  value 
thereof,  evidence  offered  by  the  defendants  to  show  the  appoint- 
ment of  a  receiver,  and  his  possession  of  the  land,  is  inadmissible 
tmder  the  pleadings. 

Id. — ^Refusal  of  Amendment  at  Trial — Discretion — Absence  of 
Writing  and  Verification. — The  refusal  of  leave  to  the  defendant 
to  make  a  proposed  amendment  at  the  trial  was  wuthin  the  dis- 
cretion of  the  court;  and  that  discretion  was  properly  exercised, 
where  the  proposed  amendment  was  objected  to,  not  only  as  being 
too  late,  but  also  as  not  being  in  writing  and  without  verification 
of  the  facts. 
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Id. — JuDGMEiTT  m  Ejectment — Prior  Death  of  Co-plaintiff — Juris- 
diction— Judgment  and  Bond  upon  Appeal  not  Void. — ^The  fact 
that  one  of  the  co-plaintiffa  in  the  ejectment  suit  died  prior  to  the 
judgment  rendered  therein  did  not  deprive  the  court  of  jurisdiction, 
nor  render  the  judgment  absolutely  void;  nor  did  it  vitiate  a  bond 
given  upon  appeal  in  his  favor  as  one  of  the  co-plaintiffs.  His 
name  as  obligee  represented  his  executors  or  distributees  as  the 
real  parties  in  interest.  The  undertaking  necessarily  followed  the 
judgment,  and  was  valid,  both  as  against  the  obligors,  and  in  favor 
of  the  executors  or  distributed  of  the  deceased  obligor  named  there- 
in. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County  and  from  an  order  denying  a  new  trial.  Oval  Pir- 
key,  Judge. 

The  record  shows  that,  pending  the  action  of  ejectment  in 
which  the  stay  bond  in  suit  was  given,  one  of  the  plaintiffs, 
William  P.  Todhunter,  died,  August  13,  1898,  before  the 
action  was  tried,  and  that  the  judgment  was  nominally  in  his 
favor  as  one  of  the  plaintiflfs.  Further  facts  are  stated  in  the 
opinion. 

Geis  &  Alberry,  for  Appellants. 

Frank  Freeman,  and  Charles  L.  Donohoe,  for  Respond- 
ents. 

SMITH,  C. — ^This  is  an  appeal  from  a  judgment  for  the 
plaintiffs  and  from  an  order  denying  the  defendants'  motion 
for  a  new  trial.  The  suit  was  brought  on  an  undertaking  of 
the  defendants,  given  on  appeal  in  an  action  of  ejectment  in 
which  the  plaintiflfs  and  one  William  P.  Todhunter  were 
plaintiflfs  and  one  Armstrong  defendant,  which  was  aflfirmed 
on  appeal.  But  at  the  date  of  the  judgment,  September  21, 
1896,  the  last-named  plaintiflf  had  been  dead  for  over  a  month 
and  his  executors  were  not  appointed  until  seven  days  after- 
wards. The  undertaking  was  to  "the  plaintiflfs"  in  the  eject- 
ment suit  {eo  nomine)  y  and  was  for  double  the  amount  of 
costs  ($29.25),  and  for  the  value  of  the  use  and  occupation 
of  the  land  in  question,  not  exceeding  $750.  It  is  alleged 
in  the  complaint,  and  not  denied,  that  the  value  of  the  use 
and  occupation  of  the  land  while  occupied  by  the  defendant 
was  fifteen  hundred  dollars ;  and,  also,  it  is  alleged  that  by  a 
decree  of  distribution  duly  made  and  entered  by  the  superior 
court  of  the  county  of  Yolo,  April  19, 1897  (prior  to  the  be- 
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ginning  of  this  suit),  in  the  matter  of  the  estate  of  said  de- 
ceased Todhunter,  the  whole  of  the  estate  of  deceased,  in- 
cluding his  interest  in  the  undertaking  in  question,  was  dis- 
tributed to  tlie  plaintiffs.  The  case  was  tried  before  a  jury, 
which,  under  instructions  to  that  effect  from  the  court,  re- 
turned a  verdict  for  the  plaintiffs  for  the  sura  of  ^779.25. 
Numerous  points  are  made  by  the  appellants'  counsel,  but 
they  may  be  reduced,  in  effect,  to  the  following,  viz.:  1. 
That  the  judgment  in  the  ejectment  suit,  and  consequently 
the  undertaking,  were  void;  2.  That  the  decree  of  distribu- 
tion in  the  matter  of  the  estate  of  William  P.  Todhunter  was 
void,  and  ineffectual  to  vest  in  the  plaintiffs  the  interest  of 
deceased  in  the  undertaking;  3.  That  there  was  another  ac- 
tion pending;  4.  That  the  plaintiffs  failed  to  prove  that  the 
amount  due  had  not  been  paid ;  and  5.  That  the  court  erred 
in  rejecting  evidence  offered  by  defendants,  and  in  refus- 
ing to  permit  the  defendants  to  amend  their  answer. 

The  last  four  of  these  objections  will  not  require  an  extend- 
ed consideration.  The  decree  of  distribution  referred  to  was 
entirely  regular,  and  were  it  otherwise,  could  not  be  coUatr 
erally  attacked  by  the  defendants.  The  former  action  plead- 
ed was  regularly  dismissed  before  the  commencement  of  this 
action,  under  subdivision  1  of  section  581  of  the  Code  of 
Civil  Procedure.  The  costs  referred  to  in  that  subdivision 
are  the  costs  of  entering  the  judgment  (Kaufman  v.  Supe- 
rior Cowrt,  115  Cal.  152) ;  and  if  the  judgment  be  entered  by 
the  clerk  without  payment,  its  validity  cannot  be  questioned. 
(Hinkel  v.  Donahue,  90  Cal.  389 ;  Code  Civ.  Proc.,  sec.  1908.) 
It  did  not  devolve  upon  the  plaintiffs,  under  the  pleadings, 
to  prove  that  the  amount  due  on  the  undertaking  was  un- 
paid. It  is  so  expressly  alleged,  and  not  denied.  The  evi- 
dence offered  by  defendants  as  to  the  appointment  of  re- 
ceiver, his  taking  possession  of  the  land,  etc.,  was  inadmissi- 
ble under  the  pleadings,  which  admitted  the  occupation  of 
the  defendant,  and  the  value  of  the  use  and  occupatioii  of 
the  land  while  so  occupied.  The  refusal  of  defendants' 
leave  to  amend  was  within  the  discretion  of  the  court.  The 
amendment  was  not  denied  on  the  ground  that  it  was  too 
late  (as  claimed  by  the  appellants'  counsel),  but  generally, 
on  the  grounds  urged  in  objection,  which  were,  in  addition 
to  the  motion  being  too  late,  that  the  amendment  was  not 
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in  writing,  and  that  there  was  no  verification  of  the  facts  re- 
ferred to  in  it. 

The  remaining  point  relates  to  the  judgment  in  the  eject- 
ment suit,  which  is  claimed  to  he  void,  on  the  authority  of 
McCreery  v.  Everding,  44  Cal.  284,  and  to  the  validity  of  the 
undertaking.  But  the  dictum  in  the  case  cited  has  heen  ex- 
pressly overruled  by  the  later  decisions  of  Phelan  v.  Tyler, 
64  Cal.  82,  and  Tyrrell  v.  Baldwin,  67  Cal.  2,  where  it  is  held 
that  the  death  of  a  party  pending  suit  does  not  oust  the  juris- 
diction of  the  court,  and  hence  that  the  judgment  ia  void- 
able only,  not  void.  This  does  not  mean  that  a  judgment 
can  be  really  rendered  for  or  against  a  dead  man,  but  that  it 
can  be  rendered  nominally  for  or  against  him,  as  repre- 
senting his  heirs,  or  other  successors,  who  are  the  real  parties 
intended.  The  undertaking  necessarily  followed  the  judg- 
ment. (Code  Civ.  Proc,  sees.  941-945;  Walsh  v.  Soule,  66 
Cal.  443.)  Nominally,  it  was  to  the  deceased  plaintiff  (with 
the  others) ,  but  really  it  was  to  his  executors ;  and  his  inter- 
est was,  by  the  decree  of  distribution  alleged  in  the  com- 
plaint, assigned  to  the  other  plaintiffs. 

The  judgment  and  order  appealed  from  should  be  af- 
firmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  afiirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[Sac.  No.  927.     Department  One.— August  2(J,  1901.] 

STOCKTON  SCHOOL  DISTRICT  OF  SAN  JOAQUIN 
COUNTY,  Respondent,  v.  E.  B.  WRIGHT,  County  Su- 
perintendent, etc.,  Appellant. 

School  Funds — State  and  County  Taxes — Support  of  Comuon 
ScHOOi-S. — The  school  law  eontemplatoH  and  i-equirea  that  all  .school 
funds  raised  from  state  and  county  school  taxes  shall  h<^  applied 
exclusively  to  the  support  of  common  scliools,  consisting  of  primary 
and  grammar  schools  in  each  school  district. 

Id. — Apportionment  by  County  Superintendent — ^** Average  Daily 
Attendance"  in  District — Special  Schools  not  Included. — The 
apportionment  required  to  be  made  by  the  county  superintendent 
of  the  unapportioncd  residue  of  the  school  fund?*  **<o  the  several 
districts,  in  proportion  to  the  average  daily  attendance  in  each 
district  during  the  preceding  year,"  must  be  ba»ed  upon  the  "av- 
erage daily  attendance"  in  the  common  schools  of  the  di**<riet,  not 
including  attendance  upon  any  high  school  or  evening  school  estab- 
lished therein. 

Id. — Statutory  Construction — Legislative  Intent — Absurdity. — In 
the  interpretation  of  a  statute  the  court  must  look  at  the  context, 
and  the  result  that  would  follow,  in  order  to  arrive  at  the  legisla- 
tive intent.  A  literal  construction  will  not  always  obtain,  particu- 
larly when  such  construction  leads  to  an  absurdity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.   Joseph  H.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  H.  Ashley,  for  Appellant. 

Ed.  R.  Thompson,  and  J.  G.  Swinnerton,  for  Respondent. 

COOPER,  C. — This  appeal  is  from  a  judgment  awarding 
plaintiff  a  writ  of  mandate  against  defendant,  in  his  official 
capacity,  commanding  him  to  apportion  to  plaintiff 
$4,630.13  of  public  .school  moneys. 

A  demurrer  was  filed  to  the  petition,  and  upon  its  being 
overruled,  defendant  answered,  setting  forth  facts  which  are 
practically  conceded  to  be  true.  As  the  facts  are  substan- 
tially agreed  upon,  it  will  not  be  necessary  to  pass  upon  the 
ruling  on  the  demurrer. 

Plaintiff  is  a  school  district  of  the  county  of  San  Joaquin, 
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and  defendant  is  the  county  superintendent  of  common 
schools  in  said  county. 

The  amount  of  money  sought  to  be  apportioned — and 
which  was  directed  to  be  apportioned  by  the  judgment — ^is 
school  money  ^ai^•ed  by  state  and  county  school  taxes,  and  is 
not  money  raised  by  special  or  high  school  taxes.  It  is  claimed 
that  it  \a  the  duty  of  defendant,  in  his  official  capacity,  to 
apportion  the  money  to  plaintiff,  under  subdivision  4  of 
section  1858  of  the  Political  Code,  which  provides  that  all 
school  money  remaining  on  hand  after  certain  apportion- 
ments "must  be  apportioned  to  the  several  districts  in  pro- 
portion to  the  average  daily  attendance  in  each  district  dur- 
ing the  preceding  school  year."  The  question  is  as  to  the 
meaning  of  the  words,  "average  daily  attendance."  Do  they 
mean  average  daily  attendance  in  the  common  schools  of  the 
district?  or  do  they  mean  the  average  daily  attendance  in  all 
the  schools,  including  the  high  school  and  evening  schools? 
It  is  necessary  to  consider  other  sections  and  provisions  of 
the  code  and  of  the  constitution,  so  that  the  intent  of  the 
legislature  may  be  ascertained. 

It  is  provided  in  section  5  of  article  IX  of  the  constitution, 
that  the  "legislature  shall  provide  for  a  system  of  common 
schools,  by  which  a  free  school  shall  be  kept  up  and  sup- 
ported in  each  district  at  least  six  months  in  every  year, 
after  the  first  year  in  which  a  school  has  been  established." 
Section  0  of  the  same  article  provides:  "The  public  school 
system  shall  include  primary  and  grammar  schools,  and 
such  high  schools,  evening  schools,  normal  schools,  and 
technical  schools  as  may  be  established  by  the  lei^islature,  or 
by  municipal  or  district  authority;  but  tlie  entire  revenue 
derived  from  the  state  school  fund  and  the  state  school  tax 
shall  be  applied  exclusively  to  the  support  of  ])riniary  and 
grammar  schools."  The  provisions  of  the  Political  Code  fol- 
l(»w  in  this  respect  the  constitutional  provisions.  It  is  con- 
ceded by  plaintiff  that  the  entire  revenue  derived  from  the 
state  school  tax  must  be  applied  exclusively  to  the  support 
of  primary  and  grammar  schools,  and  that  none  of  the 
money  here  sought  to  be  apportioned  can  be  used  for  the 
support  of  the  high  school  or  the  evening  schools  of  said  dis- 
trict. 

Provision  is  made,  in  the  various  sections  of  the  Political 
Code,  for  the  formation  of  school  districts  in  the  several 
CXXXIV.  Cal.— 5 
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countie:^  and  cities  and  counties  of  the  state.  It  is  made  the 
duty  of  the  county  superintendent  to  apportion  the  school 
moneys  to  each  school  district,  as  provided  in  section  1858, 
at  least  four  times  a  year.  If,  in  any  district,  there  has  heen 
an  average  daily  attendance  of  only  five,  or  less,  during  the 
^vhole  school  year,  the  superintendent  shall  suspend  the  dis- 
trict and  report  such  fact  to  the  board  of  supervisors.  (Pol. 
Code,  sec.  1543.)  It  is  the  duty  of  the  census  marshal  of 
each  district  to  take,  annually,  a  census  of  all  children  under 
seventeen  years  of  age  who  were  residents  of  the  district 
on  the  fifteenth  day  of  April  preceding  the  taking  of  the 
census.  This  census  must  include  all  children  who  are 
absent  attending  institutions  of  learning,  and  whose  par- 
ents or  guardians  are  residents  of  the  district;  the  children 
of  Indian  parents  who  pay  taxes,  and  who  are  not  living  in 
the  tribal  relation;  orphan  children  absent  from  the  district, 
whose  guardians  reside  in  the  district;  and  native-born 
Chinese  children.     (Pol.  Code,  sees.  1634-1637.) 

This  census  is  the  basis  for  the  apportionment  of  public 
school  moneys  to  the  various  districts.  All  children  who  are 
residents  of  the  district  must  be  counted,  even  if  absent  at- 
tending some  other  school.  All  schools  must  be  opened  for 
the  admission  of  all  children  between  six  and  twenty- 
one  years  of  age  residing  in  the  district,  and  must,  imless 
otherwise  provided  by  law,  be  divided  into  primary  and 
grammar  grades.     (Pol.  Code,  sees.  1622,  1623.) 

All  state  school  moneys  apportioned  by  the  superintendent 
Oi'  public  instruction  must  be  apportioned  to  the  several 
counties  in  proportion  to  the  number  of  school  census  chil- 
dren between  the  ages  of  five  and  seventeen  years,  as  shown 
by  the  returns  of  the  school  census  marshals  of  the  preced- 
ing school  year.  (Pol.  Code,  sec.  1858.)  After  the  money 
is  so  apportioned  to  the  several  counties  by  the  superin- 
tendent of  public  instruction,  it  is  provided  that  the  school 
superintendent  in  each  county  must  apportion  all  state  and 
county  school  moneys  as  follows: — 

^'1.  He  must  ascertain  the  number  of  teachers  each  district 
is  entitled  to,  by  calculating  one  teacher  for  every  seventy 
school  census  children,  or  fraction  thereof  not  less  than 
twenty  school  census  children,  as  shown  by  the  next  preced- 
ing school  census ;  provided,  that  all  children  in  any  asylum, 
and  not  attending  the  public  schools,  of  whom  the  au- 
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thorities  of  said  asylum  are  the  guardians,  shall  not  be  in- 
cluded in  making  the  estimate  of  the  number  of  teachers  to 
which  the  district  in  which  the  asylum  is  located  is  entitled. 

"2.  He  must  ascertain  the  total  number  of  teachers  for  the 
county,  by  adding  together  the  number  of  teachers  assigned 
to  the  several  districts. 

"3.  Five  hundred  dollars  shall  be  apportioned  to  each  dis- 
trict for  every  teacher  assigned  to  it;  provided,  that  to  dis- 
tricts having  ten  and  less  than  twenty  school  census  children 
shall  be  apportioned  four  hundred  dollars ;  provided  further, 
that  to  districts  having  over  seventy  school  census  children 
and  a  fraction  of  less  than  twenty,  there  shall  be  apportioned 
twenty  dollars  for  each  census  child  in  said  fraction. 

*^4.  All  school  money  remaining  on  hand  after  apportion- 
ing to  the  districts  the  moneys  provided  for  in  subdivision  3 
of  this  section  must  be  apportioned  to  the  several  districts  in 
proportion  to  the  average  daily  attendance  in  each  district 
during  the  preceding  school  year.  Census  children,  where- 
ever  mentioned  in  this  chapter,  shall  be  construed  to  mean 
those  between  the  ages  of  five  and  seventeen  years."  (Pol. 
Code,  sec.  1858.) 

It  will  be  noted  that,  under  subdivision  4  of  said  section, 
the  entire  apportionment  by  the  state  superintendent  to  the 
counties,  and  by  the  county  superintendent  to  the  district, 
refers  to  census  children  as  those  between  the  ages  of  five  and 
seventeen  years.  Each  county  gets  its  share  of  the  state 
school  jnoneys,  by  counting  the  census  children  between 
the  ages  of  five  and  seventeen  years,  whether  such  children 
are  absent  from  the  county  attending  other  institutions  of 
learning  or  not.  So  each  district  gets  its  share  of  the  state 
and  county  school  moneys,  under  the  first,  second,  and  third 
subdivisions  of  the  section,  by  reference  to  the  census  chil- 
dren, or  fraction  thereof,  whether,  such  children  are  absent 
from  the  district  attending  other  schools  or  not.  It  is  there- 
fore evident  that  it  is  the  purpose  of  the  law  that  all  state' 
and  county  school  moneys  shall  be  used  exclusively  for  the 
support  of  the  primary  and  grammar  district  schools.  The 
proper  proportionate  amount  for  each  census  child  of  the 
district  is  thus  intended  to  be  given  upon  a  just  representa- 
tion. Then  the  remaining  moneys  on  hahd  must  go  to  the 
several  districts,  "in  proportion  to  the  average  daily  attend- 
ance in  each  district  for  the  preceding  school  year."  "Each 
district"  refers  to  the  district  schools, — to  the  primary  and 
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grammar  schools.  The  whole  object  and  intent  of  the 
several  sections  was  to  provide  for  the  use  of  the  public  school 
moneys  in  the  primary  and  grannnar  district  schools. 

The  average  daily  attendance  upon  the  district  school  in 
each  district  was  thought  to  be  a  just  basis  upon  which  to 
apportion  the  remaining  moneys.  It  was  not  intended  to  in- 
clude the  average  daily  attendance  in  a  high  school  or  even- 
ing school,  which  was  not  entitled  to  any  of  such  school 
moneys.  This  would  be  representation  without  taxation. 
If  no  part  of  the  moneys  can  be  used  for  such  high  school 
or  other  institution  of  learning  in  the  district  outside  of  the 
primary  and  grammar  schools  why  should  such  average 
daily  attendance  be  counted?  It  can  readily  be  seen  that 
two  adjoining  districts  of  a  county  might  have  precisely  the 
same  average  daily  attendance  upon  the  primary  and  gram- 
mar schools  of  each  district;  in  one  district  there  might  be 
high  schools  and  evening  schools  with  three  times  as  great 
an  average  daily  attendance  as  the  district  school.  Under 
respondent's  contention,  the  district  with  such  high  school 
and  evening  schools  located  therein  would  receive  four  times 
as  much  money  as  the  other  district.  This  money  would 
have  to  be  ased  for  the  primary  and  grammar  schools  of  the 
district,  thus  giving  each  school  child  in  the  fortunate  dis- 
trict four  times  as  much  money  for  his  education  as  the  less 
fortunate  child  in  the  other  district  would  receive.  The 
legislature  never  contemplated  any  such  absurd  result. 
While  it  is  not  the  business  of  the  court  to  make  a  statute, 
yet  in  the  interpretation  thereof  it  must  look  at  the  context 
and  the  result  that  would  follow,  in  order  to  arrive  at  the  in- 
tent. A  literal  construction  will  not  always  obtain,  particu- 
larly when  such  construction  leads  to  an  absurdity.  (Peo- 
ple V,  Cray  croft,  111  Cal.  544.) 

We  advise  that  the  judgment  be  reversed  and  the  court  be- 
low directed  to  dismiss  the  proceedings. 

Haynes,  ,C.,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  court  below  directed  to  dismiss  the 
proceedings. 

GAROUTTE,  J.,  Van  Dyke,  J.,  Harrison,  J. 
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[Grim.  No.  764.    In  Bank.— August  26,  1901.] 

Ex  parte  ANDREW  ANDERSON,  on  Habeas  Corpus. 

County  Govebnicent  Act — Invalid  Section  for  Ordinances  of  Elec- 
tors.— Section  13  of  the  County  Government  Act  of  1897  (Stats. 
1897,  p.  454),  permitting  the  electors  of  the  county  to  frame  and 
pass  ordinances  for  the  government  of  the  county,  ^'liaving  the  same 
force  and  equal  effect  as  though  adopted  and  ordained  by  the  board 
of  supervisors,"  is  inconsistent  with  the  legiMlative  power  granted 
under  our  system  of  government  to  the  board  of  supervisors,  and 
is  invalid  and  void.     [Beatty,  C.  J.,  dissenting.] 

Id. — Constitutional  Law — Systems  of  County  Government — Co- 
ordinate Law-making  Powers. — Without  deciding  whether  the 
legislature  may  confer  local  law-making  power  directly  upon  the 
people,  it  cannot  establish  two  equal  co-ordinate  law-making  powers, 
under  the  system  of  county  government  provided  for  in  the  consti- 
tution. Under  the  constitution  and  the  County  Government  Act, 
the  legislative  power  conferred  upon  the  board  of  supervisors  must 
be  preferred  to  an  inconsistent  law-making  power  conferred  upon 
the  electors  of  the  county. 

HABEAS  CORPUS  in  the  Supreme  Court  to  test  the  valid- 
ity of  an  ordinance  of  Ventura  County  passed  by  vote  of  the 
electors  of  the  county. 

A  conviction  of  the  petitioner  was  had  in  the  justice's . 
court  of  Saticoy  township,  before  W.  D.  Wright,  justice  of  the 
peace  for  alleged  violation  of  an  ordinance  entitled  "An  ordi- 
nance prohibiting  the  business  of  selling  and  the  sale  of  vin- 
ous, spirituous,  distilled,  malt,  mixed,  and  other  intoxicating 
liquors  within  the  county  of  Ventura,"  etc.,  purporting  to  be 
an  ordinance  of  said  county,  "under  and  in  accordance  with 
the  provisions  of  section  13"  of  the  County  Government  Act 
of  April  1,  1897.  The  writ  of  habeas  corpus  was  directed  to 
the  sheriff  of  the  county  of  Ventura. 

H.  L.  Poplin,  for  Petitioner. 

S.  M.  Swinnerton,  amicus  curiae,  also  for  Petitioner. 

P.  W.  Ewins,  District  Attorney  of  Ventura  County,  for 
Respondent. 

C.  C.  Wright,  E.  C.  Bower,  and  Lewis  W.  Andrews,  amid 
curiae,  also  for  Respondent. 

Digitized  by  LjOOQ IC 


70  Ex  PARTE  Andbbson.  [134  Cal. 

HENSHAW,  J. — Petitioner  was  convicted  of  violating  an 
ordinance  of  the  county  of  Ventura,  adopted  by  a  vote  of  the 
electors  of  the  county  at  an  election  held  in  November,  1900, 
under  the  provisions  of  section  13  of  the  County  Govern- 
ment Act  of  1897  (Stats.  1897,  p.  454).  He  contends  that 
the  ordinance  under  which  his  conviction  was  had  is  un- 
constitutional and  void. 

Section  1  of  article  XI  of  the  constitution  reads  as  follows: 
'*The  several  counties,  as  they  now  exist,  are  hereby  recog- 
nized as  legal  subdivisions  of  this  state." 

Section  4  of  article  XI  of  the  consatitution  provides  that 
'*the  legislature  shall  establish  a  system  of  county  govern- 
ments which  shall  be  uniform  throughout  the  state." 

Section  5  of  article  XI  of  the  constitution  ordains  that 
"the  legislature,  by  general  and  uniform  laws,  shall  provide 
for  the  election  or  appointment,  in  the  several  counties,  of 
boards  of  supervisors,  sheriffs,  [etc.,]  and  shall  prescribe 
their  duties,  and  fix  their  terms  of  office." 

Section  11  of  article  XI  of  the  constitution  declares  that 
*'any  county,  city,  town,  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  general  laws." 

Section  1  of  the  County  Government  Act  of  1897  provides 
that  "the  several  counties  of  this  state,  as  they  now  exist, 
...  are  bodies  corporate  and  politic,  and,  as  such,  have  the 
powers  specified  in  this  act,  and  such  other  powers  as  are 
necessarily  implied.'  By  section  2,  "their  powers  can  only 
be  exercised  by  the  board  of  supervisors,  or  by  agents  and 
officers  acting  under  their  authority,  or  authority  of  law"; 
and  by  subdivision  25  of  section  25,  boards  of  supervisors  are 
empowered  "to  license,  for  purposes  of  regulation  and  reve- 
nue, all  and  every  kind  of  business  not  prohibited  by  law," 
etc.;  while,  by  subdivision  31  of  the  same  section,  boards 
of  supervisors  are  authorized  "to  make  and  enforce,  within 
the  limits  of  their  county,  all  such  local,  police,  sanitary, 
and  other  regulations  as  are  not  in  conflict  with  general 
laws." 

While  thus  defining  the  powers  of  boards  of  supervisors  as 
the  constitution  enjoins  upon  the  legislature  to  do,  ooncur- 
rcrntly,  in  the  same  act,  and  by  section  13  thereof,  the  legis- 
lature declares:  "Whenever  there  shall  be  presented  to  the 
board  of  supervisors  a  petition  or  petitions^  signed  by  legal 
voters  of  said  county,  equal  in  number  to  fifty  per  cent  of 
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the  votes  cast  at  the  last  preceding  election,  asking  that  an 
ordinance,  to  be  set  forth  in  such  petition,  be  submitted  to 
a  vote  of  the  qualified  voters  of  such  county,  it  shall  be  the 
duty  of  the  board  of  supervisors,  by  proclamation,  to  sub- 
mit such  proposed  ordinance  to  the  vote  of  the  qualified 
electors  of  such  county.  Such  election  shall  be  held  within 
thirty  days  after  the  first  regular  meeting  of  the  board  after 
the  filing  of  such  petition.  The  ballots  used  at  such  special 
or  general  election  shall  contain  the  words,  'For  the  ordi- 
nance' (stating  the  nature  of  the  ordinance),  and  'Against 
the  ordinance'  (stating  the  nature  of  the  ordinance).  The 
election  shall  be  conducted  and  the  returns  canvassed  in  all 
respects  as  provided  by  law  for  the  conducting  of  general 
elections  and  the  canvassing  the  returns  thereof.  ...  If 
a  majority  of  the  votes  cast  upon  such  ordinance  shall  be 
in  favor  of  the  adoption  thereof,  the  board  of  supervisors 
shall  proclaim  such  fact,  and  upon  the  publication  of  such 
proclamation  such  ordinance,  thus  adopted,  shall  have  the 
same  and  equal  force  and  efiPect  as  though  adopted  and  or- 
dained by  the  board  of  supervisors." 

The  license,  for  a  violation  of  the  terms  of  which  this  peti- 
tioner was  convicted,  was  a  license  regulating  the  sale  of  in- 
toxicating liquors,  and  was  adopted  in  accordance  with  this 
lastrquoted  section.  At  the  time  of  its  adoption  there  was  an 
ordinance  covering  the  same  subject-matter  regularly  passed 
by  the  board  of  supervisors  of  the  county. 

The  legislative  design  disclosed  by  section  13  of  the  Ck)unty 
Government  Act  is  clear  and  unmistakable.  It  is  a  direct 
grant  of  power  to  the  voters  of  a  county,  or  rather  to  a  major- 
ity of  such  voters  as  may  choose  to  exercise  their  right  of 
franchise  at  an  election,  to  pass  any  and  all  ordinances  per- 
tinent to  the  government  of  their  county.  The  petitioners 
frame  and  present,  without  interference  from  or  control  by 
the  board  of  supervisors,  the  precise  ordinance  or  ordinances 
which  they  may  desire  to  have  adopted,  and  those  ordinances 
as  presented,  if  they  meet  with  popular  favor,  are  declared 
to  be  and  to  become  valid  ordinances  of  the  county,  "having 
the  same  and  equal  force  and  effect  as  though  adopted  and 
ordained  by  the  board  of  supervisors." 

With  this  for  the  manifest  purpose  and  object  of  the  law, 
two  questions  present  themselves:  1.  Can  the  legislature 
confer  directly  upon  the  electors  of  a  county  the  power  to 
make  its  laws?    and  2.  Is  the  exercise,  by  the  legislature,  of 
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this  attempted  power,  manifested  in  section  13  of  the  County 
Government  Act,  valid  and  legal? 

1.  Under  the  views  wMch  we  hold,  it  is  perhaps  unneces- 
sary to  decide  the  first  of  these  questions,  but  it  may  be  re- 
marked, that,  while  the  state  recognizes  in  various  forms  the 
right  of  the  electors  to  a  voice  in  controlling  the  subject-mat- 
ter of  legislation,  this  is  the  first  instance  where  the  absolute 
and  uncontrolled  power  of  legislation  is  taken  away  from 
the  legislative  body,  in  which  heretofore  it  has  always  been 
confided,  and  has  been  bestowed  upon  the  electors.  And 
further,  it  may  be  remarked  that  there  is  nothing  in  the  con- 
stitution of  the  state  expressly  authorizing  this  kind  of  legis- 
lation. Constitutional  amendments  are  submitted  for  ap- 
proval or  rejection  to  the  voters  of  the  state,  but  the  form  and 
substance  of  the  amendments  have  first  been  determined  by 
the  regularly  authorized  law-making  power.  Upon  the  ques- 
tion of  bonded  indebtedness,  and  upon  the  question  of 
amendments  of  their  charters,  the  voters  of  a  municipality 
are  allowed  a  determinative  voice;  but  the  matter  of  the 
amendment,  and  the  terms  of  the  bonded  indebtedness,  and 
the  purposes  for  which  it  shall  be  incurred,  are  all  first  the 
subject-matters  of  legislative  review  by  the  law-making  power 
of  the  municipality, — its  board  of  trustees  or  city  council. 
Even  in  Ex  parte  Wall,  48  Cal.  279,  the  law  under  considera- 
tion only  authorized  the  electors  of  the  township,  city,  or 
town  to  petition  the  board  of  supervisors  to  call  an  election, 
at  which  there  should  be  obtained  an  expression  of  the  voters 
upon  the  question  of  licensing  or  not  licensing  the  liquor 
traffic,  and  it  was  provided  that  if  a  majority  of  the  votes  cast 
were  "for  no  liquor  license,"  then  no  license  should  be  grant- 
ed within  such  township,  city,  or  town.  The  decision  of  this 
court  was  against  the  validity  and  constitutionality  of  the 
act,  yet  it  will  be  observed  that  the  law  there  under  consid- 
eration was  of  very  limited  scope  and  applicability.  It  was 
a  so-called  "local-option  law,"  whereby,  if  the  voters  decided 
against  licensing  the  liquor  traffic,  no  license  was  to  be  is- 
sued, but  if,  upon  the  othtr  hand,  their  decision  was  in  favor 
of  licensing  the  liquor  traffic,  it  was  still  left  to  the  law- 
making power  to  prescribe,  by  appropriate  ordinance,  the 
terras  and  conditions  regulating  the  business.  In  the  case 
at  bar,  however,  it  is  to  be  borne  in  mind  that  the  right  to 
make  any  and  all  laws,  such  as  heretofore  the  supervisors 
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could  make,  is  directly  conferred  upon  the  people.  That 
this  is  a  startling  innovation  upon  the  governmental  system 
recognized  in  this  state  since  its  earliest  existence,  is  at  once 
apparent.  But  whether  or  not  the  legislature  has  the  power 
80  to  do  is  a  question  the  determination  of  which  may  well  be 
deferred  until  some  later  occasion,  in  view  of  the  fact  that  its 
attempted  exercise  of  that  power  in  this  instance  is  clearly 
invalid.  It  will  call  for  determination  when  the  question  is 
fairly  presented  under  legislation  well  advised  and  maturely 
considered.  It  need  not  here,  be  passed  upon,  for  the  reason 
that  this  drastic  departure  from  our  form  of  government 
finds  expression  only  in  imperfect  and  incomplete  legisla- 
tion, embodied  in  a  single  clause  of  the  County  Government 
Act. 

2.  For,  if  it  be  conceded  (as  here  it  may  be,  though  it 
should  be  distinctly  added  that  the  concession  is  not  a  deter- 
mination of  the  first  proposition)  that  the  legislature  has  the 
power  which  it  has  attempted  to  exercise,  it  is  too  plain  to 
permit  of  argument,  that,  under  our  system  of  government, 
there  never  can  be  two  equal,  co-ordinate  law-making  powers, 
each  existing  without  any  restrictions  the  one  upon  the  other. 
Yet  such  is  the  precise  case  presented,  and  apparent  from 
an  inspection  of  the  sections  of  the  constitution  and  of  the 
County  Government  Act  above  quoted.  Upon  the  one  hand, 
there  is  conferred  upon  the  board  of  supervisors,  as  has  been 
the  universal  rule,  full  power  to  make  all  laws  pertaining  to 
the  government  of  the  county.  Upon  the  other  hand,  this 
identical  power  is  bestowed  by  the  machinery  of  the  ballot 
upon  the  voters  of  the  county.  When  an  ordinance  is  thus 
passed  by  ballot,  it  has  no  superior  force,  but  has  merely 
"the  same  and  equal  force  and  effect  as  though  adopted  and 
ordained  by  the  board  of  supervisors."  The  right  of  the 
supervisors  to  repeal  such  ordinances  is  not  taken  away,  and 
it  is  within  their  power  to  repeal  them  one  after  the  other 
as  soon  as  they  shall  have  been  adopted.  Upon  the  other 
hand,  it  is  equally  the  right  of  the  people  to  re-enact  them 
after  such  repeal.  It  is  the  old  problem  of  the  irresistible 
force  meeting  the  indestnictible  barrier.  So  far  as  legislation 
is  concerned,  nothing  could  result  but  untold  confusion.  As 
the  two  sets  of  laws,  thus  creating  co-ordinate  law-making 
powers,  without  check,  limitation,  or  restraint,  the  one  upon 
the  other,  cannot,  in  the  nature  of  our  government,  exist,  it 
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follows  that  one  or  the  other  of  the  provisions  is  invalid  and 
must  fall.  There  can  be  no  hesitation  in  declaring,  in  this 
case^  that  it  must  be  section  13  of  the  County  Grovernment 
Act. 

By  reason  of  the  invalidity  of  said  section,  the  ordinance 
adopted  in  accordance  with  it  is  likewise  invalid,  and  the 
petitioner  is  entitled  to  his  discharge.  It  is  ordered  accord- 
ingly. 

McFarland,  J.,  Harrison,  J.,  wid  Temple,  J.,  concurred. 

VAN  DYKE,  J.,  concurring.-^— I  concur.  When  the  con- 
stitution says  that  any  county,  city,  etc.,  may  make  and  en- 
force, within  its  limits,  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with  general  law,  it 
uses  the  terms  "counties''  and  "cities"  in  their  organized  con- 
dition, or  as  bodies  politic ;  it  does  not  mean  that  the  people 
of  the  county  or  of  the  city,  in  their  individual  capacity,  may 
do  these  things. 

The  terms  employed  in  framing  a  constitution  or  in  the 
enactment  of  laws  by  the  legislature  are  to  be  construed  as 
they  vrere  generally  understood  at  the  time.  Our  system  of 
government  is  not  that  of  a  pure  democracy,  but  it  is  a  repre- 
sentative republic.  This  holds  throughout,  from  the  small- 
est subdivision,  such  as  cities  and  towns,  up  through  counties 
and  states,  to  the  federated  or  national  government.  The 
people,  in  their  individual  capacity,  do  not  make  or  enforce 
laws  to  govern  them,  but  they  delegate  the  power  to  their 
agents  to  make  laws,  and  also  to  construe  and  enforce  them. 
The  power  to  enforce  is  coupled  with  the  power  to  make 
local,  police,  and  sanitary  regulations,  recognizing  the  ob- 
vious fact  that  laws  are  useless  unless  they  can  be  enforced. 
No  one  will  pretend  that  the  people  of  the  county,  in  their 
individual  and  unorganized  condition,  can  enforce  any  leg- 
islative act  or  ordinance ;  that  must  be  done  by  and  through 
the  proper  officers  and  agencies  recognized  by  the  constitution 
and  general  laws  of  the  state.  Under  the  rule,  Expremo 
unius  est  exclu^io  aUerhiSj  the  legislature  has  no  authority 
to  create  any  other  public,  corporate  bodies  or  agencies  than 
those  specified  in  the  constitution,  and  clothe  them  with  the 
power  to  make  and  enforce  local,  police,  sanitary,  and  other 
regulations.     {Ex  parte  Werner^  129  Cal.  567.) 

Garoutte,  J.,  concurred  in  the  concurring  opinion. 

Digitized  by  VjOOQIC 


Aug.  1901.]  Ex  PARTE  Anderson.  75 

BEATTY,  C.  J.,  dissenting.— I  dissent.  The  constitution 
(art.  XI,  sec.  11)  makes  a  direct  grant  to  every  county  of  the 
power  to  "make  and  enforce  within  its  limits  all  such  local, 
police,  sanitary,  and  other  regulations  as  are  not  in  conflict 
with  general  laws."  This  grant  to  the  counties  of  the  power 
of  local  legislation  is,  of  course,  a  grant  to  the  people  of  the 
respective  counties.  How  they  are  to  exercise  the  power, 
whether  in  their  primary  capacity  by  voting  at  the  polls,  as 
in  the  case  of  the  adoption  of  a  state  constitution  or  of 
amendments  thereto,  or  by  their  chosen  representatives  in 
boards  of  supervisors,  is  purely  a  matter  of  legislative  regula- 
tion, and  I  cannot  see  how  it  is  postal  bio,  upon  any  recQgnized 
principle  of  constitutional  construction,  to  deny  to  the  legisla- 
ture the  power  to  confer  upon  the  qualified  voters  of  the  re- 
spective counties  the  right  to  make  local  laws  which  will  be 
valid  and  effective  within  their  territorial  limits. 

That  the  legislature  did  intend  by  the  act  of  1897  to  enable 
the  people  of  the  respective  counties  to  enact  local  ordinances 
by  popular  vote  is  not,  and  cannot  be,  denied;  but  their  in- 
tention is  held  to  have  failed,  because  they  have  left  it  in  the 
power  of  the  boards  of  supervisors  to  repeal  or  alter  or  super- 
sede the  ordinances  ratified  by  popular  vote.  I  do  not  agree 
with  this  construction  of  the  act ;  but  if  it  were  conceded  to  be 
correct,  or  if  the  legislature  had  incorporated  in  the  act,  in 
express  terms,  what  the  court  construes  it  to  mean, — if,  in 
other  words,  the  legislature,  instead  of  stopping  with  the 
declaration  that  "such  ordinance,  thus  adopted,  shall  have 
the  same  and  equal  force  and  effect  as  though  adopted  and 
ordained  by  the  board  of  supervisors,"  had  added  an  express 
proviso  that  the  board  of  supervisors  might,  in  their  dis- 
cretion, alter  or  repeal  ordinances  .so  adopted, — I  am  not 
aware  of  any  rule  of  construction  or  principle  of  constitu- 
tional law  upon  which  a  court  could  declare  the  law  invalid. 
It  might  well  be  argued  that  such  a  law  would  be  inexpedient, 
or  even  foolish,  but  laws  canot  be  invalidated  upon  that 
ground.  They  are  only  invalid  when  the  legislature  has 
exceeded  its  powers  in  attempting  to  enact  them.  Here, 
upon  the  construction  given  to  this  law,  there  is  no  excess 
of  power, — only  an  absurdity,  or  supposed  absurdity,  in  the 
possible  consequences  to  which  it  may  lead.  This,  however, 
I  conceive  to  be  a  more  potent  argument  against  the  construc- 
tion placed  upon  the  act,  than  against  the  power  of  the  legis- 
lature to  pass  it. 
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And  filially,  are  the  possible  consequences  of  the  court's 
construction  of  the  law  so  very  absurd?  Suppose  the  board 
of  supervisors  has  the  power  to  repeal  an  ordinance  which 
has  been  ratified  by  popular  vote.  It  is  a  power  which,  it 
may  be  presumed,  will  not  be  exercised  in  any  case  of  doubt- 
ful expediency.  The  expression  of  the  popular  will  would 
have  a  moral  and  practical  force  in  any  event,  and  in  many 
cases  would  operate  permanently.  As  to  the  confusion  and 
uncertainty  which  it  is  feared  might  result,  I  see  no  reason 
for  ai)prehension.  It  is  conceivable,  of  course,  that  there 
would  sometimes  be  found  a  board  of  supervisors  determined 
to  thwart  the  will  of  the  people  of  their  county,  and  that 
they  would  repeal  ordinances  as  fast  as  the  people  could . 
pass  them,  but  this,  it  may  be  safely  asserted,  would  rarely 
occur,  and  in  such  rare  instances  the  mischief  would  be  less 
in  degree  than  frequently  follows  when  the  legislature  un- 
does what  its  predecessors  have  done. 

I  think  the  ordinance  is  in  every  respect  valid,  and  the 
prisoner  should  be  remanded. 


[L.  A.  No.  961.    Department  Two.— August   30,  1901.] 

THOAIAS  F.  TEDFORD,  Respondent,  v.  LOS  ANGELES 
ELECTRIC  COMPANY,  Appellant. 

Masteb  and  Sebvant — ^DuTY  OF  Employes — Suitable  Appliances — 
Wabning  to  Inexperienced  Employee.— It  is  the  personal  duty  of 
an  employer  to  furnish  his  employee  with  suitable  appliances,  and 
to  warn  an  inexperienced  employee,  who  is  put  at  dangerous  work, 
requiring  the  exercise  of  skill,  of  the  dangers  attending  such  work, 
of  which  the  employer  is  aware,  and  the  employee  is  ignorant. 

Id. — Delegation  to  Superior  Fellow-sebvant — Vice-pbincipal. — Tha 
employer  cannot  escape  responsibility  for  neglect  of  any  of  the 
duties  personally  imposed  upon  him,  by  delegating  them  to  a  su- 
perior fellow-servant.  The  fellow-servant,  in  such  case,  becomes  a 
vice-principal,  who  represents  the  employer. 

Id. — Negligence — Injury  fbom  Live  Eij:ctbio  Wire — Inexperienced 
LiNSMAN — Neglect  of  Superior  Fellow-sebvant. — An  electric 
company  is  responsible  for  injury  from  a  live  electric  wire  to  an 
inexperienced  servant,  who  had  never  performed  the  work  of  a 
*'lineman,"  which  required  great  skill,  and  to  whieh  he  waa  aa- 


Digitized  by  VjOOQIC 


Aug.  1901.]  Tedford  r.  Los  Angeles  Electric  Co.         77 

aigned  by  a  superior  fellow-servant,  and  required  to  ascend  a  pole 
and  scrape  the  wire,  without  being  furuiHlied  with  rubber  gloves, 
or  other  protective  appliances  used  by  linemen,  iind  without  any 
instruction  or  warning  as  to  the  dangers  attending  the  work,  of 
which  he  was  ignorant. 
Id. — ExcBSSivB  Vebdict. — Where  it  cannot  be  said,  as  matter  of  law, 
that  the  verdict  for  damages  awarded  by  the  jury  is  excessive,  it 
cannot  be  disturbed  upon  appeal,  although  it  appears  large,  and  it 
may  seem  that  a  smaller  amount  would  be  more  just. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  trial.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gibbon,  Thomas  &  Halstead,  Cheney  &  Taylor,  and  J. 
W.  McKinley,  for  Appellant. 

The  plaintiff  was  injured  by  the  neglect  of  a  fellow-serv- 
ant, and  cannot  recover.  (McLean  v.  Blue  Point  Gravel  Min- 
ing Co.,  51  Cal.  255;  Fagundes  v.  Central  Pacific  R.  R,  Co,, 
79  Cal.  97;  Alaska  Mining  Co,  v,  Whelan,  168  U.  S.  88; 
Daves  v.  Southern  Pacific  Co,,  98  Cal.  19  ;*  Long  v.  Coronado 
R,  R,  Co,,  96  Cal.  269;  Mast  v,  Kern,  34  Or.  247  ;*  Stevens  v. 
San  Francisco  etc,  R,  R,  Co,,  100  Cal.  554;  Trewatha  v, 
Buchanan  Gold  Mining  etc,  Co.,  96  Cal.  495;  Central  R,  R, 
Co.  v,  Keegan,  160  U.  S.  259;  Martin  v.  Atchison  etc.  R.  R. 
Co.,  166  U.  S.  399;  Donovan  v.  Ferris,  128  Cal.  48 ;«  Callan 
V,  Bull,  113  Cal.  602.)  Whether  the  injury  was  received 
from  a  fellow-servant  is  a  question  of  law  to  be  determined 
by  the  court  and  not  by  the  jury.  (Donnelly  v,  San  Fran- 
cisco Bridge  Co.,  117  Cal.  424;  Callan  v.  Bull,  113  Cal.  593; 
Crispin  v.  Babitt,  81  N.  Y.  516  ;^  Moody  v,  Hamilton  Mfg. 
Co.,  159  Mass.  70.») 

Henry  T.  Gage,  and  W.  I.  Foley,  for  Respondent. 

There  was  the  neglect  of  the  personal  duty  of  the  em- 
ployer to  warn  the  plaintiff,  as  an  inexperienced  servant,  of 
unknown  peril,  attending  the  employment  to  which  he  was 
put.  (Shearman  and  Redfield  on  Negligence,  3d  ed.,  sec. 
203;  Ingerman  v.  Moore,  90  Cal.  420;*^  Ryan  v.  Los  Angeles 
I.  &  C.  S.  Co.,  112  Cal.  244,  253 ;  Gibson  v.  Sterling  Furniture 
Co.,  113  Cal.  6;  VerdMi  v.  Gray's  Harbor  etc.  Co.,  115 
Cal.  623;  Foley  v.  California  Horseshoe  Co.,  115  Cal.  195;^ 


1  35  Am.  St.  Rep.  133.  -♦  37  Am.  Rep.  621. 

«  75  Am.  St.  Rep.  580,  and  note.       «  38  Am.  St.  Rep.  396. 

»79  Am.  St.  Rep.  26.  0  25  Am.  St.  Rep.  138. 
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Hanley  v.  California  B.  &  C.  Co,,  127  Cal.  232 ;  Higgim  v. 
Williams,  114  Cal.  182.)  The  personal  duties  of  the  master 
are  non-transferable,  and  that  liability  remains  even  after 
the  delegation  of  their  performance  to  a  superintendent, 
agent,  or  fellow-servant.  (Daves  v*  Southern  Pacific  Co,,  98 
Cal.  24;"  Mullin  v.  California  Horseshoe  Co.,  105  Cal.  77; 
Verdelli  v,  Gray's  Harbor  etc.  Co.,  115  Cal.  524;  Callan  v. 
Bull,  113  Cal.  600;  Higgins  v.  WilliaTOS,  114  Cal.  181.) 
Where  a  servant  is  transferred  to  new  duties,  and  the  risks 
are  more  hazardous  than  the  servant  has  a  right  to  expect, 
he  does  not  assume  such  risks,  and  the  omission  of  the  de- 
fendant to  instruct  or  warn  him  is  actionable  negligence. 
(Clark  V.  Liston,  54  111.  App.  578;  Northwestern  Fuel  Co.  v 
Danielson,  57  Fed.  Rep.  915;  Burke  v.  Anderson,  69  Fed. 
Rep.  814;  34  U.  S.  App.  132;  16  C.  C.  A.  442.)  The  ques- 
tion as  to  whether  a  superior  servant  is  a  fellow-servant  or  a 
vice-principal  is  one  of  fact  to  be  determined  by  the  jury, 
under  proper  instructions.  (Wilson  v.  Charleston  etc.  Ry. 
Co.,  51  S.  C.  79;  Loughlin  v.  State,  105  N.  Y.  159;  Black- 
man  V.  Thomson-Houston  Electric  Co.,  102  Ga.  64.) 

McFARLAND,  J. — This  is  an  action  to  recover  damages 
for  personal  injuries,  alleged  to  have  been  suffered  by  plain- 
tiff through  the  negligence  of  defendant.  The  jury  returned 
a  verdict  for  the  plaintiff  in  the  sum  of  fifteen  thousand  dol- 
lars. Defendant  appeals  from  an  order  denying  his  motion 
for  a  new  trial. 

Defendant  is  a  corporation  engaged  in  furnishing,  carry- 
ing, and  distributing  electricity,  through  the  city  of  Los  An- 
geles, for  lighting,  motive  power,  etc.,  over  poles  and  run- 
ning wires,  along  the  streets  and  public  places  of  said  city. 

Plaintiff  was  an  employee  of  defendant,  and  at  the  time 
when  the  injuries  complained  of  were  received  was  at  work 
about  eighteen  feet  above  the  ground,  on  one  of  the  poles 
of  defendant's  system.  He  was  standing  on  a  small  platform 
attached  to  the  pole,  and  was  engaged  in  scraping  one  of  the 
wires,  when  he  suddenly  fell  to  the  ground  and  was  badly 
injured.  It  is  not  contended  that  the  place  where  plaintiff 
was  working  was  unsafe  on  account  of  its  height  or  for  any 
defect  in  the  platform.  It  is  averred,  however,  in  the  com- 
plaint that  his  fall  was  caused  by  a  strong  electrical  shock, 
which  rendered  him  unconscious  and  threw  him  backwards 
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to  the  ground;  and  there  was  sufficient  evidence  to  warrant 
the  jury  in  finding  that  this  averment  was  true.  At  the  time 
of  the  action,  plaintiff  was  working  under  the  directions  of 
one  Burge,  who  was  a  foreman  in  charge  of  a  gang  of  men 
of  which  plaintiff  was  one,  and  at  this  time  Burge  was  him- 
self working  on  the  same  pole,  several  feet  above  the  plat- 
form on  which  plaintiff  stood.  The  evidence  does  not  make 
it  entirely  clear  how  the  current  of  electricity  came  in  contact 
with  plaintiff's  person.  It  is  averred  in  the  complaint  that 
at  the  time  plaintiff  reached  the  platform  there  was  a  strong 
current  running,  at  that  point,  through  the  wires,  parts  of 
which  were  not  insulated.  Defendant  contends  that  this  was 
not  true;  that  the  wires  then  were  all  "dead";  and  that  if 
plaintiff  was  touched  by  a  current  at  all,  such  current  was 
turned  on  afterwards  by  the  said  Burge;  and  therefore  de- 
fendant contends  that  if  plaintiff  was  injured  at  all  by  a 
current  of  electricity  which  was  negligently  permitted  to  pass 
through  the  wires  where  he  was  working,  the  negligence  was 
that  of  Burge;  that  the  latter  was  a  co-employee  and  fellow- 
servant  with  plaintiff;  and  that  plaintiff  cannot  recover  of  the 
employer,  the  defendant,  for  injuries  caused  by  the  negli- 
gence of  the  fellow-servant,  Burge.  There  is  no  doubt  that 
plaintiff  and  Burge  were,  in  a  general  sense,  fellow-servants. 
This  relation  between  them  was  not  changed  by  the  fact  that 
i5urge  occupied  a  superior  position  in  the  general  service. 
(Donovan  v,  Ferris,  128  Cal.  48,*  and  cases  cited.)  If,  there- 
fore, plaintiff  was  injured  by  the  negligence  of  Burge,  and 
the  negligence  did  not  involve  a  duty  which  the  defendant, 
as  employer,  owed  personally  to  plaintiff  as  employee,  then 
the  offending  fellow-servant  was  alone  responsible,  and  the 
judgment  against  defendant  was  unwarranted,  as  there  is  no 
claim  that  there  was  any  want  of  care  in  selecting  Burge,  or 
that  he  was  in  any  way  incompetent 

But  there  are  certain  duties  which  an  employer  owes  per- 
sonally to  his  employees,  and  he  cannot  avoid  responsibility 
for  injury  to  one  servant,  caused  by  the  failure  to  perform 
such  duties  by  delegating  their  performance  to  another  serv- 
ant. In  such  case  the  fellow-servant  to  whom  the  perform- 
ance of  such  duties  is  assigned  becomes,  with  respect  to  that 
particular  duty,  the  special  representative  of  the  employer, — 
sometimes  called  a  vice-principal.  In  such  case  the  negli- 
gence of  the  servant  is  the  negligence  of  the  principal,  for 

1 7»  Am.  St  Rep.  25. 
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which  the  hitter  must  answer.  (See  Dares  v.  Southern  Pa- 
cific Co.,  98  Cal.  13;*  Callan  v.  Ball,  113  Cal.  503;  Elledge  v. 
Natlokal  etc.  R.  R.  Co.,  100  Cal.  282  f  Nixon  v.  Selby  etc.  Co., 
102  Cal.  458.)  Some  of  such  duties  well  estsftjlished  in  the 
law  are,  to  furnish  proper  machinery  and  appliances  and 
keep  them  in  repair,  to  exercise  care  in  selecting  comi)etent 
servants,  to  take  reasonable  care  for  the  safety  of  the  em- 
ployees, etc.  It  is  also  one  of  these  duties  to  give  careful  in- 
structions, directions,  and  warnings  to  a  youthful  or  in- 
experienced ^rvant  of  unusual  and  hidden  dangers,  of  which 
the  employer  is  aware,  and  of  which  the  servant,  to  the  em- 
ployer's knowledge,  is  ignorant.  (Ingerman  v,  Moore,  90 
Cal.  410,*  and  authorities  cited;  Ryan  v.  Los  Angeles  etc.  Co., 
112  Cal.  244;  Gibson  v.  Sterling  Furniture  Co.,  113  Cal.  1; 
Verdelli  v.  Gray's  Harbor  etc.  Co.,  115  Cal.  517;  Higgins  v. 
Williams,  114  Cal.  176;  Mullin  v.  California  Horseshoe  Co., 
105  Cal.  77;  Henley  v.  California  etc.  Co.,  127  Cal.  232.) 
And  in  such  case  the  employer  cannot  escape  the  responsi- 
bility by  delegating  this  duty  to  a  fellow-servant  of  the  per- 
son injured.  (See  cases  above  cited.)  Now,  in  the  case  at 
bar  it  is  averred  in  the  complaint  that  plaintiff  was  employed 
by  defendant  as  a  common,  unskilled  laborer,  to  do  "the 
ordinary  work  of  digging  holes  for  electric  poles,  repairing 
electric  poles,  driving  a  horse  and  wagon,  and  in  perform- 
ing other  street-work  for  the  maintenance  of  said  poles  and 
wires  used  in  said  business  of  the  defendant,  and  said  work 
was  not  of  a  skilled  kind,  nor  was  said  work  of  a  dangerous 
character."  It  is  further  averred  that  the  work  of  a  "line- 
man" in  defendant's  business  required  great  skill  and  care, 
and  was  of  a  dangerous  character;  that  the  dangerous  char- 
acter of  such  work  was  well  known  to  defendant,  but  that 
plaintiff  was  wholly  unacquainted  with  the  duties  and  dang- 
ers of  such  work,  and  wholly  unskilled  therein, — "all  of 
w^hich  was  at  all  times  herein  stated  known  to  said  defendant, 
and  said  plaintiff  did  not  know,  nor  was  he  ever  informed 
by  said  defendant,  nor  by  any  one  else,  of  the  dangerous 
character  of  such  work,  nor  of  the  risk  incident  thereto."  And 
it  is  further  averred  that,  being  thus,  to  defendant's  knowl- 
edge, inexperienced,  and  ignorant  of  the  dangers  of  the  work 
of  a  lineman  upon  wires,  he  was,  without  any  instructions 
or  wariiing,  and  without  being  furnished  with  rubber  gloves 
or  other  protective  appliances  used  by  linemen,  negligently 

135  Am.  St.  Rep.  133.  S26  Am.  St.  Rep.  138. 

a  38  Am.  St.  Rep.  290. 


Digitized  by  LjOOQ IC 


Aug.  1901.]  Tedford  v.  Los  Angelbs  Electric  Co.         81 

ordered  by  defendant  to  ascend  said  pole  and  scrape  the 
wires.  While  there  was  some  conflict  in  the  testimony  as  to 
some  of  these  avennents,  there  was  sufficient  evidence  to  war- 
rant the  jury  in  finding  that  they  were  true.  And  this  being 
so,  it  was  the  duty  of  defendant  to  inform  and  warn  plaintiff 
of  the  peril  to  which  he  ignorantly  exposed  himself  by  com- 
ing in  contact  with  an  invisible  and  dangerous  electrical 
current.  The  contention,  therefore,  that,  under  the  law,  the 
verdict  was  not  warranted  by  the  evidence  cannot  be  main- 
tained. 

There  are  a  number  of  exceptions  to  instructions  given  by 
the  court  on  its  own  motion;  to  instructions  given  at  the 
request  of  plaintiff;  and  to  the  refusal  of  instructions  asked 
by  defendant.  We  do  not,  however,  deem  it  necessary  to 
discuss  these  instructions  in  detail.  If  the  law  be  as  above 
stated, — that  is,  if  the  duty  to  instruct  and  warn  plaintiff  as 
above  stated  was  a  duty  which  defendant  personally  owed  to 
plaintiff,  and  which  it  could  not  avoid  by  delegating  it  to 
Burge, — ^then  the  rulings  of  the  court  in  giving  and  refusing 
instructions  were  correct.  The  main  objection  made  by  de- 
fendant to  these  rulings  is,  that  they  should  have  been 
made  upon  the  theory  that  Burge  and  plaintiff  were  fellow- 
servants,  and  that  the  general  rule  as  to  injuries  caused  by 
the  negligence  of  a  fellow-servant  should  be  rigidly  applied 
to  the  case  at  .bar,  and  that  defendant  was  not  responsible  if 
Burge  neglected  to  inform  and  warn  plaintiff  of  the  dangers, 
to  him  unknown,  to  which  a  compliance  with  Burgees  order 
exposed  him.  In  the  instructions  on  other  points  we  see  no 
error.  Questions  of  fact  were  properly  submitted  to  the 
jury. 

It  is  strenuously  contended  that  the  verdict  is  excessive. 
The  amount  of  damages  awarded  by  the  jury  was,  under  the 
circumstances,  quite  large;  a  smaller  amount  would,  perhaps, 
have  been  more  just;  but  we  cannot  say  that,  as  a  matter  of 
law,  the  verdict  should  be  set  aside  on  the  ground  of  exces- 
sive damages. 

The  order  appealed  from  is  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 

in  Bank. 

CXXXIV.  Gal.— 6 
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[L.  A.  No.  900.    Department  Two.— August  30,   1901.] 

CLARENCE    J.  BERRY    et    al.,    Appellants,    v.    A.    P. 
EYRAUD  et  al.,  Respondents. 

Estates  of  Deceased  Pebsons — ^Possesbion  of  Realty — Rights  of 
Heirs. — ^Though  the  heirs  of  a  deceased  person,  prior  to  distribu- 
tion, have  no  right  of  possessicxi  and  control  of  the  realty  as  against 
the  administrator,  yet,  as  against  strangers  who  do  not  claim  under 
the  administrator,  the  heir  is  entitled  to  the  possession  of  lands  be- 
longing to  the  estate. 

Id. — ^Undivided  Interest — ^Distinct  Leases  bt  Different  Heirs — Oil 
Lease — Covenant  against  Saijoon — ^Lbase  for  Saloon. — Where 
the  decedent  owned  an  undivided  third  interest  in  land,  and  one 
heir  only  joined  with  the  other  owners  in  a  lease  thereof  as  oil- 
land,  covenanting  with  the  lessees  not  be  build  a  saloon  thereupon, 
the  remaining  heirs  are  entitled  to  be  let  into  possession  jointly 
with  the  lessees,  who  do  not  claim  under  the  administrator,  and  may 
lease  to  third  parties  the  right  to  build  a  saloon  upon  the  premises, 
which  does  not  directly  disturb  the  operations  of  the  first  lessees. 

Id. — Injunction — Menace  to  Oil  Profebtt. — Whatever  rights  of  in- 
junction the  first  lessees  may  have  against  their  lessors  for  breach 
of  their  covenant,  they  cannot  enjoin  the  lessees  of  the  other  heirs 
from  maintaining  the  saloon,  on  the  alleged  ground  that  it  is  a 
menace  and  danger  to  their  oil-tanks  and  other  inflammable  prop- 
erty, with  which  it  does  not  directly  interfere. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kem 
County  refusing  a  temporary  injunction.  J.  W.  Mahon, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  Linkenbach,  for  Appellants. 

T.  M.  McNamara,  and  J.  W.  P.  Laird,  for  Respondents. 

TEMPLE,  J. — Appeal  from  an  order  refusing  a  temporary 
injunction. 

The  plaintiffs  are  lessees  of  a  tract  of  land  in  Kern  County. 
The  land  belonged,  in  equal  shares,  to  Andre  Castagnetto, 
B.  W.  Jauchins,  and  the  estate  of  Joseph  Queirolo,  then  re- 
cently deceased.  At  the  time  of  the  execution  of  the  lease 
under  which  plaintiffs  claim,  the  estate  was  not  in  probate. 
The  heirs  of  Joseph  Queirolo  were  one  son  and  two  daugh- 
ters, all  over  the  age  of  majority.  The  lease  was  executed 
by  Jauchins,  Castagnetto,  and  C.  A.  Queirolo,  son  of  Joseph 
Queirolo,  but  not  by  the  daughters  of  Joseph  Queirolo. 
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Subsequently  to  the  lease,  April  17,  1899,  letters  upon  the 
estate  of  Joseph  Queirolo  were  issued  to  C.  A.  Queirolo. 
There  was  evidence  before  the  court  that  notice  to  creditors 
had  been  duly  given,  that  there  were  no  debts,  and  that  the 
estate  was  ready  for  settlement  and  distribution,  if  the  parties 
interested  desired  that  the  administration  should  be  closed. 

The  land  was  leased  as  oil-land,  and  plaintiffs  were  pro- 
ceeding to  mine  for  oil,  when  the  defendants  entered  and  set 
up  a  saloon,  claiming  under  a  lease  made  by  the  two  daugh- 
ters of  Joseph  Queirolo,  deceased,  who  had  not  joined  in  the 
lease  to  plaintiffs.  The  defendants  have  not  disturbed  the 
plaintiffs  in  their  operations,  except  that  it  is  charged  that 
the  existence  of  the  saloon  on  the  premises  is  a  constant  men- 
ace and  danger  to  the  oil-tanks  and  other  property  of  plain- 
tiffs, which  is  quite  inflammable. 

Neither  party  claims  under  the  administrator,  nor  has  the 
probate  court  authorized  a  lease  to  be  made  by  him.  As 
against  strangers,  the  right  of  the  heir  to  the  possession  of 
lands  belonging  to  the  estate  has  been  expressly  recognized. 
(Code  Civ.  Proc.,  sees.  1452,  1581;  Spotta  v.  Hartley,  85  Cal. 
155;  Jordan  v.  Fay,  98  Cal.  264;  Estep  v.  Armstrong,  91 
CaJ.  659.) 

No  doubt,  as  contended  by  appellants,  the  administrator 
has  the  right  of  possession  and  control,  as  against  the  heirs, 
during  the  administration,  and  I  agree  with  appellants,  that 
it  cannot  be  shown  that  this  right  to  possession  has  been  lost 
because  the  purposes  of  administration  have  been  accom- 
plished and  the  estate  is  ready  for  distribution.  Ordinarily, 
under  such  circumstances,  the  right  of  the  heir  is,  to  force  a 
settlement  and  distribution.  But  he  cannot  oust  the  admin- 
istrator from  the  possession  upon  the  ground  that  he  unduly 
delays  to  close  the  administration. 

The  defendants  are  therefore  entitled,  under  their  lease,  to 
be  let  into  possession,  jointly  with  plaintiffs,  to  the  extent  of 
the  interest  of  their  lessors,  so  far  as  authorized  by  the  terms 
of  their  lease.  It  is  of  no  importance,  therefore,  to  deter- 
mine whether  the  supposed  guaranty  against  the  erection  of 
saloons  on  the  premises  contained  in  their  lease  would  war- 
rant an  injunction  to  prevent  its  violation  against  the  lessors 
of  plaintiffs. 

The  order  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred.     r^^Z^j^ 
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[L.  A.   No.  815.     Department  Two.— August   30,   1901.] 

MARY    MATTHEWS,    Executrix,    etc.,    Respondent,    v. 
HENRY  ORMERD,  et  al..  Appellants. 

Mortgage — Cotemporaneous  Instrument — Void  CJontract — Payment 
OF  Mortgage  Tax — Forfeiture  of  Intebest. — Where  a  note  and 
mortgage  bore  interest  at  one  per  cent  per  month,  a  cotemporane- 
0U9  instrument,  signed  by  the  mortgagee,  agreeing  to  exact  no  more 
interest  than  eight  per  cent  per  annum,  and  to  refund  all  interest 
paid  over  eight  per  cent,  after  he  had  paid  the  mortgage  tax  out  of 
said  one  per  cent  per  month,  is  to  be  construed  as  one  with  the 
note  and  mortgage,  and  as  constituting  an  agreement  that^the  mort- 
gagors would  pay  the  mortgage  tax,  not  exceeding  four  per  cent 
upon  the  amount  of  the  note,  in  addition  to  the  exacted  interest  of 
eight  per  cent.  Such  contract  is  void,  under  section  4  of  article 
XIII  of  the  constitution,  and  forfeits  all  unpaid  interest  upon 
the  note  and  mortgage. 

Id. — Payment  of  Taxes  by  Mortgagors — Credit  upon  Mortgage. — 
Where  the  taxes  upon  the  mortgage  were  in  fact  paid  by  the  mort- 
gagors out  of  their  own  money,  and  the  mortgagee  simply  remitted 
the  four  per  cent  of  interest-money  to  the  mortgagors,  the  mort- 
gagors are  entitled  to  be  credited  upon  the  mortgage  with  the 
amount  of  taxes  paid  by  them;  and  the  mortgagee  is  not  entitled 
to  recover  the  unpaid  interest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  J.  W. 
Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edwin  A.  Wells,  and  George  H.  P.  Shaw,  for  Appellants. 

Lloyd  &  Wood,  Campbell,  Fitzgerald,  Abbott  &  Fowler, 
Metcalf  &  Metealf,  and  V.  E.  Shaw,  for  Respondent. 

Goodfellow  &  Eells,  amici  curiae,  also  for  Respondent. 

TEMPLE,  J. — Appeal  fjom  the  judgment  and  from  an 
jrder  denying  a  new  trial. 

The  action  is  to  foreclose  a  mortgage  given  to  secure  a  note 
dated  September  25,  1893,  for  five  thousand  five  hundred 
dollars,  due  in  one  year,  with  interest  at  the  rate  of  one  per 
cent  per  month.  The  answer  admits  all  the  allegations  of  the 
complaint,  except  the  allegation  that  no  part  of  the  principal 
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has  been  paid,  and  sets  up  another  instrument,  in  writing, 
which,  it  is  averred, — and  so  the  court  found, — was  executed 
by  the  mortgagee  and  delivered  to  the  mortgagors  at  the 
same  time  the  note  and  mortgage  were  executed,  and  as  part 
of  the  same  transaction.     The  writing  is  as  follows : — 

"Whereas,  Henry  and  Mary  Jane  Oniierd,  of  San  Diego, 
California,  have  this  day,  by  their  attorney  in  fact,  Jeremiah 
Browell,  executed  to  me  their  note  and  mortgage  for  the  sum 
of  $5,500.00,  payable  in  one  year,  with  interest  at  one  per 
cent  per  month,  now,  this  is  to  certify  that  I  will  only  exact 
upon  said  note  and  mortgage  interest  amounting  to  eight  per 
cent  per  annum,  and  I  agree  to  refund  to  said  parties  all  in- 
terest paid  me  by  them  over  and  above  eight  per  cent  per 
annum  after  I  have  out  of  said  one  per  cent  per  month  paid 
the  mdrtgage  tax.  **H.  Matthews. 

"San  Francisco,  Cal.,  September  26,  1893." 

Upon  the  matter  of  the  payment  of  the  taxes,  it  was 
agreed,  in  substance,  at  the  trial,  that  the  mortgagors  paid  the 
taxes  and  that  plaintiff  refunded  to  defendants  the  excess 
above  eight  per  cent  interest  he  had  received.  Counsel,  at 
the  trial,  stated  the  mode  a  little  differently.  Counsel  for 
plaintiff  said,  "Mr.  Matthews  sent  the  money  down  here  to 
pay  these  taxes  to  Mrs.  Ormerd  and  out  of  the  money  sent  by 
Mr.  Matthews  to  Mrs.  Ormerd,  the  four  per  cent,  she  paid  the 
taxes,  sent  the  receipt  to  him,  and  retanied  the  balance  of 
the  four  per  cent." 

"Mr.  Wells. — That  is  substantially  true.  Mrs.  Ormerd 
paid  the  taxes  out  of  her  own  money  first,  and  subsequently 
Mr.  Matthews  refunded  the  four  per  cent  in  excess  of  the 
eight  per  cent." 

It  was  further  stipulated  that  the  amount  of  taxes  so  paid 
was  $800.13,  on  the  mortgage  interest,  "and  that  plaintiff 
has  remitted  to  the  defendant  four  per  cent  of  the  twelve  per 
cent  which  he  had  received." 

Whichever  way  the  matter  is  stated,  the  effect  is  the  same. 
The  plaintiff  received  eight  per  cent  per  annum  interest  upon 
his  loan,  and  the  mortgagors  paid  the  taxes.  The  instru- 
ments must  be  construed  as  one,  and  although  the  note  called 
for  twelve  per  cent,  in  another  part  of  the  same  contract  the 
mortgagee  agreed  that  he  would  exact  only  eight  per  cent 
per  annum,  and  would  refund  all  over  that  amount  after 
deducting  the  taxes.    This  was  what  was  done  year  by  year, 
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only  Mrs.  Orraerd  first  paid  the  taxes,  and  then  plaintiff  re- 
funded the  four  per  cent  paid  as  interest.  It  was  as  plainly 
an  agreement  for  interest  at  eight  per  cent,  and  that  the  mort- 
gagors would  pay  the  taxes,  not  exceeding  four  per  cent,  upon 
the  amount  of  the  note,  as  though  the  contract  had  been  so 
expressed. 

Defendants  contend  that  no  interest  should  be  allowed 
after  August  25,  1898,  to  which  time  the  interest  was  paid, 
and  that  they  are  entitled  to  a  credit  for  the  amount  of  taxes 
paid  on  the  interest  of  the  mortgagee  in  the  mortgaged  prem- 
ises, which,  at  the  time  of  the  rendition  of  judgment^  was 
stipulated  to  be  the  sum  of  $800.13. 

The  constitution  provides  (art.  XIII,  sec.  4)  that  a  mort- 
gage shall,  for  the  purposes  of  assessment  and  taxation,  ''be 
deemed  and  treated  as  an  interest  in  the  property  affected 
thereby,"  and  that  the  value  of  the  property,  less  the  value 
of  the  security,  shall  be  assessed  and  taxed  to  the  owner,  and 
the  value  of  the  security  shall  be  assessed  and  taxed  to  the 
owner  thereof.  Either  party  may  pay  the  taxes;  if  paid  on 
the  property  by  the  owner  of  the  security,  the  tax  shall  be- 
come a  part  of  the  debt  secured.  If  the  tax  on  the  security  is 
paid  by  the  owner  of  the  property, — the  mortgagor, — ^it  shall 
constitute  a  payment.  The  next  section  makes  void  any  con- 
tract which  requires  the  mortgagor  to  pay  the  tax  on  the  in- 
terest of  the  mortgagee. 

That  the  mortgagor  is  directly  required  to  pay  the  tax  on 
the  security  to  the  extent  of  one-third  of  the  rate  of  interest 
called  for  by  the  note,  could  hardly  be  made  more  evident 
than  it  is  upon  the  face  of  the  papers.  It  is  a  very  thin  dis- 
guise, if  disguise  it  can  be  called,  to  require  the  debtor  to  pay 
an  additional  four  per  cent,  out  of  which  the  lender  will  pay 
the  tax  on  his  interest  in  the  property,  returning  the  balance 
to  the  borrower. 

The  real  contention  here  is,  that  this  palpable  evasion,  or 
rather  plain  violation,  of  the  constitutional  provision  has 
been  sanctioned  by  this  court  in  Hewitt  v.  Dean,  91  Cal.  5 ; 
California  Savings  Bank  v.  Webber,  110  Cal.  538;  and  in 
Daw  V.  Niles,  104  Cal.  106.     In  this  counsel  are  mistaken. 

Before  considering  these  authorities  it  may  be  remarked 
that  a  similar  question  was  passed  upon  in  Burbridge  v.  Lern- 
inert,  99  Cal.  493.  The  device  to  evade  the  prohibition  of  Ui« 
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constitution  was,  to  have  the  agrement  to  repay  the  taxes  to 
the  lender  in  a  separate  instrument,  with  distinct  security. 
The  idea  was,  that  the  constitutional  provision  will  be  strictly 
construed,  and  will  not  be  applied  to  a  case  not  clearly  com- 
ing within  the  letter  of  this  jMrovision  against  usury.  Never- 
theless, the  penalty  of  loss  of  interest  was  exacted  in  the  ac- 
tion to  foreclose  the  mortgage. 

In  Hewitt  v.  Dean,  91  Cal.  5,  an  independent  instrument 
was  executed  by  the  lender,  agreeing  to  deduct  2l^  per  cent 
of  the  12  V^  per  cent,  if  tax  receipts  were  presented  him  by  the 
borrower.  This  was  declared  lawful,  on  the  express  ground 
that  it  imposed  no  obligation  upon  the  mortgagor,  and  there- 
fore did  not  violate  the  constitutional  prohibition.  In  the 
present  case  the  mortgagor  was  obligated  to  pay  the  taxes  in 
addition  to  the  interest;  for,  in  the  contract,  the  lender  ex- 
pressly stipulated  that  he  would  not  exact  more  than  eight 
per  cent  for  interest.  For., a  construction  of  Hewitt  v.  Dean 
91  Cal.  5,  see  HarraUon  v.  Barrett,  99  Cal.  607. 

In  California  Savings  Bank  v.  Webber,  110  Cal.  638,  the 
rule  announced  in  Hewitt  v.  Dean,  91  Cal.  5,  was  followed 
without  comment. 

In  Daw  V,  Niles,  104  Cal.  106,  the  contract  in  regard  to 
the  taxes  was  not  in  writing,  and  it  was  held  that  it  imposed 
no  obligation  upon  the  debtor  to  pay  the  taxes.  The  point 
of  the  decision  seems  to  be,  that  the  obligation,  which,  under 
the  constitutional  provision,  will  deprive  the  lender  of  inter- 
est, must  be  one  which  would  have  been  valid  and  enforce- 
able but  for  this  provision.  Certainly,  this  case  answers 
that  test. 

It  must  follow  that  defendants  were  entitled  to  a  credit  of 
the  amount  paid  by  them  as  taxes  upon  the  security,  and 
plaintiff  was  not  entitled  to  recover  the  unpaid  interest. 

The  specihcations  of  the  particulars  in  which  the  evidence 
was  claimed  to  be  insufficient  are  ample,  under  the  ruling 
made  in  American  Type  Founders  Co.  v.  Packer,  130  Cal. 
459. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 

A  petition  for  a  hearing  in  Bank  was  filed  and  denied,  and 
the  following  opinion  was  rendered  thereon  on  the  28th  of 
September,  1901:— 
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THE  COURT. — A  rehearing  is  denied,  but  since  some 
apprehension  has  been  expressed  that  the  opinion  rendered 
may  be  understood  as  overruling  the  cases  of  Hewitt  v.  Dean, 
91  Cal.  5,  Daw  v,  Niles,  104  Cal.  106,  and  London  etc.  Bank 
V  Bandmann,  120  Cal.  220*,  we  take  occasion  to  say  that 
such  is  not  the  intention.  The  case  in  hand  is  distinguished 
from  these  cases.  We  find  no  intimation  in  the  opinion  to 
the  effect  that  they  are  overruled. 


[Sac.  No.  782.    Department  Two.— August  31,  1901.] 

ELLEN    SHERIDAN,  Respondent,  v.  PETER    SHERI- 
DAN, Appellant. 

DivoBCE— Desertion — Sufficiency  of  Complaint — ^Absence  of  De- 
icuBREB — Objection  upon  Appeal. — A  complaint  for  divorce  by  a 
wife  against  her  husband,  alleging  that  on  a  certain  day  the  defend- 
ant voluntarily  separated  himself  from  the  plaintiff,  ^athout  any 
fault  on  her  part,  and  with  intent  to  desert  her,  and  has  continued 
since,  and  still  does  continue,  to  desert  her,  in  the  absence  of  a  de- 
murrer for  a  defective  statement  of  the  facts,  is  not  subject  to  the 
general  objection,  upon  appeal,  that  it  does  not  state  a  cause  of  ac- 
tion for  desertion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.  Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  G.  Swinnerton,  for  Appellant. 

The  complaint  is  insufficient,  because  it  does  not  allege 
that  the  separation  was  against  the  wish  or  consent  of  the 
plaintiff.     (Civ.  Code,  sec.  99.) 

Budd  &  Thompson,  for  Respondent. 

The  complaint  charges  voluntary  separation  by  the  de- 
fendant with  intent  to  desert  and  actual  and  intentional  deser- 
tion. The  word  "desertion"  implies  a  lack  of  consent.  {Ford 
V.  Ford,  143  Mass.  577 ;  Lee  v.  Lee,  8  Allen,  419.)  The  period 
af  desertion  begins  when  the  intent  to  desert  is  formed.  (Civ. 
Code,  sec,  100;  Pinkard  v,  Pinkard,  14  Tex.  356.«)  The  cir- 

1 66  Am.  St  Rep.  179.  s  65  Am.  Dec  129. 
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cumstances  of  the  desertion  are  matters  of  evidence  which 
should  not  be  averred  (Gray  v.  Gray,  15  Ala.  779;  2  Bishop 
on  Marriage  and  Divorce,  sec.  668.)  The  complaint  states  a 
cause  of  action.     (Civ.  Code,  sec.  95.) 

TEMPLE,  J, — This  is  an  appeal  from  a  judgment  of 
divorce,  without  a  bill  of  exceptions.  The  defendant  did  not 
appear,  by  denmrrer  or  answer,  and  the  only  point  made  on 
the  appeal  is,  that  the  complaint  does  not  state  a  cause  of 
action.  Appellant,  in  substance,  contends  that  the  complaint 
only  contains  the  avermenta,  that  on  the  eighth  day  of 
March,  1898,  defendant  voluntarily  separated  himself  from 
plaintiff  without  any  fault  on  the  part  of  plaintiff,  with  in- 
tent to  desert  her,  and  did  desert,  and  has  continued  sincSi 
and  still  does  continue,  to  desert  her. 

It  is  said  that  section  95  of  the  Civil  Code  gives  no  defi- 
nition of  desertion,  but  the  following  sections  of  the  code, 
giving  instances  of  desertion,  constitute  the  real  definition. 
But,  while  section  95  furnishes  a  very  imperfect  explanation 
in  itself,  taken  in  connection  with  the  succeeding  sections 
its  meaning  is  obvious  enough,  and  besides,  the  word  "sep- 
aration," when  used  in  reference  to  husband  and  wife,  has  a 
well-established  popular  meaning.  Applying  that  meaning 
here,  as  we  must,  the  section  is  clear  enough.  When  one  is 
told  that  certain  married  persons  have  separated,  he  is  at  no 
loss  for  the  meaning.  And  besides,  contracts  between  hus- 
band and  wife  to  '^separate"  and  live  apart  are  authorized, 
and  not  altogether  unknown  among  us.  So  construed,  the 
complaint  charges  that  the  defendant  left  plaintiff,  intending 
no  longer  to  perform  his  duty  to  her  as  her  husband,  but  to 
sever  the  matrimonial  relation  so  far  as  he  was  able,  and 
that  he  had  ever  since  continued  his  desertion.  It  charges 
him  with  having  abandoned  her  with  a  fixed  determination 
not  to  perform  his  matrimonial  obligations. 

This  is,  under  the  statute,  to  state  a  cause  of  divorce,  and 
admitting  that  the  facts  are  quite  defectively  stated,  still  the 
complaint  is  amply  sufficient  as  against  an  attack  of  this 
character. 

The  judgment  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
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[8.  P.  No.  2649.    In  Bank.— August  31,  1901.] 
THE  COMMERCIAL  AND  SAVINGS  BANK  OF  SAN 
JOSE,  Respondent,  v.  JOHN  A.  HORNBERGER  et 
al.,  Appellants. 

PuEDOE  OF  Life  Insurance  Policy — ^Fobeclosube  bt  Pledgee — ^Appeal 
Bond— Stay  of  Execution — Sufebsedeas. — ^Upon  appeal  from  a 
judgment  in  favor  of  a  pledgee  of  a  life  insurance  policy  foreclosing 
the  lien  of  the  pledge,  the  ordinary  bond  upon  appeal  in  the  sum  of 
three  hundred  dollars  is  sufficient  to  stay  execution;  and  a  9uper' 
eedeas  will  issue  to  prevent  a  sale  of  the  policy  under  the  decree, 
pending  the  appeal. 

Id. — Danger  of  Loss  of  Poucy— Nature  of  Seoubity — Kkowledqk  of 
Pledgee. — ^The  danger  of  the  loss  of  the  policy, ^pending  the  appeal, 
by  a  violation  of  its  terms  by  the  insured,  cannot  operate  to  change 
the  statutory  rule  governing  a  stay  of  proceedings  upon  appeal. 
Such  danger  is  inherent  in  the  nature  of  the  security,  and  the 
pledgee  by  accepting  it,  is  chargeable  with  knowledge  of  its  condi- 
tion. 

APPLICATION  for  mpersedeas  to  prevent  a  sale  under 
execution,  pending  an  appeal  from  a  judgment  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco.  Wil- 
liam R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  Hutchinson,  for  Appellants. 

Jackson  Hatch,  for  Respondent. 

HENSHAW,  J.— Defendant  Hornberger  had  pledged  to 
the  plaintiff  bank  a  policy  of  life  insurance  as  security  for 
his  indebtedness  to  that  corporation.  In  an  action  upon  that 
indebtedness  the  bank  recovered  judgment.  Question  having 
arisen  as  to  the  interest  of  Hornberger's  wife  in  the  policy 
of  life  insurance,  the  bank  brought  its  action,  seeking  to  fore- 
close the  lien  of  its  pledge  and  to  sell  the  policy  of  insurance. 
It  obtained  judgment  as  prayed  for,  and  from  that  judgment 
the  defendants  have  appealed  to  this  court.  Their  appeal  was 
accompanied  by  the  statutory  three-hundred-dollar  bond, 
and  they  have  applied  for  a  writ  of  eupersedeoB  to  prevent 
the  threatened  sale  of  the  policy. 
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That  the  three-hundred-dollar  bond  stays  execution  of  the 
judgment  in  this  action  is  settled  in  the  case  of  Owen  v.  Po- 
mona Land  and  Water  Co.,  124  Cal.  331.  (See  also  Snx>w  v. 
Holmes,  64  Cal.  232.)  The  hardship  to  respondent^  pointed 
out  in  argument;  to  the  effect  that  its  security  may  be  wholly 
lost  by  the  insured  Homberger  violating  the  terms  of  the 
policy,  cannot  operate  to  change  this  statutory  rule.  The 
weakness  or  insecurity  of  the  pledged  property  is  inherent 
in  its  very  nature,  and  the  bank,  in  accepting  it^  was  charge- 
able with  knowledge  of  its  condition. 

Let  the  writ  of  supersedeas  issue  as  prayed  for. 

McFarland  J.,  Harrison,  J.,  Garouttei  J.,  Van  Dyke,  J., 
and  Beatty,  G.  J.^  concurred. 


[Ji.  A.  No.  887.    Department  One. — September  3,  1001.1 

H.  E.   STORES  Executor  etc.  Respondent,  v.  LOS  AN- 
GELES  TRACTION  COMPANY,  Appellant. 

Negligence — Pebsonal  Injubies — Eizments  of  Coicpensatiok — 
Daicages — Inbtbuction. — In  an  action  to  recover  damages  for  per- 
sonal injuries,  caused  by  the  negligence  of  the  defendant,  it  was 
proper  to  instruct  the  jury  that  the  measure  of  recovery  was  com- 
pensatory  damages,  the  elements  of  which  were  expenses  paid  by 
plaintiff  for  care  and  nursing  while  disabled,  and  the  value  of  the 
time  lost  while  disabled,  to  be  determined  from  direct  evidence  be- 
fore the  jury,  and  such  reasonable  compensation  for  impairment  of 
his  earning  power,  and  for  his  pain  and  anxiety,  as  the  jury  might, 
in  their  sound  discretion,  determine,  not  exceeding,  in  all,  the 
amount  alleged. 

Id. — Compensation  fob  Inability  to  Attend  to  Business — ^Refusal 
OF  Inbtbuction. — An  instruction  requested,  to  the  effect  that  the 
jury  could  not  award  any  damages  for  loss  which  the  plaintiff  might 
have  suffered  because  of  inability  to  attend  to  his  business  after  the 
accident,  was  properly  refused. 

Id. — Eabninob  not  Pboved—Eabning  Capacity — ^Discbetion  of  Juby. 
— ^Where  the  evidence  showed  that  the  plaintiff  was  accustomed  to 
attend  to  his  own  business,  the  general  nature  of  which  appeared, 
and  that  as  .the  result  of  the  injury  his  capacity  for  attending  to 
his  business  was  seriously  impaired,  the  fact  that  there  was  no 
proof  of  earnings,  or  of  any  specific  amount  that  he  was  capable  of 
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earning,  cannot  deprive  him  of  the  right  to  compensation  for  his 
earning  capacity,  of  which  the  jury  may  judge,  and,  in  the  exercise 
of  a  wise  discretion,  fix  the  amount  of  damages  to  be  recovered 
therefor;  and  their  verdict  thereupon  will  not  be  disturbed,  if  it 
does  not  appear  to  be  excessive. 
Id. — Evidence — Matters  of  Coicmon  Knowledge. — No  testimony  is  re- 
quired upon  matters  which  are  presumably  within  the  knowledge 
or  observation  of  all  men  of  common  intelligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  H.  Lamnie,  and  E.  E.  Millikin,  for  Appellant. 

C.  C.  Wright,  for  Respondent. 

HARRISON,  J.— The  plaintiff's  intestate  brought  this 
action  to  recover  damages  for  personal  injuries  sustained, 
through  the  negligence  of  the  defendant,  while  being  carried 
as  a  passenger  upon  one  of  its  cars  in  the  city  of  Los  Angeles. 
The  cause  was  tried  before  a  jury,  and  a  verdict  rendered  in 
favor  of  the  plaintiff  for  the  sum  of  two  thousand  dollars. 
After  the  rendition  of  the  verdict  and  the  entry  of  judgment 
thereon,  the  plaintiff  died,  and  his  executor  was  thereupon 
substituted  as  plaintiff  in  the  cause,  under  an  order  of  the 
superior  court.  The  defendant  moved  for  a  new  trial,  which 
was  denied,  and  from  this  order  and  the  judgment  defendant 
has  appealed. 

The  court  instructed  the  jury  that  they  were  not  at  liberty 
to  give  punitory  damages,  but  that  they  could  award  the 
plaintiff  "only  such  actual  damages  as  the  evidence  shows  to 
a  reasonable  certainty  he  has  sustained  by  reason  of  the  ac- 
cident of  which  he  complains."  It  also  gave  to  the  jury  the 
following  instruction :  "If  the  plaintiff  is  entitled  to  recover, 
the  measure  of  his  recovery  is  what  is  denominated  compen- 
satory damages, — that  is,  such  sum  as  will  compensate  him 
for  injury  he  has  sustained.  The  elements  entering  into 
damage  are  the  following:  1.  Such  sum  as  will  compensate 
him  for  the  expenses  he  has  paid  or  incurred  in  caring  for 
and  nursing  him  during  the  period  that  he  was  disabled  by 
the  injury,  not  exceeding  the  amount  alleged  in  the  com- 
plaint. 2.  The  value  of  his  time  during  the  period  that  he 
was  disabled  by  the  injury.    3.  If  the  injury  has  impaired 
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Ihe  plaintiff's  power  to  earn  money  in  the  future,  such  sums 
as  will  compensate  him  for  such  loss  of  power.  4.  Such 
reasonable  sum  as  the  jury  shall  award  him  on  account  of 
pain  and  anxiety  he  has  suffered  by  reason  of  his  injury. 
The  first  two  of  these  elements  are  the  subjects  of  direct  proof, 
and  are  to  be  determined  by  the  jury  on  the  evidence  they 
have  before  them.  The  third  and  fourth  elements  are  from 
necessity  left  to  the  sound  discretion  of  the  jury,  but  the 
damages,  in  all,  cannot  exceed  the  amount  alleged." 

The  correctness  of  this  instruction  is  challenged  by  the 
appellant,  upon  the  ground  that  there  was  no  evidence  before 
the  jury  of  the  pecuniary  value  of  the  time  lost  by  the 
plaintiff,  or  from  which  the  jury  were  authorized  to  estimate 
his  earning  capacity. 

It  appears  by  the  instruction  itself  that  in  determining 
the  value  of  the  time  during  the  period  that  the  plaintiff's 
intestate  was  disabled  by  the  injury,  the  court  limited  the 
jury  to  the  evidence  which  they  had  before  them,  and  in  the 
absjenoe  of  any  showing  to  the  contrary,  it  is  not  to  be  as- 
sumed that  this  instruction  was  disregarded.  The  court  prop- 
erly refused  the  instruction  asked  by  the  defendant,  to  the 
effect  that  they  could  not  award  any  damages  for  loss  which 
the  plaintiff  might  have  suffered  because  of  inability  to  at- 
tend to  his  business  since  the  happening  of  the  accident. 

The  objection  of  the  appellant,  that,  as  there  was  no  spe- 
cific testimony  that  the  plaintiff  was  earning  anything  at 
the  time  of  the  injury,  or  of  the  amount  that  he  was  capable 
of  earning,  any  verdict  of  the  jury  under  this  instruction 
would  be  merely  conjecture,  is  untenable.  His  right  to  re- 
cover does  not  depend  upon  the  fact  that  at  the  time  of  the 
injury  he  was  actually  employed  in  the  service  of  another, 
nor  does  the  amount  of  his  recovery  depend  upon  the  amount 
of  wages  which  he  was  receiving.  The  fact  that  he  was  not 
in  the  receipt  of  any  salary  or  wages,  but  was  attending  to  his 
own  business,  does  not  deprive  him  of  right  to  compensation 
for  the  loss  of  his  earning  capacity,  since  it  is  what  he  was 
capable  of  earning,  rather  than  what  he  was  actually  earn- 
ing, that  was  to  be  considered  by  the  jury.  It  may  be  con- 
ceded that  in  the  absence  of  all  evidence  tending  in  any  re- 
spect to  show  an  impairment  of  his  earning  capacity,  the 
jury  would  not  have  been  authorized  to  include  any  compen- 
sation therefor  in  their  verdict,  but  it  does  not  follow  that 
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it  was  necessary  that  there  should  be  direct  or  specific  testi- 
mony that  he  was  in  the  actual  receipt  of  wages,  or  capable 
of  earning  a  specific  sum  in  any  particular  employment. 
Evidence  that  he  was  in  the  receipt  of  wages  or  of  a  salary 
would  have  been  admissible  as  an  element  upon  which  the 
jury  could  act,  but  would  not  have  been  determinative  of 
the  amount  of  their  verdict,  inasmuch  as  it  would  still  be 
necessary  to  consider  the  length  of  time  in  which  he  would 
probably  receive  that  salary,  and  the  extent  to  which  his  ca- 
pacity for  earning  it  would  be  impaired,  and  there  could  be 
no  direct  or  specific  testimony  upon  these  points.  If  the  cir- 
cumstances which  were  before  the  jury  show  that  by  reason 
of  the  injury  he  has  become  unable  to  perform  the  labor  or 
transact  the  business  which  he  was  accustomed  to  transact 
or  perform  prior  thereto,  he  is  entitled  to  recover  damages 
therefor,  and  from  the  nature  of  the  investigation  the  amount 
of  such  recovery  must  be  left  to  the  wise  discretion  of  the 
jury.  It  needs  no  evidence  to  show  that  a  plaintiff  in  full 
health  and  vigor,  who  has  lost  an  arm  or  a  hand  by  reason 
of  the  negligence  of  the  defendant,  has  had  his  earning 
power  greatly  impaired,  and  in  such  a  case  a  jury  would  not 
be  limited  to  nominal  damages,  although  there  should  be  no 
evidence  that  he  was  in  the  receipt  of  wages  at  the  time 
of  the  injury,  but  would  be  authorized  to  give  substantial 
damages.  {Chicago  etc,  R.  R.  Co.  v,  Warner,  108  111.  538; 
Fisher  v.  Jansen,  128  111.  549;  District  of  Columbia  v.  Wood- . 
bury,  136  U.  S.  450;  Oainesville  etc,  Ry.  Co,  v.  Lacy,  86  Tex. 
244;  Missouri  etc.  Ry.  Co,  v,  Vance  (Tex.  Civ.  App.),  41  8. 
W.  Rep.  167.)  The  rule  for  measuring  damages  is,  how- 
ever, the  same,  whatever  may  be  the  extent  of  the  injury, 
but  the  measure  of  damages  in  any  particular  case  will  de- 
pend upon  the  facts  in  that  case.  No  testimony  is  required 
upon  matters  which  are  presumably  within  the  knowledge 
or  observation  of  all  men  of  common  intelligence.  "Juries 
are  in  many  cases  permitted  to  exercise  their  own  individual 
judgments  as  to  values,  upon  subjects  presumptively  within 
their  own  knowledge,  which  they  have  acquired  through  ex- 
perience or  observation,  and  the  objection  that  no  evidence 
was  presented  before  them  upon  such  subjects  is  insufficient 
to  defeat  their  verdict."  {Cederberg  v.  Robison,  100  Cal.  93.) 
In  the  present  case  the  evidence  before  the  jury  showed 
that  the  plaintiff  was  seventy-five  years  of  age,  and  up  to  the 
time  of  tiie  injury  had  been  active  and  in  good  health,  and 
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engaged  in  attending  to  business  of  his  own,  which,  from 
the  testimony  of  others,  appears  to  have  been  somewhat  ex- 
tensive and  diversified.  He  had  held  positions  of  trust  in 
several  financial  and  other  corporations^  and  although  it  does 
not  appear  that  he  was  holding  these  positions  at  the  time 
he  received  the  injury,  Utiis  fact  affects  merely  the  weight 
to  be  given  to  the  evidence.  The  evidence  itself  was  competent 
to  be  considered  by  the  jury  in  determining  the  extent  of  his 
earning  capacity.  There  was  also  evidence  that,  as  a  result 
of  the  injury,  he  had  become  afflicted  with  heart  disease,  by 
which  his  capacity  for  attending  to  his  business  was  seriously 
impaired.  The  plaintiff  himself  was  also  a  witness  at  the 
trial,  and  the  jury  thus  had  an  opportunity  to  judge  of 
his  ability  at  that  time.  This,  in  connection  with  the  t^ti- 
mony  of  his  circumstances  and  condition  in  life  prior  to  re- 
ceiving the  injury,  his  capacity,  and  occupation,  was  evidence 
from  which  the  jury  could  estimate  his  earning  power,  and 
the  extent  of  his  damage  in  that  particular.  Upon  these 
points  the  jury  were  at  liberty  to  exercise  their  own  judg- 
ment, without  the  necessity  of  introducing  any  specific  testi- 
mony thereon  from  witnesses,  and  unless  their  verdict  should 
appear  to  be  excessive,  it  should  not  be  disturbed.  If  the 
damage  claimed  were  of  an  extraordinary  character, — as, 
for  example,  an  inability  to  pursue  his  calling  as  a  physician, 
or  in  any  other  professional  capacity, — the  rule  might  be 
different,  but  there  is  no  claim  of  that  character  here,  and 
the  amount  of  the  verdict  does  not  appear  to  be  excessive. 

The  other  instructions  objected  to  by  the  appellant  need 
no  particular  comment.  They  are  in  accordance  with  es- 
tablished principles  of  law.  Neither  did  the  court  err  in  ex- 
cluding the  evidence  sought  to  be  introduced  by  the  appel- 
lant. The  defendant  could  not  relieve  itself  of  the  conse- 
quences of  its  own  negligence  by  showing  that  others  were 
equally  negligent. 

The  judgment  and  order  are  affirmed. 

Oaroutte,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[Sac.  No.  857.    Bepartment  Two.— September  3,   1901.] 

In  the  Matter  of  the  Estate  of  CHARLES  GALLAGHER, 
Deceased.  MARY  GALLAGHER,  Appellant.  AN- 
THONY GALLAGHER,  Respondent. 

Estates  of  Deceased  Persons — Probate  Homestead — Farming-land 
WITHOUT  Dwelling. — Farming-land  upon  which  there  is  no  dwell- 
ing, and  which  had  not  been  lawfully  claimed  aa  a  homestead,  and 
was  not  lived  upon  at  the  time  of  the  husband's  death,  cannot  be 
set  apart  to  the  widow  as  a  probate  homestead,  by  the  superior 
court,  under  section  14G5  of  the  Code  of  Civil  Procedure. 

Id. — Burned  Dwelling  not  Rebuilt — Invalid  Claim  of  Homestead- 
Offer  OF  Widow  to  Rebuild. — Though  the  spouses  formerly  liveil 
for  many  years  upon  the  farming- land  in  question,  in  a  dwelling- 
house  thereupon,  which  was  destroyed  by  fire  several  years  prior  to 
the  husband's  death,  and  never  rebuilt;  and  though  the  wife,  while 
they  were  living  upon  the  land,  filed  an  invalid  claim  of  homestead 
thereupon,  which  she  believed  to  be  valid;  and  though,  as  widow, 
when  applying  for  the  homestead,  she  offered  to  rebuiM  the  burned 
dwelling, — none  of  these  facts  can  affect  the  legal  question  involved, 
or  justify  the  superior  court  in  setting  apart  to  the  widow,  as  a 
probate  homestead,  the  bare  farming-land,  which  was  neither  occu« 
pied  as  a  home,  nor  suitable  to  be  a  home,  at  the  time  of  the  hus- 
band's death. 

Id. — Nature  of  Homestead  Right — Statute  Law — Jitstice  not  Con- 
sidered.— A  homestead  right  is  a  creation  of  modern  statute  law, 
and  can  only  be  acquired  in  substantial  compliance  therewith.  The 
question  whether  it  would  be  just  to  set  apart  a  probate  homestead, 
which  the  law  does  not  permit,  cannot  be  considered. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sutter 
County  denying  an  application  to  set  apart  a  probate  home- 
stead to  the  widow  of  a  deceased  person.    E.  A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Carl  in,  for  Appellant. 

K.  S.  Mahon,  and  Lawrence  Schillig,  for  Respondent. 

McFARLAND,  J.— This  is  an  appeal  by  Mary  Galla- 
gher, widow  of  the  deceased,  from  an  order  denying  her  ap- 
plication to  have  set  apart  to  her  as  a  homestead  certain  land 
of  the  estate. 

The  application  was  made  under  that  part  of  section  1465 
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of  the  Code  of  Civil  Procedure  which  authorizes  a  probate 
court  to  set  aside  a  homestead  when  '^none  has  been  selected, 
designated,  and  recorded"  during  the  lifetime  of  the  spouses. 
There  is  no  dispute  about  the  facts.  The  land  sought  to 
be  set  aside  is  farming-land,  upon  which  there  was  no  dwell- 
iiig-house,  and  no  building  that  could  be  used  as  a  dwelling ; 
and  at  the  time  of  the  husband's  death  neither  he  nor  the 
petitioner  was  living  on  the  land.  There  had  been  no  statu- 
tory homestead.  The  contention  of  respondent  is,  that  the 
property  involved  was  not  of  the  nature  and  character  of 
homestead  property,  and  therefore  could  not  be  set  apart  as 
a  homestead,  under  section  1465. 

In  the  opinions  in  some  of  the  cases  cited  by  respondent — 
as,  for  instance,  Kingsley  v.  Kingsley,  39  Cal.  665  (which, 
by  the  way,  did  not  deal  with  the  code  provisions  concerning 
homesteads) ;  In  re  Carriger,  107  Cal.  618 ;  Wickersham  v. 
Vomer jord,  96  Cal.  433;  In  re  Armstrong,  80  Cal.  71 — there 
was,  no  doubt,  some  dicta  not  necessary  to  the  determination 
.  of  the  cases  upon  the  facts  presented.  And  the  expression 
used  in  some  of  those  cases,  to  the  effect  that  a  probate  home- 
stead can  be  set  apart  only  upon  property  which  could  have 
l)een  dedicated,  under  the  homestead  act,  immediately  pre- 
ceding the  death  of  the  husband,  must  be  construed  to  mean 
only  that  it  must  be  property  which  in  its  character  is  home- 
stead property — ^that  is,  a  dwelling-house,  with  the  land  on 
which  it  is  situated,  and  which  could  have  been  occupied  as 
a  home — ^and  not  that  it  must  be  land  on  which  the  hus- 
band actually  resided  at  the  time  of  his  death.  In  tlie  case 
of  a  probate  homestead,  the  court  creates  the  homestead,  and 
it  may  be  carved  out  of  any  property  of  the  estate  suitable 
for  a  homestead.  In  the  case  of  In  re  Bowman,  69  Cal.  244, 
the  court  say:  "The  statute  regulating  the  matter  does  not 
require  that  they  [the  premises]  should  ever  have  consti- 
tuted the  residence.  The  finding  of  the  court  is,  that  the 
property  set  apart  is  suitable  and  proper  for  a  homestead, 
and  that  was  a  sufficient  basis  for  the  order  setting  it  apart." 
(See  also  Estate  of  Busse,  35  Cal.  310,  and  In  re  Noah,  73 
Cal.  590.*)  In  the  latter  case  it  is  said:  "It  may  be  con- 
ceded that  the  real  property  set  apart  as  a  homestead  to  the 
surviving  husband  or  wife,  by  order  of  the  court,  need  not 
be  actually  occupied  at  the  time  when  the  order  is  made.'' 
There  is  no  doubt  that  where  there  are  two  or  more  pieces 
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of  land  belonging  to  an  estate,  each  having  a  dwelling- 
house  on  it,  and  being  suitable  for  a  home,  the  probate  court 
may  set  apart  either  piece  as  a  homestead  for  the  widow,  if 
there  are  no  other  valid  objections  to  such  action. 

But  we  think  that  (he  authorities  cited  by  respondent  es- 
tablish the  rule  that  a  probate  homestead  cannot  be  carved 
out  of  a  tract  of  naked  agricultural  land,  having  on  it  no 
dwelling-house  or  other  qualities  of  a  home,  and  therefore 
we  are  of  the  opinion  that  the  order  appealed  from  must 
be  affirmed. 

It  appears  that  for  many  years  prior  to  the  month  of  Octo- 
ber, 1896,  the  deceased  and  petitioner  resided  on  the  lands' 
here  involved,  in  a  dwelling-house  which  stood  thereon ;  that 
in  said  month  the  dwelling-house  and  its  contents  were  de- 
stroyed by  fire;  and  that  from  that  time  until  the  death  of 
the  husband,  which  was  in  February,  1899,  between  two  and 
three  years  afterwards,  neither  husband  nor  wife  resided  on . 
the  land,  but  lived  elsewhere,  and  that  petitioner  continued 
to  live  elsewhere  until  the  date  of  the  filing  of  the  petition. 
No  other  dwelling-house  was  ever  built  on  the  land,  nor  was 
it  in  any  way  occupied  as  a  home.  These  facts  do  not  affect 
the  legal  question  presented.  It  is  not  necessary  to  inquire 
what  petitioner's  rights  would  have  been  if,  after  the  burn- 
ing of  the  house,  the  parties  had  continued  to  live  on  the 
land,  in  a  tent  or  under  the  trees,  or  even  if,  while  erecting 
another  house,  they  had  temporarily  lived  off  the  land,  and 
the  husband  had  died  while  these  conditions  existed.  Where 
parties  actually  live  on  a  piece  of  land  and  make  it  their 
bona  fide  home,  the  phrase  "dwelling-house,"  as  used  in  the 
homestead  law,  would  undoubtedly  be  given  a  very  liberal 
construction.  But  in  the  case  at  bar  ttiere  is  no  pretense 
that  the  parties  lived  on  the  land,  or  in  any  way  made  it 
their  home,  after  the  burning  of  the  house. 

The  court  did  not  err  in  rejecting  the  offer  of  petitioner 
to  prove  that  in  1875  she  executed  and  had  recorded  a  paper 
which  she  supposed  was  a  good  declaration  of  homestead 
on  the  land  in  question,  but  which  was  ineffective  because 
not  in  compliance  with  the  law,  and  that  down  to  about 
May,  1890,  she  believed  such  paper  to  be  a  valid  and  effective 
homestead  declaration.  Neither  did  the  court  err  in  reject- 
ing her  offer  to  prove  that  it  was  her  intention,  if  the  court 
should  grant  her  application,  to  mo(ve  upon  the  land  and 
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erect  a  suitable  dwelling-house  or  home.  If  these  facts  had 
been  proven,  the  legal  aspect  of  the  question  involved  would 
not  have  been  changed. 

We  cannot  deal  with  the  question  whether  or  not  it  would 
be  a  just  thing  to  give  the  land  to  petitioner.  A  homestead 
right  is  a  creation  of  modem  written  law ;  and  it  can  be 
acquired  only  by,  at  least,  a  substantial  compliance  with 
that  law. 

The  order  appealed  from  is  affirmed. 

Henshaw,  J.,  concurred. 

TEMPLE,  J.,  concurring. — I  concur  in  the  judgment, 
and  for  the  reasons  stated.  The  discussion  of  former  cases 
seems  to  have  no  bearing  upon  this  case. 


[Sac.  No.  807.    Department  One.— September  6,  1901.1 
I.  W.  HEILIG,  Appellant,  v.  W.  W.  PARLIN,  Respondent. 

Vendor  and  Pubchabeb— Oontbact  of  Salb — ^Rescission  bt  Vendob 
— Reoovebt  of  Payments  by  Purchaser. — Where  a  contract  of  sale 
of  real  estate  is  rescinded  bj  the  vendor  for  non-payment  of  further 
installments  of  the  purchase-money,  by  retaking  possession  of  the 
land,  with  notice  to  the  purchaser  that  the  contract  is  absolutely 
abandoned  and  determined,  the  purchaser  may  recover  back  the  in- 
stallments of  purchase-money  which  have  been  paid  under  the  con- 
tract so  rescinded. 

Id. — FoBMEB  Judgment — Action  to  Quiet  Tituc — Cross-complaint 
FOB  Purchase-money — Res  Adjudicata. — A  former  judgment  in  an 
action  to  quiet  title,  brought  by  the  vendor  against  the  purchaser 
after  the  vendor  had  retaken  possession,  in  which  the  purchaser 
pleaded  the  contract  of  sale,  and  alleged  performance  thereof  to  the 
date  of  ouster,  and  filed  a  cross-complaint,  praying  judgment  for  a 
return  of  the  purchase-money  paid,  but  did  not  allege  a  rescission 
of  the  contract  of  sale,  is  not  rea  adjudicata,  in  bar  of  a  subse- 
quent action  to  recover  the  purchase-money  paid,  in  which  a  rescis- 
sion of  the  contract  of  sale  is  alleged  and  admitted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kings  County  and  from  an  order  denying  a  new  trial.  M. 
L  Short,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 
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James  A.  Burns,  and  Dixon  L.  Phillips,  for  Appellant. 
A.  G.  Park,  R.  J.  Hudson,  and  Hudson  &  Prior,  for  Re- 
spondent. 

VAN  DYKE,  J.— January  2,  1891,  the  appellant,  Heilig, 
and  respondent,  Parlin,  entered  into  an  agreement,  in  writ- 
ing, for  the  sale,  by  Parlin  to  Heilig,  of  a  certain  twenty 
acres  of  land  in  Kings  County,  then  belonging  to  Parlin. 
Heilig  was  required  by  the  agreement  to  take  possession  of 
the  land  and  to  make  certain  paynients,  and  at  his  own  ex- 
pense set  out  to  vines  or  fruit  trees  one  fourth  of  said  land 
each  year  for  four  successive  years,  and  keep  the  same  in 
good  growing  and  thrifty  condition.  Thereupon  the  ven- 
dee, Heilig,  entered  into  possession  of  said  land  and  per- 
formed the  conditions  and  paid  all  the  portion  of  the  pur- 
chase price  required  up  to  February  2,  1895,  amounting  to 
$885.45,  and  the  costs  of  the  improvements,  amounting  to 
$1,455.  The  payment  due  February  2,  1895,  not  having 
Been  paid,  eight  days  thereafter — to  wit,  on  the  10th — Par- 
lin, the  vendor,  served  a  notice,  in  writing,  demanding  pos- 
session of  the  land,  and  notified  the  vendee  that  the  contract 
was  absolutely  abandoned  and  determined  because  of  the 
failure  to  make  said  payment,  and  soon  thereafter  he  took 
possession  of  said  land,  and  on  March  19,  1895,  commenced 
an  action  in  the  superior  court  of  Kings  County  to  quiet 
title  to  said  twenty  acres  of  land.  Heilig,  as  defendant  in 
said  action,  answered,  and  also  filed  a  cross-complaint,  set- 
ting out,  in  substance,  the  contract  referred  to,  and  alleging 
due  performance  up  to  the  date  of  the  ouster,  and  praying 
judgment  on  the  cross-complaint  for  the  amount  of  the  pur- 
chase-money paid  and  money  expended  under  the  contract. 
Parlin,  the  plaintiff  in  that  action,  filed  a  general  demurrer 
to  the  answer  and  also  to  the  cross-complaint,  which  demur- 
rers were  sustained  by  the  court,  and  Heilig,  the  defendant 
therein,  declining  to  amend,  his  default  was  taken,  and  judg- 
ment entered  in  favor  of  Parlin,  plaintiflF  therein,  quieting 
his  title  to  said  tract  of  land.  Thereafter,  in  December,  1896, 
this  action  was  brought  to  recover  the  portion  of  the  pur- 
chase price  paid  on  the  land  and  the  money  expended,  on 
the  ground,  as  alleged  in  the  complaint,  that  the  contract 
was  rescinded  on  the  part  of  the  vendor,  the  defendant  here- 
in.   On  the  trial  of  this  case,  after  the  plaintiff  had  rested, 
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the  defendant  offered,  and  the  court  admitted  in  evidence, 
against  the  objection  of  the  plaintiff,  the  judgment  roll  in 
the  former  action,  rendered  January  18,  1896,  in  which  the 
defendant  herein  was  plaintiff  and  plaintiff  herein  was  de- 
fendant, that  being  the  action  to  quiet  title  to  the  twenty 
acres  of  land  in  question.  At  the  request  of  the  defendant, 
the  court  also  instructed  the  jury  that  said  judgment  "is  a 
former  adjudication  of  the  action  now  before  you,  and  is 
a  bar  to  the  plaintiff's  recovery  in  the  present  action,  and  you 
are  instructed  to  return  a  verdict  for  the  defendant." 

The  question  presented  on  this  appeal  is,  whether  the  judg- 
ment in  the  action  to  quiet  title  is  a  bar  to  the  recover}^  in 
this  action,  which  is  in  the  nature  of  an  action  for  money 
had  and  received,  paid  out,  and  expended.  The  effect  of  a 
judgment  in  an  action  is,  in  respect  to  the  matter  directly 
adjudged,  conclusive  between  the  parties  and  their  succes- 
sors in  interest  litigating  for  the  same  thing,  under  the  same 
title,  and  in  the  same  capacity."  (Cb'de  fiv.'Pfoc*  sccVl(?08.) 
"That  only  is  deemcci  Ho  b^te  bean  adjnflgfed  in  a  former 
judgment  which  appears  upon  its  face  to  have  been  so  ad- 
judged, or  which  was  actually  and  necessarily  included 
therein  or  necessary  thereto."  (Code  Civ.  Proc,  sec.  1911.) 
The  matter  directly  involved  in  the  former  suit  was  the  title 
to  the  tract  of  land  in  question,  which  was  sought  to  be 
quieted.  The  matter  directly  involved  in  this  action  is  the 
right  to  recover  money  paid  on  a  contract  rescinded  by  the 
other  party  to  it.  The  only  thing  appearing  upon  the  face  of 
the  judgment  to  have  been  adjudged  in  the  former  action 
is  the  title  of  Parlin,  the  plaintiff  therein,  to  the  land  in 
question,  ai>d  his  right  to  have  such  title  quieted,  and  that 
judgment  was  entered  upon  the  default  of  the  defendant, 
the  plaintiff  here,  which  was  an  equivalent  to  a  disclaimer  on 
his  part  to  any  claim  or  title  to  said  land.  In  other  words,  he 
acquiesced  in  the  rescission  of  the  contract  on  the  part  of 
Parlin,  and  falls  back  upon  his  right  resulting  from  such 
rescission  to  recover  the  money  paid,  laid  out,  and  expended 
while  the  contract  subsisted. 

The  cross-complaint  in  the  action  to  quiet  title  did  not  aver 
that  the  contract,  in  reference  to  which  the  money  had  been 
paid  and  e.\j)endrd,  had  been  rescinded.  It  may  have  been 
for  that  reason  that  the  court  sa^t«ained  the  dcnuirrer  on  the 
ground  that  it  failed  to  state  a  cause  of  action.  In  the  present 
case,  however,  the  complaint  directly  alleges  a  rescission  on 
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the  part  of  the  vendor,  Parlin,  and  this' allegation  is  not  de- 
nied in  the  answer.  In  such  case  the  vendee  is  clearly  en- 
titled to  recover  what  he  paid  under  and  in  pursuance  of  the 
contract  so  rescinded.  (Bohall  v.  DiUer,  41  Cal.  533 ;  Shively 
V.  Semi-Tropic  L.  &  W.  Co.,  09  Cal.  259;  Merrill  v.  Merrill, 

103  Cal.  287;  Glock  v.  Howard  and  Wilson  Colony  Co.,  123 
Cal.  15.*)  We  think  the  court- below  erred  in  holding  and 
instructing  the  jury  that  the  judgment  in  the  action  to  quiet 
title  was  a  bar  to  the  plaintiff's  recovery  in  the  present  action. 

Judgment  and  order  denying  a  new  trial  are  reversed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[S.  F.  No.  2544.    Department  One. — September  6,  1901.] 

-•  JOSMH  KRANPENSTSIN,  Appelant,  v.  R.  B.  JOHN- 
'  •"  -  ••'--:    -.:  sbk--e£iai:;  .R^jtondentB. 

Appeal — Motion  to  Dismiss — Sebvice  or  Nones  Bt  Mail — Suvfx- 
ciENCT  OF  Pboof. — ^Upon  motion  to  dismias  an  appeal  for  failure 
to  serve  the  notice  of  appeal  upon  all  of  the  advene  parties,  where 
appellant  submitted  an  affidavit,  stating  in  positive  terms  service  of 
the  notice  upon  their  attorney  by  mail,  and  the  existence  of  the 
conditions  upon  which  such  service  was  permissible,  and  also  stat^ 
ing  that,  after  the  service,  respondent's  attorney  admitted  receipt  of 
the  notice  through  the  mail,  such  statements  will  prevail  over  any 
mere  inference  to  the  contrary,  from  facts  set  forth  in  an  affidavit 
of  respondents'  attorney,  including  a  statement  of  mere  want  of 
recollection  by  him  of  the  admission  that  the  notice  was  received. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the  Su- 
perior Court  of  Fresno  County.    E.  W.  Risley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  E.  Church,  Henry  U.  Brandenstein,  and  Percy 
Clarke  Church,  for  Appellant. 

George  L.  Warlow,  and  Horace  Hawes,  for  Respondents. , 

THE  COURT. — Upon  the  respondents'  motion  to  dismiss 
the  appeal  upon  the  ground  that  service  had  not  been  made 
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upon  all  of  the  adverse  parties,  affidavits  were  presented,  from 
which  it  appears  that  the  notice  of  appeal  was  served  by  mail. 
The  affidavit  in  support  thereof  states  in  positive  terms  the 
fact  of  such  service,  and  the  existence  of  the  conditions  under 
which  such  service  may  be  made,  one  of  which  is,  that  the 
attorney  making  the  affidavit  did  not  know  the  residence  of 
the  attorney  for  the  respondents.  It  also  states  that,  after 
such  service,  the  attorney  for  the  respondents  admitted  that 
he  had  received  the  notice  so  sent  him  through  the  mail.  In 
reply  thereto,  said  attorney  has  filed  an  affidavit,  setting 
forth  certain  facts  from  which  it  might  be  inferred  that  the 
attorney  for  the  appellant  did  in  fact  know  the  place  of  his 
residence,  and  also  denying,  "according  to  his  best  recollec- 
tion, upon  the  subject,"  that  he  had  admitted  having  re- 
ceived the  notice.  We  must  hold,  however,  that  as  these 
facts  are  positively  stated  in  the  affidavit  on  behalf  of  the 
appellant,  they  must  prevail  over  any  inference  to  the  con- 
trary that  may  be  drawn  from  the  facts  set  forth  in  the 
affidavit  on  behalf  of  the  respondents,  and  against  the  want 
of  recollection  thereof  on  the  part  of  said  attorney. 
The  motion  is  denied. 


[L.  A.  Ko.  817.    Department  Two. — September  6,  1901.] 

CARLETON  W.  MILLER,  Respondent,  v.  E.  A.  FANO  et 
al.,  Appellants. 

False  Impeibonicent — ^Mistaken  Idezvtitt — Identify  hug  Person  not 
Liable. — One  who,  without  malice,  but  acting  under  an  honest  mis- 
take as  to  the  identity  of  a  party,  erroneously  identifies  such  person 
to  an  arresting  officer,  who  thereupon  takes  him  into  custody,  is 
not  liable  for  the  false  imprisonment,  if  he  in  no  other  manner 
either  aided  or  assisted  in  the  wrongful  arrest,  or  directed,  re- 
quested, or  advised  the  officer  to  make  it. 

Id. — ^Liability  of  Abbesting  Officeb— Gabelebs  Abbest  of  Innocent 
Pebson. — ^A  police-officer  who  makes  an  arrest  must  use  prudence 
and  diligence  to  find  out  if  the  party  arrested  is  the  party  described 
in  his  warrant,  and  if  he  willfully  or  carelessly  arrests  an  innocent 
party,  he  is  liable  for  false  imprisonment. 

Id.— Etioence— Oibcumstances  of  Unlawful  Iicpbibonment. — In  an 
action  for  Buch  false  imprisonment,  all  the  fact*  and  circumstaiioeB 
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ooimected  with  bis  unlawful  imprisonment,  including  his  treatment 
while  in  the  custody  of  other  police  officials,  to  whom  he  had  been 
surrendered,  are  admissible  in  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  J.  W. 
Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Frederick  W.  Stearns,  for  Appellants. 
McNealy  4  Andrews,  for  Respondent. 

THE  COURT. — This  action  was  brought  to  recover  dam- 
ages for  false  imprisonment.  The  court  filed  findings,  and 
ordered  jndsrraent  for  plaintiff  for  the  sum  of  fifteen  hundred 
dollars.  The  defendants  appeal  from  the  judgment  and  from 
en  order  denying  their  motion  for  a  new  trial.  It  is  claimed 
—and  we  think  correctly — that  the  evidence  is  insufficient  to 
sustain  the  finding?,  in  so  far  as  they  find  that  defendant 
Fano  arrested  or  imprisoned  the  plaintiflf.  There  is  no  evi- 
dence to  show  that  defendant  Fano  advised  or  participated 
in  the  arrest  or  imprisonment  of  plaintiff. 

False  imprisonment  is  the  unlawful  arrest  or  detention  of  a 
person  without  warrant,  or  by  an  illegal  warrant,  or  a  war- 
rant illegally  executed,  and  either  in  a  prison  or  place  used 
temporarily  for  that  purpose,  or  by  force  and  constraint  with- 
out confinement.  It  is  not  claimed  that  Fano  was  an  officer, 
or  that  he  made  the  arrest  personally,  or  that  he  personally 
imprisoned  the  plaintiff  or  deprived  him  of  his  libtrty.  It 
is,  however,  claimed  that  by  his  acts  and  conduct  he  assisted 
defendant  Place  in  the  unlawful  arrest  and  imprisonment. 
If  a  party  authorizes,  encourages,  directs,  or  assists  an  officer 
to  do  an  unlawful  act,  or  procures  an  unlawful  airest  without 
process,  or  participates  in  the  unlawful  arrest  or  imprison- 
ment, such  party  is  liable.  With  these  definitions  in  view, 
the  facts  as  to  defendant  Fano  may  be  briefly  stated  as  fol- 
lows :  He  resided  in  the  city  of  San  Diego  in  the  year  1898, 
and  was  manager  for  the  firm  of  "S.  H.  Moll  &  Co,"  engaged 
in  the  business  of  buying  and  selling  railroad  tickets.  After 
buying  such  tickets — particularly  to  Eastern  points — he  was 
in  the  habit  of  dealing  with  one  Lehman,  of  Los  Angeles, 
to  whom  he  would  resell  the  tickets.    He  bought  three  tickets 
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at  one  time)  and  sent  them  to  Lehman.    After  sending,  them 
he  received  from  Lehman  the  following  letter: — 

"Los  Angblbs,  Cal.,  August  13,  1898. 
"Mb.  E.  a.  Fang,  San  Diego,  Cal. 

"Dear  Sir, — ^I  just  received  your  letter  inclosing  the  two 
Phoenix  tickets,  and  one  for  Jerome  Junction,  Arizona.  The 
ticket  reading  to  Jerome  belongs  to  me,  as  you  will  see  by  the 
inclosed  receipt.  What  did  you  pay  for  this  ticket?  When 
did  you  buy  it?  Give  me  a  description  of  the  man  that  sold 
it  to  you.  I  have  sworn  out  a  warrant  for  his  arrest.  See 
if  you  can  locate  him.  Be  sure  and  send  back  this  receipt  in 
your  next  letter,  as  I  must  have  it  in  evidence.  Let  me  hear 
from  you  by  return  mail.  Will  send  draft  when  I  get  an  an- 
swer to  this.  Yours  very  truly, 

"0.  J.  LEHMAN." 

About  the  20th  of  August,  defendant  Place  received  a  tele- 
gram from  one  Johnston,  a  constable  of  Los  Angeles,  in  sub- 
stance as  follows:  "Arrest  Frank  L.  Kuhn.  See  Fano,  a  brok- 
er, number  735  Fifth  Street,  for  information.''  After  the  re- 
ceipt of  the  above  telegram,  Place  went  to  see  defendant  Fano 
and  showed  him  the  telegram.  Fano  told  Place  that  a  party 
had  been  in  his  place  of  business  and  sold  him  the  ticket,  and 
when  asked  for  a  description  of  the  party,  Fano  said  that  he 
was  not  good  at  giving  descriptions,  but  that  he  thought  he 
would  know  the  party  if  he  should  see  him  on  the  street. 
Some  days  afterwards,  and  about  the  seventh  day  of  Septem- 
ber, 1898,  Place  met  Fano  in  front  of  the  Express  Block,  on 
F  street,  and  Fano  told  him  that  he  thought  the  party  was 
over  in  Hirschler's  store.  After  Fano  went  across  the  street 
to  Hiischler's  store,  he  came  back,  and,  the  defendant  Place 
testified,  "he  identified  Mr.  Miller  to  me,  as  I  understood  it, 
as  the  man  I  wanted  to  arrest."  Place  further  testified  that 
after  he  arrested  plaintifiF  he  took  him  to  Fano's  store,  and 
Fano  said,  "That  is  the  man,"  or  "That  is  the  man  I  sold  a 
ticket  to."  "I  asked  Mr.  Fano,  I  says,  *Mr.  Fano,  is  this  the 
man  that  I  want?'  and  Mr.  Fano  said  something  about  the 
party  that  had  been  in  there  and  sold  him  a  ticket,  or  the 
ticket,  or  something.  I  know  the  ticket  proposition  came  in 
at  that  time,  and  he  turned  around  and  asked  the  boy  in 
the  store,  and  the  boy  says  'yes.'  He  turned  to  the  boy,  and 
asked  the  boy,  and  says.  This  is  him,  isn't  it?'  or  This  is 
the  man?'  or  something  of  that  kind,  and  the  boy  said  'yes.' 
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That  was  all  Mr.  Fano  had  to  do  with  it. . .  .1  'arrested  him 
upon  the  strength  of  the  telegram  I  had  from  Los  Angeles; 
that  is  what  I  went  on  as  my  authority  for  making  the  ar- 
rest." 

The  witness  Price — ^the  boy  referred  to  as  being  in  Fano's 
store — testified:  "Mr.  Place  brought  the  man  in,  and  he  says, 
'Is  this  the  man?'  Mr.  Fano  says,  *He  looks  like  a  man  who 
sold  us  a  railroad  ticket.'  Mr.  Fano  asked  me  what  I  thought 
of  it,  and  I  told  him  'yes ;'  I  thought  the  saime  as  he." 

Defendant  Fano  testified,  that  after  Place  came  to  him  and 
showed  him  the  telegram,  that  he  saw  plaintiff,  and  believed 
him  to  be  the  man  who  sold  him  the  railroad  ticket;  but  he 
testified:  "I  never  identified  Mr.  Miller  as  Mr.  Kuhn.  No, 
sir;  there  was  no  name  mentioned  of  anybody  in  all  the 
dealings  of  the  whole  thing;  there  was  no  name  at  all  men- 
tioned. I  said,  'There  is  the  man  that  sold  me  a  railroad 
ticket' ;  that  was  the  only  answer." 

The  plaintiff  testified  as  to  being  taken  by  Place  to  Fano's 
store,  and  "Mr.  Fano  was  sitting  there,  and  Mr.  Place  said, 
'Is  this  the  man  that  sold  you  that  ticket?'  Mr.  Fano  said, 

'Yes ;  that  is  the  man' ; 'you  are  the  man' ;  and  he  turned 

and  said  to  his  clerk,  'Ain't  he?'  and  the  clerk  kind  of 
grinned,  and  said,  'I  guess  you  are  right.'  I  says,  'You  are 
mistaken.' " 

The  above  is  all  the  evidence  in  any  way  tending  to  con- 
nect Fano  with  the  transaction.  It  does  not  appear  that  he 
had  any  malice  toward  plaintiff,  or  that  he  even  desired  his 
arrest.  He  never  counseled  it  in  any  way  or  manner.  It 
does  not  appear  that  he  knew  Kuhn,  the  man  named  in  the 
telegram.  He  certainly  believed  plaintiff  to  be  a  man  who 
had  sold  him  a  railroad  ticket.  He  told  plaintiff  so,  and 
asked  his  clerk  if  plaintiff  was  not  the  man,  in  the  presence 
of  plaintiff.  The  clerk  also  thought  so.  As  to  whether  the 
identification  was  sufficient  to  justify  Place  in  ar- 
resting plaintiff,  seems  not  to  liave  concerned  Fano,  The' 
identification  might  have  been  one  of  the  causes,  or  the  prin- 
cipal cause,  of  the  arrest,  but  it  does  not  follow  that  Fano 
aided  or  abetted  in  the  wrongful  act  of  Place.  If  Fano  had 
known  nothing  at  all  about  any  intention  on  the  part  of 
Place  to  arrest  plaintiff,  and  had  identified  him  precisely  as 
he  did,  such  identification  might  have  caused  the  arrest,  but 
surely  it  could  not  be  contended  that,  under  such  circum- 
stances, Fano  would  be  guilty  of  false  imprisonment.  It  is 
the  duty  of  every  citizen,  when  called  upon,  to  give  all  in- 
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formation  in  his  possession  to  the  proper  officers  of  the  law 
as  to  persons  connected  with  crimes.  No  doubt,  if  a  person 
should  willfully  identify  the  wrong  man  as  being  the  crim- 
inal, for  the  purpose  of  having  him  arrested  and  prosecuted, 
and  on  such  identification  he  should  be  arrested,  such  per- 
dbn  would  aid  and  assist  in  the  arrest.  But  it>would  be  a 
hard  and  unjust  law  that  would  hold  a  party  responsible 
in  damages  for  false  imprisonment  for  an  honest  mistake  as 
to  the  identity  of  a  party. 

It  is  said  by  Newell,  in  his  work  on  Malicious  Prosecution 
(sec.  8,  p.  108),  "It  it  is  only  where  the  party  himself  orders 
or  encourages  lawlessness  that  he  can  be  treated  as  a  joint 
wrong-doer,  because  he  is  actually  a  trespasser,  and  is  liable 
to  the  extent  of  his  own  misconduct." 

In  the  case  of  Hopkins  v.  Crowe,  7  Car.  &  P.  373,  it  was 
said  by  Lord  Denman : .  "If  the  defendant  directed  the  po- 
lice-officer to  take  the  plaintiff  into  custody,  he  is  liable  in 
the  present  action  for  false  imprisonment;  but  if  he  merely 
made  his  statement  to  the  constable,  leaving  it  with  the  con- 
stable to  act  or  not,  as  he  thought  proper— that  is,  if  the  de- 
fendant, in  eflfect,  said,  'You  may  take  him  if  you  think 
proper' — then  the  defendant  will  not  be  liable,  at  least  not 
in  this  form  of  action.  Police-officers  are  quite  wrong  to 
take  a  person  into  custody,  merely  because  another  says, 
*He  has  cruelly  used  my  horse.'  They  should  either  inquire 
into  all  the  particulars,  or  else  they  should  see  the  animal, 
so  as  to  form  a  judgment  as  to  what  has  occurred." 

So  where  a  joint  defendant  appeared  to  have  disclosed  to 
the  officer  what  he  knew,  and  expressed  an  opinion  that  there 
was  enough  of  suspicion  against  the  defendant  to  have  her 
examined,  he  was  held  not  liable.  {Burns  v.  Erben,  26 
How.  Pr.  276;  40  N.  Y.  466.)  In  the  opinion  this  language 
is  used:  "He  did  not  request  or  urge  any  arrest,  but  left 
it  to  the  officer  at  the  station-house  to  decide  on  its  propriety. 
Nor  did  he  make  any  charge.  Such  officer  appeared  to  ex- 
ercise the  authority  given  him  by  law  of  arresting  persons 
ttiat  he  suspected." 

In  a  late  case  {Joske  v.  Irvine,  91  Tex.  574),  the  supreme 
court  of  Texas  appears  to  have  carefully  considered  the  ques- 
tion. A  merchant  had  requested  a  policeman  to  trace  his 
goods,  for  which  his  delivery-man  had  failed  to  account,  and 
had  Uireatened  to  make  an  affidavit  against  the  delivery- 
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man.  The  policeman,  innnediately  after  the  talk  with  the 
merchant,  arrested  the  delivery-man  without  warrant.  It 
was  held  that  the  merchant  was  not  liable  for  false  imprison- 
ment. In  speaking  of  what  Joske,  the  merchant,  had  done 
and  said,  the  court  used  this  language:  "We  are  of  the  opin- 
ion that  from  the  mere  exercise  of  this  right  the  law  will 
not  permit  the  inference  to  be  drawn  that  he  'requested  or 
directed'  the  arrest,  though  it  be  conceded  that  but  for  its 
exercise  the  arrest  would  never  have  been  made."  To  the 
same  efifect  are  Veneman  v.  Jones,  118  Ind.  45;*  Linnen  v. 
Banfield,  114  Mich.  93;  Murphy  v.  Walters,  34  Mich.  180; 
Teal  V.  Fissel,  28  Fed.  Rep.  351. 

The  court,  in  finding  7,  finds  that  at  the  time  of  the  ar- 
rest "the  defendant  Fano  and  his  clerk  fully  identified  plain- 
tiff as  Frank  L.  Kuhn."  This  finding  is  not  only  without 
support  in  the  evidence,  but  is  contrary  thereto.  Fano  says 
that  he  never  identified  plaintiff  as  Frank  L.  Kuhn.  It  does 
not  appear  that  Fano  ever  knew  any  one  by  the  name  of 
Frank  L.  Kuhn.  Counsel  contends  that  that  part  of  finding 
11  to  the  effect  that  the  arrest  of  plaintiff  and  his  subsequent 
imprisonment  was  willfully  done  by  defendant  is  without 
support  in  the  evidence.  This  contention  is  true,  from  what 
has  been  said,  as  to  defendant  Fano,  but  there  is  evidence  to 
sustain  the  finding  as  to  defendant  Place.  He  was  an  officer 
of  the  law.  He  made  the  arrest  without  legal  warrant.  When 
plaintiff  was  arrested  he  promptly  gave  Place  his  true  name 
and  his  business  card,  told  him  how  he  came  to  San  Diego, 
the  hotel  at  which  he  registered,  and  the  date.  He  also  told 
him  that  he  had  long  been  in  the  service  of  the  revenue  de- 
partment at  San  Francisco,  and  that  Ned  Taylor,  who  lived 
in  San  Diego,  had  known  him  for  over  thirty  years.  Place 
had  known  Taylor  for  several  years,  but  did  not  take  the 
trouble  to  look  him  up,  so  as  to  see  whether  or  not  he  was  ar- 
resting an  innocent  man.  Plaintiff  also  told  Place  of  a  car- 
penter by  the  name  of  Brewer  who  knew  him,  but  no  at- 
tempt was  made  to  find  Brewer.  Place,  without  seeking 
further  information  as  to  plaintiff — in  fact,  ignoring  the 
statements  of  plaintiff — ^telegraphed  to  Los  Angeles  that  "he 
had  secured  the  man  he  was  seeking."  He  then  took  plain- 
tiff to  the  county  jail  and  delivered  him  over  to  the  jailer, 
where  he  was  searched,  deprived  of  his  watch  and  his  money. 
After  staying  in  the  county  jail  all  night,  the  defendant 

1 10  Am.  St.  Bep.  100. 
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Place,  on  the  next  morning,  delivered  plaintiff  to  the  deputy 
constable  from  Los  Angeles,  to  which  place  plaintiff  was 
taken.  And  this,  notwithstanding  the  fact  that  Taylor  had 
seen  Place  and  said  to  him:  "Harry,  you  have  made  a 
mistake  here ;  this  is  my  old  friend  Carleton  Miller.  I  have 
known  him  over  thirty  yelirs/'  This  evidence  shows  such 
gross  carelessness  and  disregard  of  plaintiff's  rights  that  it 
fully  justified  the  finding  as  to  Place.  An  officer  of  the  law 
has  A  duty  to  perform  in  making  an  arrest.  He  also  owes 
a  duty  to  the  public,  and  to  the  party  about  to  be  arrested. 
He  should  use  prudence  and  diligence  to  find  out  if  the 
party  arrested  is  the  party  described  in  his  warrant.  If,  in 
his  zeal,  he  willfully  or  carelessly  arrests  an  innocent  party, 
he  should  be  made  to  suffer  the  consequences. 

Testimony  was  admitted,  under  the  objections  of  defend- 
ants, as  to  the  imprisonment  of  plaintiff  in  Txw  Angeles,  and 
his  treatment  in  jail  at  that  place;  that  he  was  confined  with 
persons  charged  with  crime,  and  compelled  to  sleep  in  a 
bed  without  adequate  clothing.  We  think  the  testimony 
was  proper.  It  was  the  probable  consequence  of  the  unlaw- 
ful arrest  by  Place.  He  placed  plaintiff  in  the  custody  of 
th€  Los  Angeles  officials  as  being  the  party  named  in  the 
telegram ;  and  all  the  facts  and  circumstances  connected  with 
his  unlawful  imprisonment  were  admissible  in  evidence. 
(3  Sutherland  on  Damages,  2d  ed.,  sec.  1257;  Abrahams  v. 
Cooper,  81  Pa.  St.  2S2;  Fenelon  v.  Butts,  53  Wis.  349;  Kin- 
dred V.  Stitt,  51  111.  408;  McCall  v.  McDowell,  1  Abb.  214.) 

Certain  rulings  are  complained  of  in  regard  to  questions 
asked  of  the  defendant  Place.  It  is  claimed  that  the  evi- 
dence was  not  competent  as  to  defendant  Fano.  From  what 
has  been  said  as  to  the  evidence,  it  becomes  unnecessary 
to  pass  upon  the  questions.  The  same  may  be  said  in  re- 
gard to  the  motions  to  strike  out  certain  evidence.  We  find 
no  error  in  the  admission  of  evidence  as  to  defendant  Place 
that  would  justify  a  reversal  of  the  case  as  to  him. 

The  judgment  and  order  are  reversed  as  to  defendant  Fano 
and  affirmed  as  to  defendant  Place. 
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[Crim.   No.   779.     In   Bank.— September  6,   1901.] 
Ex  parte  WILLIAM  McCLAIN,  on  Habeas  Corpus. 

MmnczPAL  OoBPoRATioirB— Pobsbbbion  of  Lottebt  Tickets — Oonstx- 
TDTiONAi.  Law. — ^Under  section  11  of  article  XI  of  the  state  oonsti- 
tution,  a  municipal  corporation,  in  the  exercise  of  its  police  powers, 
has  authority,  by  ordinance,  to  make  it  unlawful  for  any  person  to 
have  in  his  possession  a  lottery  ticket,  and  to  punish  its  violation. 
Such  an  ordinance  ia  neither  unreasonable  nor  oppressive. 

HABEAS  CORPUS  from  the  Supreme  Court  to  the  Sher- 
iff of  the  City  and  County  of  San  Francisco  to  test  the  valid- 
ity of  a  municipal  ordinance  under  which  petitioner  was 
convicted  in  the  Police  Court.    Charles  T.  Conlan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  S.  Wirt,  for  Petitioner. 

A.  S.  Newburgh,  amicus  curiae,  also  for  Petitioner. 

Charles  L.  Weller,  Assistant  District  Attorney,  for  Re- 
spondent. 

HENSHAW,  J.— By  ordinance  No.  68  of  the  city  and 
county  of  San  Francisco  it  is  made  "unlawful  for  any  person . 
to  have  in  his  possession  any  lottery  ticket,"  etc.,  and  upon 
conviction  of  a  violation  of  the  terms  of  the  ordinance  the 
defendant  may  be  punished  by  fine  or  imprisonment,  or 
both.  The  petitioner  here  was  convicted  of  a  violation  of  this 
ordinance,  and  seeks  his  release  under  this  writ,  upon  the 
asserted  ground  that  the  ordinance  in  question  is  unreason- 
able and  void. 

The  United  States  government  refuses  the  use  of  its  mails 
to  advertising  lotteries,  transmission  of  lottery  tickets,  the 
announcement  of  the  winning  numbers  in  lotteries — ^in  short, 
to  the  sending  of  any  literature  in  aid  of  such  gambling 
schemes — and  it  makes  penal  the  violation  of  its  laws  in 
any  of  .these  respects.  The  state  of  California,  by  its  penal 
laws,  prohibits  the  setting  up  of  a  lottery,  and  declares  it  to 
be  a  misdemeanor  for  any  person  to  sell  a  lottery  ticket. 
There  are,  then,  against  all  gambling  devices  of  this  kind, 
not  only  the  public  policy  of  the  general  government  and 
of  this  state,  but  also  the  express  mandate  of  their  criminal 
laws,  so  that  the  avowed  policy  and  the  expressed  intent  is 
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to  stamp  out,  by  penal  legislation,  the  traffic  in  lottery  tick- 
ets. It  is  true  that  the  state,  while  declaring  it  to  be  a  penal 
offense  to  sell  a  lottery  ticket,  has  not  made  the  purchaser 
equally  culpable.  But  no  one  will  question  the  right  of  the 
state  to  declare,  if  it  sees  fit  so  to  do,  that  the  purchaser  of 
a  lottery  ticket,  equally  with  the  seller,  is  guilty  of  a  mis- 
demeanor. It  may  be  concluded,  therefore,  that  in  a  rea- 
sonable exercise  of  its  police  powers  a  municipality  may  pass 
any  ordinance  in  furtherance  of  the  avowed  general  policy 
of  the  national  and  state  government.  In  this  regard  our 
cities  and  counties  draw  their  power,  not  from  legislative 
permission,  but  from  the  direct  grant  of  the  constitution  it- 
self, which,  by  section  11  of  article  XI,  empowers  them  to 
make  and  enforce  within  their  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with 
general  laws. 

The  matter  of  this  ordinance  being,  then,  clearly  one  of 
police  regulation,  and  the  power  to  pass  such  ordinances  be- 
ing expressly  conferred  upon  a  municipality,  there  is  left 
for  consideration  the  question  whether  the  exercise  of  that 
power  in  this  instance  be  unreasonable  or  oppressive  for  the 
accomplishment  of  the  end  in  view.  Against  its  validity 
it  is  urged  that  it  is  unreasonable,  in  making  the  mere  pos- 
session, without  reference  to  any  ultimate  intent  of  the  pos- 
sessor, an  offense,  and,  as  is  usual  when  a  law  is  attacked 
upon  this  ground,  harrowing  instances  are  cited — as  of  a 
blind  man  to  whom  might  be  given  a  lottery  ticket,  he  not 
knowing  it  to  be  such,  or  of  another  into  whose  pocket 
might  be  thrust  the  damnatory  paper  without  knowledge 
upon  his  part  that  it  was  in  his  possession,  and  even — so  run 
the  argument  and  citations — ^the  peace-officer  who  arrests  a 
violator  of  the  law,  and  takes  into  his  own  custody  the 
criminatory  evidence,  is,  under  the  terms  of  this  ordinance, 
equally  guilty.  But  the  answer  to  all  this  is  the  answer 
that  has  been  made  by  every  court  as  often  as  the  argument 
has  been  pressed  to  consideration.  The  matter  is  discused 
in  Ez  parte  Lorenzen,  128  Cal.  431,*  wherein  is  quoted  the 
language  of  Mr.  Justice  Field  in  United  States  v,  Kirby, 
7  Wall.  482,  which  may  well  be  repeated  here:  "Genercd 
terms  should  be  so  limited  in  their  application  as  not  to  lead 
to  injustice  or  oppression,  or  an  absurd  consequence.  It  will 
always  be  presumed  that  the  legislature  intended  exceptions 

1 79  Am.  St  Rep.  47. 
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to  its  language  which  would  avoid  results  of  this  character. 
The  reason  of  the  law  in  such  cases  should  prevail  over  its 
letter."  This  kind  of  legi.slation  is  not  new  to  jurispru- 
dence, nor  novel  upon  the  statute-books  of  this  state ;  yet  it 
has  never  been  found  necessary  to  overthrow  a  law,  other- 
wise valid,  because  in  some  supposititious  case  a  person  might 
bo  charged  with  its  violation,  who  came  within  the  letter, 
yet  not  within  the  spirit,  oiF  the  enactment.  An  ordinance 
of  this  city  and  county,  for  example,  prohibits  the  carrying 
of  a  concealed  weapon.  It  is  the  mere  carrying,  under  the 
letter  of  the  law,  which  constitutes  the  offense,  not  a  carry- 
ing with  intent  to  commit  some  act  of  violence.  Yet  this 
court  has  found  no  difficulty  in  upholding  the  law.  {Ex 
parte  Cheney,  90  Cal.  617.)  The  citizen  who  bought  a  pis- 
tol or  knife  at  a  gun-store,  caused  it  to  be  wrapped  in  a  par- 
cel, and  proceeded  to  carry  it  to  his  home,  might  be  said, 
under  the  letter  of  the  law,  to  have  committed  a  violation 
of  it.  Yet  he  has  not  violated  the  spirit  of  the  law,  and  the 
law  would  hold  him  guiltless.  The  statute-books  of  this 
and  other  states  abound  in  provisions  for  the  protection  of 
fish  and  game,  and  amongst  them  is  commonly  found  a  law 
making  it  penal  for  one,  within  certain  designated  months, 
"to  have  in  his  possession"  fish  or  game  of  prescribed  kinds. 
In  such  laws  it  is  not  the  purpose  of  the  possession,  but  the 
fact  of  possession,  which  prima  facie  establishes  the  offense. 
And  so,  while,  in  their  construction  of  the  game  laws,  courts 
have  differed  as  to  their  scope — some  holding  that  the  de- 
fendant was  exculpated  if  he  showed  that  the  game  in  his 
possession  was  killed  without  the  boundaries  of  the  state, 
others  holding  that  it  applied  equally  to  game  so  destroyed 
— in  all  cases  there  has  been  an  agreement  by  the  courts  that 
the  fact  of  possession  prima  facie  evidenced  a  violation  of 
the  act.  (Phelps  v.  Racey,  60  N.  Y.  10;*  State  v,  McQuire, 
24  Or.  370;  Commonwealth  v,  Wilkinson,  138  Pa.  St.  304; 
Ex  parte  Maier,  103  Cal.  476  ;*  State  v.  Judy,  7  Mo.  App. 
524;  Bellows  v,  Elmendorf,  7  Lans.  462;  People  v.  Fish- 
bough,  134  N.  Y.  393.) 

The  design  of  the  ordinance  is  to  stamp  out  lotteries  and 
the  traffic  in  lottery  tickets.  For  if  there  w^ere  no  buyers 
of  lottery  tickets  there  would  be  no  sellers  of  them,  and 
while,  as  has  been  said  above,  by  the  state  law  only  the  seller 

1  19  Am.  Rep.  140.  '42  Am.  St.  Itep.  120,  and  note. 

Digitized  by  V^jOOQIC 


Sept.  1901.]  Ex  PARTE  McClain.  113 

i?  made  culpable,  it  is  clearly  within  the  power  and  province 
of  the  municipality,  in  its  endeavor  to  eradicate  the  evil,  to 
hold  the  purchaser  or  possessor  also  culpable. 

In  the  case  of  People  v.  Wong  Hane,  108  Cal.  680,  the  at- 
tention of  the  court  was  directed  more  particularly  to  the 
requirements  of  the  ordinance  which  seemed  to  exact  from 
the  defendant  proof  of  his  innocence.  If  a  variance  shall  be 
thought  to  exist  between  the  views  there  expressed  and  those 
here  announced,  it  need  but  be  said  that  we  are  satisfied 
that  the  foregoing  enunciates  a  sound  principle  of  statutory 
construction. 

For  the  reasons  above  given  the  writ  is  discharged  and 
the  prisoner  remanded. 

McFarland,  J.,  and  Beatty,  0.  J.,  concurred. 

GAROUTTE,  J.,  concurring. — I  concur  in  the  judgment, 
but  deem  the  language  of  Justice  Field,  cited  in  the  main 
opinion,  entirely  too  general  to  serve  as  authority  in  support 
of  the  conclusion  here  declared.  Neither  am  I  at  all  disposed 
to  agree  to  the  reasoning  contained  in  the  opinion  of  the 
court  promulgated  in  Ex  parte  Lorenzen,  128  Cal.  431.*  At 
the  same  time,  I  see  no  reason  why  the  law-making  power 
may  not  declare  that  the  possession  of  a  lottery  ticket  by  a 
person  shall  constitute  a  misdemeanor.  The  statute  clearly 
means  a  possession  knowingly,  and  so  construed,  there  is  no 
legal  objection  to  its  validity.  (Ford  v.  State,  85  Md.  465  ;■ 
Ex  parte  Hon  Luck,  29  Or.  221.) 
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(Sac.  No.  040.    Department  One.— September  7,  1901.] 

In  the  Matter  of  the  Estate  and  Guardianship  of  ADELIA 
C3EAS,  a  Minor. 

Guardian  and  Ward— Misappbopbiation  by  Father. — A  father,  who 
Ib  the  guardian  of  the  estate  of  his  minor  child,  who  misappro- 
priates it  to  his  own  use,  is  properly  charged  therewith  in  hia  ac- 
count, and  cannot  claim  credit  for  expenses  paid  by  him  for  the 

I         maintenance  of  the  child  after  such  misappropriation. 


I 


APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  settling  the  accounts  of  a  guardian.  R.  C. 
Rust,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Shinn,  for  Appellant. 

W.  A.  Gett,  for  Respondent. 

VAN  DYKE,  J. — This  is  an  appeal  from  an  order  settling 
the  account  of  the  guardian  of  a  minor.  George  T.  Ceas  was 
appointed  guardian  of  the  person  and  estate  of  his  daughter, 
Adelia,  on  the  2d  of  April,  1883.  After  qualifying  as  guar- 
dian, on  the  twenty-first  day  of  April,  1883,  he  filed  an  in- 
ventory and  appraisement  of  the  ward's  estate,  in  which  it  is 
said  the  estate  consists  of  a  claim  against  the  United  States 
for  the  sum  of  $1,410.  He  filed  no  other  account  until  Sep- 
tember 14,  1900,  after  service  of  a  citation  compelling  him 
to  do  so,  and  long  after  his  daughter,  the  ward,  had  reached 
her  majority.  In  this  account  he  acknowledges  the  receipt, 
on  May  2,  1883,  within  a  month  after  his  appointment  as 
guardian,  of  the  sum  of  $1,400.07.  The  money  so  received 
was  the  proceeds  of  a  pension  claim  due  the  mother  of  the 
ward,  who  had  died  December  28, 1879,  and  to  which  Adelia 
succeeded.  Against  this  sum  he  charges  the  ward  with  vari- 
ous items,  aggregating  $1,800,  leaving  the  ward  indebted  to 
the  guardian  in  the  sum  of  $390.50,  according  to  his  ac- 
count. The  court,  in  settling  his  account,  disallowed,  among 
other  items,  the  one  for  $1,280,  as  claimed  to  have  been  paid 
to  Charles  H.  Martin  for  the  care  of  the  ward.  The  contest 
on  the  appeal  is  directed  to  the  disallowance  of  that  item, 
and  it  is  claimed  on  the  part  of  the  appellant  that  he  had  a 
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right  to  use  the  funds  of  the  ward  to  defray  her  expenses  of 
maintenance  and  support,  inasmuch  as  he  was  financially 
unable  to  do  so.  It  appears  from  the  evidence  in  the  case 
that  after  the  death  of  his  wife,  and  some  time  in  1880,  the 
appellant  placed  his  daughter  in  the  charge  of  the  family 
of  Mr.  Charles  H.  Martin.  He  was  then  residing  on  a  farm 
near  Sacramento  City,  as  was  Mr.  Martin.  Mr.  Martin  testi- 
fies that  he  had  the  care  and  custody  of  Adelia  during  her 
minority.  He  says:  "We  took  her  when  she  was  eighteen 
months  old.  She  became  of  age  in  1897  or  1898.  George  T. 
Geaa  paid  me  for  the  care  and  expense  of  keeping  Adelia. 
He  commenced  paying  me  within  a  month  or  so  after  we 
took  her.  It  is  still  continuing.  He  has  not  paid  it  all  yet, 
but  has  promised  to  pay."  He  says  they  had  a  verbal  agree- 
ment that  Ceas  was  to  pay  eight  dollars  a  month  for  her 
board  and  care,  and  that  this  agreement  was  made  when  he 
first  took  the  child.  He  says  they  had  one  child, — a  boy, — 
and  that  they  treated  this  ward  the  same  as  his  own  child ; 
she  helped  to  do  the  household  work,  as  children  usually  do ; 
after  about  four  or  five  years,  they  moved  to  Red  Bluff,  and 
lived  there  a  number  of  years,  and  that  he  met  Mr.  Ceas  oc- 
casionally— not  often — ^thereafter,  before  the  latter  moved  to 
Washington,  which,  it  seems,  was  in  1886  or  1887.  He  says 
perhi^  for  a  year  or  two  after  they  toolc  the  child,  Ceas  was 
able  to  pay  his  debts,  but  for  the  balance  of  the  time,  until 
he  left  California,  he  never  was  a  solvent  man  or  able  to 
meet  his  indebtedness,  and  that  he  had  to  borrow  money  to 
get  out  of  the  state;  he  never  saw  the  money  that  Ceas  re- 
ceived from  the  government;  before  he  left  the  state,  Ceas 
came  up  to  Red  Bluff  to  see  Adelia,  and  that  he  asked  him 
to  pay,  and  he  said  he  could  not;  "he  owed  me  money  at 
that  time";  that  afterwards  he  received  some  fifteen  notes 
of  fifty  dollars  each  from  Ceas,  and  that  nine  of  them  still 
remain  unpaid.  There  is  no  pretense  that  whatever  Ceas 
paid  was  paid  as  guardian,  or  that  the  notes  were  executed  as 
guardian.  The  testimony  of  Ceas  was  taken  by  deposition 
in  Washington,  and  it  is  entirely  unsatisfactory.  He  pro- 
duces no  vouchers  or  receipts,  and  can  make  no  explanation 
of  how  he  disposed  of  the  money  or  what  he  did  with  it.  He 
only  says  that  he  did  not  deposit  it  in  any  bank  or  put  it 
out  at  interest ;  don't  pretend  to  know  when  he  paid  Mr.  Mar- 
tin, or  whether  what  he  did  pay  was  before  or  after  he 
received  the  money  from  the  government  belonging  to  his 
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ward.  He  pretends  that  he  agreed  to  pay  Martin  ten  dollars 
per  month,  whereas  Martin  testifies  that  the  agreement  was 
eight  dollai-s.  lie  docs  not  claim  that  the  agreement  was 
made  on  his  behalf  as  guardian,  nor  that  whatever  sums  he 
paid  were  paid  as  guardian. 

It  seems  that  the  child  had  been  in  Mr.  Martin's  family 
some  three  years  before  the  money  in  her  behalf  wa.s  drawn, 
and  therefore,  if  Ceas  paid  as  Mr.  Martin  says  he  did,  from  the 
time  he  first  took  the  child,  he  certainly  paid  as  father  of  the 
child,  instead  of  guardian.  And  if,  as  stated,  he  was  obliged 
to  borrow  money  to  leave  the  state  in  1887,  and  could  not  at 
that  time  make  further  payments  to  Mr.  Martin,  he  had  al- 
ready squandered  or  disposed  of  the  money  coming  to  his 
hands  and  belonging  to  his  ward.  Every  guardian  must 
manage  the  estate  of  his  ward  frugally  and  without  waste, 
and  apply  the  income  and  profits  thereof,  as  far  as  it  may 
be  necessary,  for  the  comfortable  and  suitable  maintenance 
and  support  of  his  ward,  and  his  family,  if  there  be  any. 
(Civ.  Code,  sees.   196,   197.)     The  court  below  evidently 

Here,  however,  there  was  an  added  duty  imposed  upon  ap- 
pellant. He  was  not  only  guardian  in  law,  but  was,  as  well, 
guardian  by  nature,  being  the  parent  of  the  ward.  In  the 
former  case  the  guardian's  duty  is  merely  to  invest  and  pre- 
serve the  f  uiid  and  "apply  its  earnings  toward  the  support  of 
the  ward,  and  where  that  is  insufficient,  he  may  apply  to 
the  court  and  obtain  an  order  to  apply  part  of  the  principal 
of  the  ward's  estate  toward  his  support;  while  in  the  latter 
instance  it  is  the  duty  of  the  parent  to  support  his  child. 
(Civ.  Code,  sees.  196,  197.)  The  court  below  evidently 
came  to  the  conclusion,  and  the  testimony  justifies  the  same, 
that  the  pretended  payment  by  him  for  the  support  and 
maintenance  of  his  child  is  a  mere  .excuse  for  his  misappro- 
priation of  funds,  which  it  was  his  plain  duty  to  preserve 
on  her  behalf.  In  re  Eschrich,  85  Cal.  98,  is  a  case  in  point. 
There,  one  Moore  was  appointed  guardian  of  Albert  C.  and 
Charles  Eschrich,  and,  as  such,  received  from  the  sale  of 
certain  lands  belonging  to  them  the  sum  of  one  thousand 
dollars, — one  half  to  each.  He  allowed  several  years  to 
pass  without  taking  any  steps  in  the  matter  of  the  trust,  and 
used  this  money  for  his  own  purposes.  On  petition  of  his 
wards,  he  was  cited  to  appear  and  render  an  account.  He 
filed  his  account,  in  which  he  charged  himself  with  the 
thousand  dollars,  and  gave  himself  credit  for  $312,  alleged 
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to  have  been  paid  for  two  years'  board  for  Charles,  and 
$468,  alleged  to  have  been  paid  for  three  years'  board  for 
Albert.  These  claims  were  disallowed,  and  the  court  charged 
the  guardian  with  the  sum  received,  and  seven  per  cent  in- 
terest with  annual  rests.  This  court  affirmed  the  judgment. 
The  cases  relied  upon  on  behalf  of  appellant  are  clearly, dis- 
tinguishable from  the  one  at  bar.  Under  the  showing  in 
this  case  we  cannot  say  that  the  court  below  was  not  justified 
in  disallowing  the  claim  in  question. 
The  order  appealed  from  is  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 


ISac.  No.  740.     In  Bank.— September  7,  1901.] 

THOMAS  R.  SMITH,  Respondent,  v.  E.  F.  SMITH  et  al.. 

Appellants. 

QuiFniro  Tttlb — ^Homestead — Sale  fob  Alihont  —  Deeds  —  Appeal 
BY  Divorced  Husband — Evidence. — In  an  action  brought  by  a 
divorced  husband  to  quiet  his  title  to  a  homestead  declared  upon 
community  property  which  had  been  sold  by  the  divorced  wife 
under  an  execution  for  alimony,  to  which  action  the  purchaser  at 
the  sale,  and  the  grantees  of  the  interest  of  the  divorced  wife  in 
the  homestead,  were  made  defendants,  although  it  appears  that  the 
divorced  husband  had  appealed  from  the  judgment  of  divorce,  and 
from  the  order  granting  alimony,  the  judgment,  order,  execution  deed 
to  the  purchaser,  and  deeds  from  the  divorced  wife,  are  admissible 
in  evidence  to  show  contingent  rights  in  the  defendants,  which  are 
entitled  to  be  protected  by  the  decree  quieting  the  plaintiff's  title. 

Ld. — Rules  ab  to  Judoiient  Suspended  by  Appeal — Abatement — 
Continuance — ^Use  as  Evidence. — In  order  to  secure  the  use,  as 
evidence,  of  a  judgment  suspended  by  appeal,  it  may,  in  a  proper 
case,  be  pleaded  in  abatement,  until  it  becomes  final,  when  it  may 
be  pleaded  in  bar  by  supplemental  answer.  A  better  mode  to 
avoid  an  unjust  conclusion,  in  general,  is  to  move  for  a  continuance 
until  the  suspended  judgment  can  be  used  as  evidence.  But,  with- 
out regard  to  tliese  remedies,  the  rule  that,  pending  an  appeal,  the 
judgment  cannot  be  used  as  evidence  to  establish  the  right  adjudi- 
cated, or  to  show  an  estoppel  by  judgment,  does  not  operate  to  pre- 
clude its  use  as  evidence  to  establish  nn  indirect  or  contingent  right 
in  the  defendants  sued  in  an  action  to  quiet  title,  to  which  right 
the  decree  for  the  plaintiff  must  be  subject.  ^  .     rAr^oir^ 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial. 
Joseph  H.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elliott  &  Elliott,  Theodore  Elliott,  and  J.  B.  Webster,  for 
Appellants. 

J.  G.  Swinnerton,  for  Respondent. 

TEMPLE,  J. — This  is  an  action  to  quiet  title,  and  the  ma- 
terial facts,  very  generally  and  briefly  stated,  are:  Mary  E. 
Smith,  wife  of  plaintiff,  brought  suit  for  divorce  against  him. 
She  obtained  a  decree  granting  the  divorce,  and  two-thirds  of 
the  community  property,  which  consisted  of  a  homestead. 
She  also  obtained  an  order  for  alimony,  to  enforce  which  an 
execution  was  issued,  and  after  the  decree  was  entered,  was 
levied  upon  the  interest  of  plaintiff  in  what  had  been,  prior 
to  the  decree,  the  homestead.  A  sale  was  had  under  the 
execution,  and  defendant  Elliott  became  the  purchaser  and 
has  obtained  a  deed  from  the  sheriff.  The  plaintiff  appealed 
from  the  decree  granting  the  divorce  and  from  the  order 
granting  alimony.  Afterwards,  Mary  E.  Smith  conveyed 
her  title  to  the  homestead  to  E.  F.  and  Estella  Smith,  and 
then,  the  appeals  being  still  undisposed  of,  died.  This  suit 
was  then  commenced  by  plaintiff  to  quiet  his  title  to  the 
homestead,  and  it  was  brought  to  trial  while  the  appeals 
were  still  pending  and  undecided. 

The  trial  court  refused  to  receive  in  evidence  the  deed  from 
Mary  E.  Smith  to  defendants,  because  the  appeal  suspended 
the  operation  of  the  judgment,  and  uIj^o  entered  judgment 
for  plaintiff,  wherein  he  adjudged  "that  defendants,  and 
each  of  thcni,  are  hereby  perpetually  enjoined  and  restrained 
from  hereafter  asserting  any  right,  title,  or  claim  against 
plaintiff  to  j^aid  proi)erty,  or  any  part  thereof." 

The  correctness  of  the  ruling  excluding  the  evidence  and 
entering  the  judgment  are  the  matters  presented  on  this  ap- 
peal. 

The  question  here  involved  is  not  new,  but  has  been  much 
discussed,  and  the  decisions  are  not  in  accord.  (See  Freeman 
on  Judgments,  sec.  328.)  In  this  state  it  ha^  been  held  that 
a  judgment,  pending  the  appeal,  cannot  be  used  as  an  estoj)- 
pel,  but  in  many  states  the  opposite  is  held.  Either  rule 
presents  difficulties.    If  the  suspended  judgment  cannot  be 
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used  as  evidence,  then  in  other  suits,  in  which  such  rights 
could  not  be  tried  as  an  original  issue,  as  here,  a  bar  may  be 
obtained  which  would  deprive  the  party  of  the  fruits  of  hi^5 
litigation  in  the  case  on  appeal.  If  such  judgment  can  be 
used,  then  the  party  may  in  other  suits,  where  the  suspended 
judgment  would  be  evidence,  obtain  judgments  which,  when 
the  appeal  was  finally  determined,  it  would  appear,  he  ought 
not  to  have.  And  in  either  case  such  other  judgments,  ob- 
tained through  the  use  of,  or  suffered  through  not  being  able 
to  use,  the  judgment  which  is  on  appeal,  could  not  be  re- 
versed, for  in  either  case  the  ruling  would  be  correct 

It  is  contended  that  the  rule  in  this  state  is,  that,  pending 
the  appeal,  the  judgment  cannot  be  used  as  evidence  for  any 
purpose  whatever.  A  rule  so  general  and  absolute  would 
manifestly  be  unreasonable,  and  goes  much  beyond  the  deci- 
sions. The  rule  is,  simply,  that  one  cannot  avail  himself  of 
an  adjudication  establishing  a  right  while  the  judgment  is 
suspended  by  an  appeal.  In  Woodbury  v.  Bowman,  13  Cal. 
635,  it  is  merely  said:  "The  appeal  having  suspended  the 
operation  of  the  judgment  for  all  purposes,  it  was  not  evi- 
dence in  the  question  at  issue,  even  between  the  parties  to  it.*' 
The  attempt  was  to  show  an  estoppel  by  the  judgment.  T\m 
was  to  enforce  the  suspended  judgment.  So  far  as  they  are 
ased  to  determine  questions  of  title,  judgments  are  enforce- 
able in  no  other  way.  A  judgment  merely  quieting  title  can- 
not be  enforced  by  execution.  The  ruling  therefore  was, 
as  already  said,  merely,  that  a  judgment,  while  suspended  by 
an  appeal,  cannot  be  enforced. 

.The  same  explanation  applies  to  the  other  citations.  In 
Harris  v,  Barnhart,  97  Cal.  546,  it  is  said  that  the  true  course 
of  a  defendant  in  such  a  case  is,  to  plead  the  pending  of  the 
former  suit  in  abatement  "until  the  judgment  therein  became 
final,  when  a  supplemental  answer  averring  the  proper  facts 
in  bar  of  the  action  would  be  in  order."  It«is,evident  that  such 
a  plea  would  not  in  every  case  be  available.  The  plea  of 
another  suit  pending  will  be  sustained  only  when  the  plain- 
tiffs are  the  same  (Felch  v.  Beaudry,  40  Cal.  439),  and 
when  the  cause  of  action  is  the  same  in  each  suit, — when, 
in  fact,  the  same  evidence  would  support  the  judgment  in 
each  case.     (Montgomery  v.  Harrington,  58  Cal.  270.) 

A  much  better  mode  to  secure  the  benefit  of  the  evidence, 
and  to  avoid  a  conclusion  which  may  prove  unjust,  is  to 
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move  for  a  continuance,  as  suggested  in  Rose  v,  Superior 
Court,  65  Cal.  570,  and  Brown  v,  Campbell,  100  Cal.  635.^ 

In  this  case  the  defendants  could  not  have  successfully  in- 
terposed the  plea  of  another  action  pending,  and  they  did 
not  ask  for  a  continuance.  They  can  only  get  such  relief, 
therefore,  as  they  could  show  themselves  entitled  to  while 
the  judgment  in  the  divorce  suit  was  so  suspended  that  it 
could  not  be  received  as  evidence  that  the  matters  involved 
in  it  had  been  finally  adjudicated.  I  think  even  then  the 
defendants  had  rights  which  could  have  been,  and  which 
ought  to  have  been,  preserved  for  them. 

The  action  is  to  quiet  title.  In  such  case  the  defendant 
is  required  to  set  up  any  title  or  right,  in  law  or  equity, 
which  he  has,  or  claims  to  have,  in  the  premises  involved, 
that  the  court  may  determine  their  value.  If,  then,  such  de- 
fendant has  a  contingent  or  inchoate  right,  the  value  of 
which  must  be  determined  in  another  proceeding,  or  which 
depends  upon  a  contingency,  the  title  of  plaintiflF  should  be 
quieted,  subject  to  such  claim.  If  the  court  cannot,  though 
all  the  facts  are  shown,  determine  the  value  or  validity  of 
such  claim,  either  because  the  jurisdiction  was  vested  else- 
where, or  because  the  claims  were  contingent,  it  should  set  out 
the  nature  of  the  claims  and  refuse  further  to  quiet  the  title 
as  to  them.  A  right  which  is  contingent  upon  an  event  not 
at  the  time  of  the  trial  determinable  can  be  adjudged  in  no 
other  way.  And  I  think  it  follows  from  what  has  been 
said,  that  to  allow  proof  of  the  judgment  in  divorce,  and  of 
the  order  granting  alimony,  and  of  the  appeal  for  the  pur- 
pose indicated,  in  no  way  conflicts  with  the  line  of  authorities 
cited.  It  in  no  way  tends  to  enforce  the  judgment  which 
has  been  suspended  by  the  appeal. 

The  question  was  raised  at  the  trial  by  objecting  to  the 
introduction  of  the  deed  from  Mary  E.  Smith  to  defendants 
E.  F.  and  Estella  Smith,  it  being  objected  that  the  deed  was 
immaterial,  because,  as  had  been  shown,  appeals  had  been 
taken  and  were  then  pending,  both  from  the  order  and  the 
judgment.  The  objection  was  sustained  and  exception  noted. 
It  follows  from  the  foregoing  that  the  ruling  was  erroneoiis. 

Judgment  and  order  reversed  and  new  trial  ordered. 

McFarland,  J.,  Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J., 
Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 

1  38  Am.  St.  Rep.  314. 
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[L.  A.  No.  935.    In  Bank.— September  7,  1901.] 

CITY  OF  LOS  ANGELES,  Respondent,  v.  LOS  ANGELES 
CITY  WATER  COMPANY  et  al.,  Appellants. 

Appeal — Ordeb  Settling  Receiver's  Account — Final  Judgment.— 
An  order  settluig  the  accounts  of  a  receiver,  and  directing  the  pay- 
ment of  his  compensation  by  one  of  the  parties,  although  made 
before  there  has  been  a  final  judgment  in  the  action  in  which  he 
was  appointed,  is  a  final  determination  of  the  rights  of  the  parties 
to  the  matter  then  before  the  court,  and  an  appeal  therefrom,  as 
from  a  final  judgment,  may  be  taken  within  six  months  after  its 
entry. 

MOTION  to  dismiss  appeals  from  an  order  of  the  Superior 
Court  of  Los  Angeles  County  settling  the  accounts  of  a  re- 
ceiver.   John  L.  Campbell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

White  &  Monroe,  John  Garber,  and  J.  S.  Chapman,  for 
Los  Angeles  City  Water  Company,  Appellant. 

Graves,  O'Melveny  &  Shankland,  for  Frank  A.  Gibson,  Re- 
ceiver, Appellant. 

W.  F.  Haas,  and  Lee  &  Scott,  for  City  of  Los  Angeles,  Re- 
spondent. 

HARRISON,  J. — After  the  commencement  of  the  above 
action,  the  superior  court  appointed  a  receiver  to  collect, 
pending  the  action,  the  water  rates  theretofore  collected  by 
the  defendant  water  company.  This  order  was  annulled  by 
this  court.  May  5,  1899,  upon  the  application  of  the  water 
company.  (Los  Angeles  v.  Los  Angeles  Water  Co,,  124  Cal. 
385.)  Thereafter,  the  receiver  presented  his  account  to  the 
superior  court  for  settlement,  and  after  a  hearing  thereon,  the 
following  entry  was  made  in  the  minutes  of  that  court,  Sep- 
tember 23,  1899 :  "It  is  ordered  that  the  objection  of  the  de- 
fendant to  the  payment  of  receiver's  compensation  from 
funds  in  his  hand  be  susteuned ;  that  the  applications  of  Alex- 
ander Caldwell,  county  assessor,  and  Ben  E.  Ward,  city  as- 
sessor, for  the  payment  of  taxes  be  granted,  and  objection 
thereto  denied;  that  $500  per  month  is  a  reasonable  and 
proper  compensation  for  said  receiver,  and  that  the  same  l)e 
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paid  by  the  city  of  Los  Angeles,  and  that  said  account  be  ap- 
proved and  settled  at  the  sum  of  $6,901.91,  in  the  hands  of 
the  receiver,  which  he  is  ordered  to  pay  the  defendant." 

On  the  same  day,  a  formal  order  was  prepared  and  signed 
by  the  judge,  in  which,  after  reciting  the  proceedings  in 
reference  to  the  appointment  of  the  receiver  and  the  filing 
of  his  account,  together  with  the  objections  that  had  been 
filed  thereto,  and  the  hearing  of  the  same,  it  was  by  the  court 
ordered  and  decreed  that  the  arcount  be  settled  at  the  amount 
above  stated,  and  that  the  receiver  pay  the  said  amount  to 
the  Los  Angeles  City  Water  Company ;  that  the  city  of  Los 
Angeles  pay  to  the  receiver  his  compensation  for  services  in 
the  amount  of  $4,916.65,  and  that,  upon  filing  proper 
vouchers  therefor,  he  be  discharged  and  his  sureties  released. 
This  order  was  not  entered  in  the  minutes  of  the  court,  nor 
does  it  appear  to  have  been  filed,  but  it  was  entered  in  .ae 
judgment-book  of  the  court,  September  25,  1899.  The  re- 
ceiver and  the  city  of  Los  Angeles  have  appealed  from  dif- 
ferent portions  of  this  order.  The  Los  Angeles  City  Water 
Company  now  moves  to  dismiss  these  appeals,  upon  the 
ground  that  they  were  not  taken  in  time.  The  right  to  have 
this  motion  granted  depends  upon  the  character  of  the  order, 
— ^whether  it  is  of  such  a  nature  as  requires  an  appeal  there- 
from to  be  taken  within  sixty  days  after  it  was  filed  or  en- 
tered in  the  minutes  of  the  court,  or  whether  it  is  a  final 
judgment,  from  which  an  appeal  may  be  taken  within  six 
months  after  its  entry. 

The  orders  of  the  superior  court  from  which  an  appeal 
may  be  taken  to  this  court  are  designated  in  subdivision  2 
of  section  963  of  the  Code  of  Civil  Procedure,  and  the  time 
within  which  the  right  of  appeal  from  these  orders  may  be 
exercised  is  given  in  section  939  of  the  Code  of  Civil  Proced- 
ure. Certain  orders  in  matters  of  probate  of  which  this  court 
has  appellate  jurisdiction  are  also  enumerated  in  subdivision 
3  of  section  939,  and  the  time  for  an  appeal  therefrom  is 
given  in  section  1715  of  the  Code  of  Civil  Procedure.  The 
order  from  which  the  present  appeal  is  taken  is  not  one  of 
the  orders  before  judgment  mentioned  in  subdivision  2  of 
section  963  of  the  Code  of  Civil  Procedure,  nor  is  it  a  special 
order  made  after  judgment,  since,  at  the  time  it  was  made,  no 
judgment  had  been  rendered  in  the  action ;  nor  is  it  one  of  the 
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interlocutory  orders  or  decrees  therein  named.  The  right  to 
appeal  therefrom  does  not  rest  upon  any  provision  in  this 
subdivision  of  the  section. 

That  any  party  aggrieved  by  such  order  may  appeal  to  this 
court  therefrom  is,  however,  well  settled.  (Estate  of  Welch, 
106  Cal.  427.)  In  Grant  v.  Superior  Court,  106  Cal.  324, 
this  court  refused  to  prohibit  the  superior  court  from  making 
an  order  fixings  the  compensation  of  a  receiver,  giving  as  a 
reason  therefor  that  if  the  court  should  order  it  to  be  paid 
out  of  the  fund  in  the  receiver's  hands,  "such  order,  under 
whatever  name  it  might  be  designated^  would  be  a  final  judg- 
ment upon  a  collateral  matter  arising  out  of  the  action,  and 
would  be  appealable  by  any  party  interested  in  the  fund," 
and  that  as  an  appeal  could  be  taken  from  such  order,  a  writ 
of  prohibition  would  not  lie.  This  was  a  clear  declaration 
that  the  order  was  appealable,  although  the  time  within 
which  the  appeal  might  be  taken  w^as  not  then  before  the 
court.  In  Hovey  v.  McDonald,  109  U.  S.  150,  an  appeal 
had  been  taken  from  a  decree  confirming  the  account  of  a 
receiver,  and  in  discussing  the  right  to  appeal  therefrom  that 
court  said  that  the  proceedings  in  reference  to  the  account 
were  "a  side  issue  in  the  case,  in  which  the  complainants 
on  the  one  side  and  the  receiver  on  the  other  were  the  j^eal 
and  interested  parties.  The  decree  confirming  the  auditor's 
report  was,  as  to  this  matter,  a  final  decree  against  the  com- 
plainants, and  in  favor  of  the  receiver.  The  receiver,  though 
not  a  party  in  the  principal  suit,  was  an  officer  of  the  court, 
appointed  in  the  suit,  and  was  a  principal  party  to  the  par- 
ticular question  raised  by  the  proceedings  referred  to," — and 
refused  to  dismiss  the  appeal.  It  cited  in  support  of  its  ac- 
tion Trustees  v.  Greenough,  105  U.  S.  527,  where  it  was 
held  that  although  that  court  could  entertain  an  appeal  only 
from  a  final  decree,  yet  a  decree  for  the  payment  to  the 
complainant,  out  of  the  trust  fund  under  the  control  of  the 
court,  of  the  costs  and  expenses  incurred  by  him  for  the 
benefit  of  the  fund,  was  so  far  independent  of  the  suit  it<elf 
as  to  make  the  order  substantially  a  final  decree  for  tlie 
purposes  of  an  appeal,  although  there  had  been  no  final  de- 
cree in  the  suit;  saying  of  the  orders:  "They  are  certainly 
a  final  determination  of  the  particular  matter  arising  upon 
the  complainants'  petition  for  allowances,  and  direct  the 
payment  of  money  out  of  the  fund  in  the  hands  of  the  re- 
ceiver. Though  incidental  to  the  cause,  the  inquiry  was  a 
oollftteral  one,  having  a  distinct  and  independent  character, 
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aiid  received  a  final  decision."  Tlie  rule  thus  stated  meets 
with  our  approval,  and  we  hold  that  as  tlie  order  appealed 
from  was  a  final  determination  of  the  rights  of  the  parties 
to  the  matter  then  before  the  court  (Code  Civ.  Proc,  sec. 
577),  an  appeal  therefrom  as  from  a  final  judgment  could 
be  taken  within  six  months  after  its  entry. 

The  question  here  presented  differs  from  that  presented 
in  Rochat  v.  Gee,  91  Cal.  355,  and  in  Illfnois  Trust  etc. 
Bank  v.  Pacific  Ry,  Co,,  99  Cal.  407,  in  that  the  orders  ap- 
pealed from  in  those  cases  were  for  the  settlement  of  a  re- 
ceiver's account,  which  had  been  passed  by  the  court  while 
he  was  in  the  exercise  of  his  office,  and  did  not  finally  deter- 
mine the  rights  of  the  appellants  therefrom.  The  order 
appealed  from  in  Illinois  Trust  etc.  Bank  v.  Pacific  Ry.  Co., 
99  Cal.  407,  merely  declared  the  pi-iority  of  a  lien  to  the  one 
held  by  the  appellants,  and  it  was  held  that  as  this  ruling 
could  be  reviewed  on  an  appeal  from  the  final  decree,  the 
appellants  were  not  aggrieved  thereby.  In  neither  of  the 
cases  did  the  order  appealed  from  direct  the  payment  of  any 
money  or  the  performance  of  any  act  by  or  against  the  ap- 
pellant, and,  as  was  said  in  Grant  v.  Superior  Court,  103  Cal. 
324,  "it  lacked  one  essential  element  of  a  final  judgment." 

The  motion  is  denied. 

McFarland,  J.,  Temple,  J.,  Garoutte,  J.,  Van  Dyke,  J., 
Henshaw^  J.,  and  Beatty,  C.  J,,  concurred. 
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[L.  A.  No.  898.     Department  One.— September  10,  1901.] 

JOSEPH  WINCHESTER,  Trustee,  Appellant,  v.  WH.LIAM 
BLACK  et  al..  Defendants.  MRS.  M.  A.  HOWARD, 
Respondent. 

Judgment  by  Default— Order  Setting  Aside — Discretion — Appeal. — 
The  exercise  of  the  discretion  of  the  court  in  setting  aside  a  judg- 
ment by  default,  for  mistake,  inadvertence,  surprise,  or  excusable 
neglect  of  the  defaulting  party,  under  the  authority  conferred  by  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  will  not  be  disturbed  upon 
appeal,  unless  an  abuse  of  such  discretion  plainly  appears.  The  dis- 
cretion of  the  court  is  best  exercised  when  it  tends  t  obring  about  a 
judgment  upon  the  merits  of  the  controversy. 

Id. — Rule  of  Court— Improper  Default — ^Ruling  upon  Demurrer — 
Absence  of  Notice. — Under  a  rule  of  court  providing  for  ten  days 
after  notice  of  an  order  overruling  or  sustaining  a  demurrer  in 
which  the  adverse  party  may  answer  or  amend,  if  the  court  did  not 
refuse  leave  to  the  defendant  to  answer,  or  impose  terms  of  answer- 
ing, in  the  absence  of  notice  of  an  order  dismissing  a  demurrer  which 
the  defendant  failed  to  urge,  the  default  of  the  defendant  was  im- 
properly entered. 

Id. — Rights  of  Defendant  upon  Demurrer — Effect  of  Order  Dis- 
missing Demurrer. — A  defendant  who  has  interposed  a  demurrer  to 
the  complaint  has  the  right  to  a  direct  decision  of  the  issue  of  law 
thereby  presented,  whether  he  fails  to  urge  it  or  not.  The  court  is 
not  authorized  to  strike  out  the  demurrer,  or  to  dismiss  it  for  want 
of  prosecution;  and  an  order  dismissing  the  demurrer  on  that 
ground  has  the  same  effect  as  an  order  overruling  the  demurrer,  and 
is  equivalent  thereto,  as  respects  the  right  of  the  defendant  to 
notice  thereof  before  default. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  setting  aside  a  default  and  judgment  entered 
thereon.     E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  H.  Rippey,  and  Withington  &  Carter,  for  Appellant. 

Hunsaker  &  Britt,  Luce  &  Sloane,  and  Puterbaugh  & 
Puterbaugh,  for  Respondent. 

HARRISON,  J. — Appeal  from  an  order  setting  aside  a 
default  and  judgment  entered  thereon. 

The  default  of  the  respondent,  and  judgment  again.'st  her 
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in  behalf  of  the  plaintiff,  was  entered  November  23,  1899, 
and  on  December  4,  1899,  a  notice  was  given,  im  her  behalf, 
to  the  attorneys  for  the  plaintiff,  of  her  intention  to  move 
to  set  the  same  aside,  upon  the  ground  that  they  had  been 
entered  by  reason  of  mistake,  inadvertence,  surprise,  and  ex- 
cusable neglect  on  the  part  of  herself  and  her  attorney.  This 
motion  was  granted  by  the  court,  and  the  plaintiff  has  ap- 
pealed. 

It  appeared  from  the  affidavits  and  other  evidence  pre- 
sented to  the  court  at  the  hearing  of  the  motion  that  a  de- 
murrer to  the  complaint  was  filed  on  behalf  of  the  respond- 
ent herein  in  June,  1896,  and  placed  upon  the  motion  calen- 
dar in  department  2  of  the  court,  and  that  the  hearing  of 
the  same  was  by  consent  of  the  parties  continued  from  week 
to  week  for  several  weeks.  A  case  involving  questions  sim- 
ilar to  those  presented  by  the  complaint  herein  was  then 
pending  in  this  court,  and  it  was  the  desire  of  all  the  parties 
that  the  hearing  upon  the  demurrer  should  be  continued 
until  after  the  decision  in  that  case.  Accordingly,  in  March, 
1897,  the  demurrer  was  stricken  from  the  calendar.  In  Sep- 
tember, 1897,  the  cause  was  transferred  from  department 
2  to  department  1  of  the  superior  court,  without  any  notice 
to  or  knowledge  thereof  by  the  attorney  for  the  respondent, 
and  on  October  4th  the  demurrer  was  placed  upon  the  law 
and  motion  calendar  of  that  department  for  the  next  motion 
day, — viz.,  October  8,  1897.  On  that  day  no  one  appeared 
in  its  support,  and  the  court  made  an  order  dismissing  the 
demurrer  for  want  of  prosecution.  Rule  17  of  that  court, 
which  was  in  force  at  the  time  the  court  made  this  order,  is 
as  follows:  "When  a  demurrer  to  a  pleading  is  overruled 
or  sustained,  ten  days  after  notice  shall  be  allowed  the  ad- 
verse party  to  answer  or  amend,  unless,  upon  some  good  cause 
shown,  further  time  is  given.  But  the  court  reserves  the 
right  to  refuse  leave  to  answer  or  amend,  when  proper,  and 
in  granting  such  leave  will  impose  such  terms  as  it  may 
deem  proper."  In  making  the  order  dismissing  the  de- 
murrer, the  court  did  not  refuse  leave  to  answ^er,  nor  did  it 
impose  any  terms  upon  which  an  answer  to  the  complaint 
might  be  made.  No  notice  of  the  order  dismissing  the  de- 
murrer was  given  to  the  attorney  for  this  defendant,  nor 
does  it  appear  that  any  further  proceedings  were  had  in  the 
cause  until  November  23,  1899,  when  default  and  judgment 
thereon  were  entered  by  the  clerk. 

The  authority  of  the  superior  court  to  set  aside  a  default,  or 
relieve  a  party  from  any  proceeding  taken   against  him 
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through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  is  given  by  section  473  of  the  Code  of  Civil  Pro- 
cedure; and  that  the  exercise  of  this  authority  is  confided  to 
the  discretion  of  the  court,  and  will  not  be  disturbed  upon 
appeal  therefrom,  unless  such  discretion  shall  plainly  appear 
to  have  been  abused,  has  been  so  frequently  aflirmed  in  this 
court  that  a  reference  to  a  few  of  the  cases  will  be  sufficient. 
(Roland  v,  Kreyenhagen,  18  Cal.  455 ;  Watson  v.  San  Fran- 
cisco R.  R,  Co.,  41  Cal.  17;  Biiell  v.  Emerich,  85  Cal.  116; 
Harbaugh  v.  Honey  Lake  etc.  Water  Co.,  109  Cal.  70;  Mer- 
chants' Ad-Sign  Co.  v.  Los  Angeles  Bill  Posting  Co.,  128  Cal. 
619;  Melde  v.  Reynolds,  129  Cal.  S08',  Nicoll  v.  Weldon,  130 
Cal.  666.)  In  Nicoll  v.  Weldon,  130  Cal.  666,  we  said:  ^The 
granting  or  denying  a  motion  to  set  aside  the  default  of  a 
defendant  is  so  largely  a  matter  of  discretion  with  the  trial 
court,  that  unless  it  is  clearly  made  to  ai)pear  that  there 
has  been  an  abuse  of  this  discretion,  this  court  declines  to 
set  aside  its  order.  Especially  are  we  indisposed  to  review 
its  action  when  it  has  set  aside  the  default,  and  it  does  not 
appear  that  the  plaintiff  has  sustained  any  prejudice  thereby. 
This  discretion  of  the  court  is  best  exercised  when  it  tends 
to  bring  &bout  a  judgment  upon  the  merits  of  the  controversy 
between  the  parties." 

By  filing  a  demurrer  to  the  complaint,  an  issue  of  law 
was  raised,  which  the  court  was  required  to  decide,  and  be- 
fore any  judgment  could  be  rendered  against  the  defendant, 
she  had  the  right  to  have  this  issue  of  law  decided,  just  as  a 
defendant  has  the  right  to  have  an  issue  of  fact,  raised  in  his 
answer  to  the  complaint,  determined  before  any  judgment 
can  be  rendered  against  him.  The  court  would  be  no  more 
authoriised  to  strike  the  demurrer  from  the  record  for  want  of 
an  appearance  to  sustain  it,  or  to  deprive  the  defendant  of 
the  right  to  have  it  considered,  than  it  would  be  authorized 
to  strike  an  answer  from  the  files  and  disregard  the  issues 
raised  by  it,  in  case  there  should  be  no  appearance  on  the 
part  of  the  defendant  at  the  time  set  for  the  trial  of  the 
cause.  The  order  dismissing  the  demurrer  must  therefore 
be  regarded  with  the  same  effect,  and  as  equivalent  to  an  or- 
der overruling  it.  (  Voll  v.  Mollis,  60  Cal.  569 ;  Davis  v.  Hur- 
gren,  125  Cal.  48.) 

Under  the  rule  of  the  court  above  quoted,  the  defendant 
was  entitled  to  receive  a  notice  of  the  order  dismissing  the 
demurrer  before  any  default  could  be  taken  against  her.  It 
is  not  claimed  that  any  notice  was  given,  and  although  there 
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are  some  statements  in  the  affidavits  on  behalf  of  the  plain- 
tiff tending  to  show  that  the  defendant's  attorney  was  in- 
formed of  the  action  of  the  court,  they  are  insuflicient  to 
justify  our  interference  with  the  discretion  exercised  in  set- 
ting aside  the  default. 

The  lapse  of  time  between  the  dismissal  of  the  demurrer 
and  the  entry  of  the  default  did  not  take  away  the  right  of 
the  defendant  to  make  tlie  application  under  section  473  of 
the  Code  of  Civil  Procedure.  Until  the  default  had  been  en- 
tered,  there  was  no  proceeding  uiken  against  her  from  which 
she  was  required  to  seek  relief. 

The  order  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[Pac.  No,  671.    Department  Two.— September  10,  1901.] 

JACOB   FROWENFELD,   Executor,   etc.,   Respondent,   v. 
ELIZABETH  HASTINGS,  Appellant. 

Lien  upon  Pboceeds  of  Mine — Advances  by  Part  Owner — Contract 
Excluding  Personal  Liability — Absence  of  Breach — Foreclos- 
ure.— Under  a  contract  which  gave  the  management  of  a  mine  to 
one  part  owner,  and  a  right  to  reimbursement  for  all  advances  from 
the  proceeds  of  the  working  of  the  mine,  but  which  expressly  ex- 
cluded any  personal  liability  of  the  other  part  owners  for  any  part 
of  such  advances,  and  did  not  guarantee  any  sufficiency  of  proceeds, 
so  long  as  the  contract  is  not  broken  by  the  other  part  owners,  no 
lien  arises  for  advances  against  their  interests  which  can  be  en- 
forced otherwise  than  by  working  the  mine,  and  no  action  will  lie 
under  the  contract  for  the  foreclosure  of  a  lien  upon  and  sale  of 
their  interests. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sierra 
County.    Stanley  A.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bishop  &  Wheeler,  for  Appellant. 

The  complaint  shows  no  breach  of  the  contract  by  the  de- 
fendant, and  therefore  does  not  state  a  cause  of  action. 
(2  Jones  on  Mortgages,  4th  ed.,  sec.  471 ;  Si&lnbach  v.  Lesse, 
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13  Cal.  363,  367;  Church  v.  Shanklin,  95  Cal.  626,  629;  Van 
Loo  V.  Van  Aken,  104  Cal.  269).  A  promise  to  pay  a  de- 
mand out  of  the  ^'proceeds"  of  specific  realty  gives  no  lien 
upon  or  interest  in  the  realty.  (Hamilton  v.  Downer,  46  111. 
App.  641.)  A  contract  for  payment  of  a  demand  out  of  the 
proceeds  of  specific  property  does  not  guarantee  a  sufficiency 
of  such  proceeds,  unless  the  contract  expressly  so  declares. 
(Oibb  V.  Probst,  2  Cal.  115;  McConnell  v.  Denver,  35  Cal. 
365,  371;^  Chung  Kee  v.  Davidson,  102  Cal.  188,  193.) 

C.  W.  Cross,  for  Respondent. 

The  plaintiff  has  an  equitable  lien  for  his  advances  upon 
the  mterests  of  the  other  part  owners,  which  he  is  entitled 
to  enforce  in  equity  by  foreclosure.  (3  Pomeroy's  Equity 
Jurisprudence,  sees.  1233-1240.) 

McFARLAND,  J. — This  is  an  appeal  by  defendant  from 
a  judgment  in  favor  of  plaintiff.  The  action  is  to  enforce 
an  asserted  lien  upon  the  defendant's  undivided  interest  in 
certain  mining  property,  for  advances  of  money  alleged  to 
have  been  made  by  plaintiff's  testator,  Goldstein,  who  was 
the  owner  of  an  undivided  interest  in  said  property.  The 
action  is  based  on  a  certain  written  contract  made  by  Gold- 
stein, the  party  of  the  first  part,  and  the  defendant  herein 
and  Mary  Martha  Hickey  (now  Mrs.  Posey),  also  an  owner 
in  the  property,  parties  of  the  second  part.  A  similar  inde- 
pendent action  was  also  brought  by  appellant  against  Mrs. 
Posey,  and  an  appeal  by  her  from  a  judgment  against  her 
(Sac.  No.  762)  was  submitted  with  the  case  at  bar.  A  de- 
cision in  one  of  the  cases  determines  the  other.  The  judg- 
ment in  both  cases  enforces  the  alleged  lien,  by  decreeing  the 
sale  of  the  defendant's  interest  in  the  property  to  satisfy  cer- 
tain amounts  of  money  found  to  have  been  advanced  as  al- 
leged. A  demurrer  to  the  complaint  was  filed  on  the  general 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  also  on  several  special  grounds. 

The  contract  in  question,  which  is  set  forth  in  full  in  the 
complaint,  was  executed  on  October  17,  1885.  It  recites 
that  the  parties  are  the  owners  of  certain  mines,  ditches, 
water  rights,  timber  lands,  saw-mills,  and  improvements 
thereon,  known  as  the  properties  of  the  Brandy  City  Mining 
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Company,  and  that  Goldstein  owned  a  ten-twelfths  undivided 
interest  therein,  defendant  Mrs.  Hastings  one  undivided 
twelfth,  and  Mrs.  Hickey  an  undivided  twelfth.  It  then 
recites  that  during  six  years  next  preceding  the  date  of  the 
contract  the  expenses  of  working  the  property  had  exceeded 
the  value  of  the  products  "in  a  considerable  amount  (the 
exact  amount  being  shown  by  the  books  of  the  company), 
of  which  the  share  chargeable  against  the  interest  of  said 
Elizabeth  Hastings  is  one-twelfth,  and  the^share  chargeable 
against  the  interest  of  Mary  Martha  Hickey  is  one-twelfth," 
and  that  it  was  deemed  advisable  for  the  development  of  the 
property  to  run  a  certain  tunnel  and  to  make  other  improve- 
ments, and  perhaps  to  acquire  other  properties,  which  would 
require  the  expenditure  of  further  sums  of  money,  which 
Goldstein  was  willing  to  advance.  It  is  then  covenanted  and 
agreed  that  "the  said  sum  chargeable  as  aforesaid"  against 
the  one-twelfth  interest  each  of  Mrs.  Hastings  and  Hickey 
"shall  remain  as  a  charge  against  their  several  and  separate 
interests  in  said  property,"  and  that  their  respective  parts 
(one-twelfth  each)  of  money  which  had  been  advanced  and 
paid  out  by  Goldstein  over  and  above  the  amounts  which  he 
had  received  from  the  property  should  bear  interest  from  the 
date  of  the  contract  until  paid  at  the  rate  of  twelve  per  cent 
per  annum.  In  this  pai-t  of  the  contract  there  is  the  follow- 
ing clause :  "It  is  distinctly  understood  that  said  parties  of 
th«  second  part  are  not,  nor  is  either  of  them,  personally 
liable  to  said  party  of  the  first  part  for  the  payment  of  said 
sums  of  money,  or  any  part  thereof." 

In  the  subsequent  and  more  important  part  of  the  con- 
tract it  is  provided  that  Goldstein  is  to  advance  all  such 
moneys  as  from  time  to  time  shall  be  required  for  the  con- 
struction of  the  tunnel  and  other  purposes  above  mentioned, 
and  to  pay  and  discharge  all  debts  "contracted  by  him"  for 
such  purposes,  so  that  there  shall  be  no  suit  or  liens  against 
the  company,  and  "no  liability  incurred  by  and  no  suits 
brought  against  said  parties  of  the  second  part  by  reason 
of  any  expenses  incurred"  for  such  purposes.  Interest  is  to 
be  allowed  Goldstein  for  advances  made,  at  twelve  per  cent 
per  annum.  Then  it  is  provided  as  follows:  "Whenever 
the  proceeds  resulting  or  to  result  from  the  working  of  said 
properties  shall  be  sufficient  to  discharge  all  the  advances 
hereafter  to  be  made  by  the  said  party  of  the  first  part,  and 
the  profits  from  said  one-twelfth  interest  belonging  to  said 
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Elizabeth  Hastings  shall  be  sufficient  to  pay  and  discharge 
the  amount  already  chargeable  against  .«aid  interest,  as  shown 
by  the  books  of  the  company,  with  interest  on  such  part 
thereof  as  is  for  advances  actually  made,  in  cash,  by  said 
party  of  the  first  part,  or  whenever  the  said  Elizabeth  Hast- 
ings, her  heirs  or  assigns,  shall  pay  to  the  party  of  the  first 
part,  his  heirs  or  assigns,  her  just  proportion  of  all  sums 
of  money  advanced  by  him  and  chargeable  against  her  said 
interest,  she  shall  be  entitled  to  her  said  one-twelfth  interest 
in  all  of  said  properties  and  in  all  properties  that  may  be 
hereafter  acquired  as  a  part  of  the  properties  of  said  Brandy 
City  Mining  Company  (free  from  all  liens  in  favor  of  the 
party  of  the  first  part,  or  any  other  person  or  persons,  existing 
by  reason  of  any  act  of  said  party  of  the  first  part),  and  shall 
be  entitled  to  receive  one-twelfth  of  all  the  profits  thereafter 
arising  from  said  properties;  but  there  shall  not  be,  in  any 
event,  any  personal  liability  or  responsibility  on  the  part 
of  said  Elizabeth  Hastings,  her  heirs  or  legal  representatives, 
for  said  advances,  or  any  part  thereof,  or  the  interest  to  grow 
due  thereon."  There  is  a  similar  provision  as  to  Mrs.  Hickey. 
The  foregoing  are  all  the  provisions  of  the  contract  neces- 
sary to  be  at  this  time  mentioned. 

Respondent  contends  that  by  this  contract  an  equitable 
lien  is  created  in  his  favor  against  appellant's  interest  in  the 
property,  and  appellant  contends  that  it  does  not  create  any 
kind  of  lien,  legal  or  equitable,  known  to  the  law.  We  need 
not,  however,  determine  whether  or  not  any  possible  lien  as 
security  for  the  performance  of  some  act  can  be  discovered 
in  the  language  of  the  contract ;  for  it  seems  clear  that  it,  at 
least,  does  not  create  a  lien  for  the  security  of  any  obligation 
which  respondent  has  broken.  If  the  contract  creates  a  lien 
at  all,  there  has  been  no  breach  of  any  condition  which 
would  make  it  enforceable.  A  lien  is  well  defined  in  section 
1180  of  the  Code  of  Civil  Procedure,  as  follows:  "A  lien  is  a 
charge  imposed  upon  specific  property  by  which  it  is  made 
security  for  the  performance  of  an  act."  Now,  in  the  case  at 
bar,  appellant  did  not  covenant  for  the  performance  of  any 
act  whatever,  unless  it  may  be  said  that  she  impliedly  prom- 
ised to  allow  Goldstein  to  manage  and  control  the  property, 
and  to  apply  her  share  of  the  products  or  income  of  her  one- 
twelfth  interest  to  the  satisfaction  of  his  advances ;  and  there 
is  no  averment  or  pretense  that  she  did  not  comply  with 
Buch  promise;  on  the  contrary,  it  affirmatively  appears  that 
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she  did.  We  need  not  inquire  what  rights  respondent  would 
have  had  under  his  asserted  lien  if  appellant  had  violated  tliis 
promise.  It  is  expressly  provided  in  the  contract  that  "there 
shall  not  be,  in  any  event,  any  personal  liability  or  respon- 
sibility on  the  part  of  said  Elizabeth  Hastings,  her  heirs  or 
legal  representatives,  for  said  advances,  or  any  part  thereof, 
or  the  interest  to  grow  due  thereon."  How,  then,  can  there 
be  a  lien  for  these  advances, — for  the.  performance  of  an 
act  which  respondent  never  promised  to  perform?  It  is  true, 
as  counsel  for  respondent  says,  that  there  may  be  a  lieu 
for  the  security  of  money,  without  any  absolute  personal 
liability  beyond  the  value  of  the  property,  as  in  the  case  of 
what  is  sometimes  called  a  "dry  mortgage,"  and  other  similar 
instances.  But  in  all  these  cases  there  can  be  no  foreclosure 
until  a  breach  of  condition  by  the  failure  of  the  party  to  ex- 
ercise the  option  to  pay  the  debt  or  to  perform  the  act  in  the 
manner  and  at  the  time  expressly  or  impliedly  agreed  upon. 
There  is,  in  such  cases,  an  existing  liability,  which  a  party 
must  either  meet,  or  allow  the  property  charged  to  be  taken, 
and  thus  escape  personal  responsibility.  As  was  said  in  a 
New  York  case,  "it  is  not  essential  that  the  personal  remedy 
against  a  mortgagor  shall  be  reserved.  There  is  a  debt 
quoad  the  redemption,  but  not  in  respect  to  the  personal 
remedy."  {Brown  v.  Dewey,!  Sand.  Ch.  72,)  A  lien  cannot 
be  enforced  for  anything  other  than  the  thing  for  which  it 
was  given.  In  the  case  at  bar,  if  any  lien  was  created  by  the 
contract,  it  certainly  was  not  for  any  debt  or  liability  from 
appellant  to  respondent  for  advances ;  for  there  never  was  to 
be  any  such  debt  or  liability.  The  advances  were  to  be  satis- 
fied out  of  a  special  fund, — that  is,  the  "proceeds"  of  the 
work  of  the  mine,  and  the  "profits"  from  appellant's  one- 
twelfth  interest, — and  if  there  was  any  lien  at  all,  it  was  only 
for  the  enforcement  of  that  mode  of  satisfaction.  There  was 
no  guaranty  by  appellant  of  the  sufficiency  of  the  fund. 

Respondent  discusses  to  some  extent  the  general  law  as  to 
partnership,  and  the  special  provisions  of  the  code  as  to 
mining  partnerships;  but  we  cannot  see  how  the  law  of 
partnership  has  any  applicability  to  the  case  at  bar.  There 
is  an  averment  that  down  to  the  date  of  the  contract, — Oc- 
tober 17,  1885, — Goldstein,  Hastings,  and  Hickey  were  min- 
ing copartners,  although  there  is  no  averment  that  they  were 
mining  copartners  thereafter,  and  other  averments  of  the 

Digitized  by  VjOOQIC 


Sept.  1901.]  Frowenfeld  v.  Hastings.  133 

complaint  indicate  that  they  were  not  such  copartners  after 
that  date.  This  averment  seems  to  have  been  of  no  conse- 
quence whatever.  The  action  is  in  no  sense  a  bill  to  enforce  a 
partnership  lien ;  it  is  based  entirely  on  the  said  written  con- 
tract and  agreement.  The  averments  are,  that  "by  virtue  of 
and  in  pursuance  of  said  agreement/'  Goldstein  advanced 
certain  moneys;  that  the  moneys  in  question  were  expended 
"as  contemplated  by  and  provided  for  in  said  written  con- 
tract"; that  one  twelfth  of  said  advances  "is  now  due  and 
unpaid  from  said  Elizabeth  Hastings,  on  account  of  said 
agreement" ;  that  "under  and  by  virtue  of  said  written  agree- 
ment" one  twelfth  of  a  certain  sum  of  money  is  now  due  from 
Mrs.  Hastings  to  plaintiff.  The  action  is  for  the  enforcement 
of  a  lien  alleged  to  have  been  created  by  the  written  contract 
against  appellant's  undivided  interest  in  the  described  prop- 
erty, not  for  a  partnership  accounting. 

It  is  not  necessary  to  inquire  whether  the  views  above  ex- 
pressed apply  also  to  the  comparatively  small  amount  alleged 
to  have  been  due  from  appellant  before  the  date  of  execution 
of  the  contract,  for  that  amount  is  clearly  barred  by  the  stat- . 
ute  of  limitations,  which  was  pleaded  by  appellant. 

For  the  foregoing  reasons  we  are  of  the  opinion  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  demurrer  to  the  same  should  have 
been  sustained.  It  is  not  necessary,  therefore,  to  discuss  the 
many  other  points  made  by  appellant. 

The  judgment  appealed  from  is  reversed. 

Temple^  J.,  and  Henshaw^  J.,  concurred. 
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[Sac  No.  921.    Department  Two.— September  10,  1901.] 

EDWARD  SCHIRMER,  Respondent,  v.  L.  P.  DREXLER 
et  al.,  Appellants. 

Watbb  Rights — Injunction — Pleading — Prescriptitb  Titlb — ^Find- 
ings Outside  of  Issues — Judgi^ent  Enforcing  Contbact. — In  an 
action  to  enjoin  interference  with  the  water  rights  of  the  plaintiff, 
where  the  sole  theory  of  the  complaint  was  that  the  plaintiff  had 
acquired  a  prescriptive  title  to  the  water  rights  by  adverse  user,  but 
the  findings  and  decree  were  wholly  outside  the  issues  tendered, 
and  were  based  solely  on  the  theory  that  the  plaintiff's  user  of  the 
water  and  ditch  was  with  the  consent  of  the  owners,  and  under  an 
oral  license  and  agreement,  which  is  specifically  enforced  by  the 
judgment,  the  judgment  cannot  be  upheld,  and  must  be  reversed. 

Id. — ^Failure  to  Pbove  Complaint — Inconsistent  Case  in  Proof — 
Failure  to  Object  to  Variance — Non-waiver. — Where  the  plain- 
tiff wholly  failed  to  sustain  the  burden  of  proof  as  to  the  allega- 
tions of  his  complaint,  ar.d  proved  an  inconsistent  case,  going  to 
show  that  the  case  alleged  did  not  exist,  the  failure  of  the  defend- 
ant to  object  to  such  proof  cannot  be  deemed  a  waiver  of  the  var- 
iance, so  as  to  support  findings  and  a  decree  for  the  plaintiff  upon 
the  inconsistent  case  not  alleged. 

Id. — ^Recovery  Limited  to  Cause  of  Action  Alleged. — A  plaintiff  can 
only  recover  upon  the  cause  of  action  alleged,  and  not  upon  some 
other  cause  of  action  which  may  be  developed  by  the  proofs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  denying  a  new  trial.  John  C. 
Gray,  Judge. 

The  facts  are  stated  in  the  opinion. 

Jo  D.  Sproul,  F.  C.  Lusk,  W.  H.  H.  Hart,  and  Aylett  R. 
Cotton,  for  Appellants. 

R.  C.  Long,  and  George  E.  Gardner,  for  Respondent. 

GRAY,  C^ — This  action  was  brought  to  obtain  an  injunc- 
tion against  further  interference  with  certain  water  rights 
of  plaintiflF  and  for  damages  for  previous  interferences.  The 
defendants  appeal  from  a  judgment  in  plaintiff's  favor  and 
from  an  order  denying  a  new  trial. 

The  complaint  alleges  title  and  possession  in  plaintiff  of 
certain  described  tracts  of  land,  and  "that  for  more  Ihnn 
sixteen  years  last  past,  and  up  to  the  time  of  filing  the  conj- 
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plaint  herein,  the  plaintiff,  Edward  Schirmer,  and  his 
grantor,  have  been,  and  he  is  now,  the  owner  and  in  the  pos- 
session of.... the  right  to  use  thereon,  for  irrigating  and 
mining  the  same,  twenty  inches  of  the  water  flowing  in  that 
certain  steam  situated  in  said  county  and  known  as  *Big 
Butte  Creek.' "  Then  follows  a  long  statement  of  facts,  all 
intended  to  show  that  plaintiff  had  acquired  a  title  to  the 
water  in  controversy  by  the  original  appropriation  thereof 
by  his  predecessors  in  interest,  and  the  subsequent  continuous 
adverse  use  thereof  for  sixteen  years,  and  down  to  the  com- 
mencement of  this  action.  The  allegations  of  the  complaint 
also  seem  to  tend  in  the  direction  of  showing  that  plaintiff 
is  the  owner  of  an  interest  in  a  certain  ditch  and  flume  by 
reason  of  succeeding  to  the  interest  of  one  of  the  original 
constructors  thereof,  but  the  complaint  contains  no  direct 
averment  that  plaintiff  owns  any  of  the  ditches  or  the  flume  re- 
ferred to  therein,  or  that  he  owns  any  interest  or  right  in  either. 
The  complaint  also  alleges  that  at  frequent  times  during  the 
sixty  days  immediately  preceding  the  bringing  of  the  action, 
the  defendants  had  diverted  the  water  from  said  flume  and 
ditches,  without  any  right  so  to  do,  and  had  deprived  plain- 
tiff of  the  use  thereof,  to  his  damage  in  the  sum  of  eight 
hundred  dollars.  The  complaint  concludes  with  a  prayer 
for  said  damages,  and  for  an  injunction  compelling  defend- 
ants to  remove  the  dams  they  had  placed  in  the  ditch,  and 
refrain  from  further  interfering  with  the  flow  of  the  water 
therein. 

The  answer  contains  speciflc  denials  of  the  allegations  of 
the  complaint,  together  with  affirmative  allegations  showing 
the  title  to  the  said  water  and  ditch  to  be  in  the  defendant 
L.  P.  Drexler. 

The  findings  in  the  case,  with  reference  to  the  various 
interests  and  rights  in  the  said  ditch  and  waters,  are  as  fol- 
lows: "That  in  the  year  1876  the  defendant  James  W. 
Peters  and  John  Christy  cleaned  out  and  put  in  order,  so 
that  water  could  be  run  through,  what  was  known  as  the 
Burson  ditch,  which  headed  in  Butte  Creek,  on  the  westerly 
side  thereof,  and  conducted  the  waters  down  to  the  point  of 
diversion  referred  to  in  the  pleadings,  where  the  Cable  ditch 
and  flume  conveyed  it  across  Butte  Creek  to  the  ranch  of 
the  plaintiff,  at  which  place  it  was  used  for  mining  purposes, 
off  and  on,  till  the  year  1883,  when  it  began  to  be  used  for 
household  and  irrigation  purposes,  which  uses  continued  un- 
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interruptedly,  with  the  consent  of  the  owner  thereof,  until 
some  time  in  June,  1899,  when  the  defendant  L.  P.  Drexler 
dammed  up  plaintiff's  ditch,  and  deprived  him  of  the  further 
use  of  said  water;  the  Burson  ditch  was  held  by  Peters  and 
Christy,  as  partners,  for  about  two  years,  when  Christy  sold 
his  half  to  one  Browning,  and  the  latter  and  Peters  were 
equal  partners  in  it  for  about  two  years,  when  they  quarreled, 
and  Browning  sold  his  half  to  one  Isom  De  I-/ong,  and  De 
Long  and  Peters  used  and  were  the  owners  of  the  ditch  and 
the  water  right  until  March  or  April,  1881,  when  Peters 
claimed  that  De  Long  owed  him  (Peters)  some  sixty  dollars 
for  work  done  on  the  ditch  in  repairing  it,  and  refused  to 
let  him  have  anything  to  do  with  the  property  till  that  sum 
was  paid,  and  thereupon  De  Long  gave  the  grantor  of  plain- 
tiff all  of  his  (De  Long's)  interest  in  and  to  the  water  right 
and  ditch,  and  Cable,  plaintiff's  grantor,  used  a  portion  of 
the  water  during  the  sunmier  and  winter  of  1881-82  in 
mining;  that  in  the  fall  of  1882  the  said  Cable  moved  from 
the  place  and  abandoned  the  ditch,  and  did  not  return  to 
the  lands  of  plaintiff  till  some  time  in  the  fall  of  1883,  at 
which  time  he  purchased  the  interest  of  one  Christopher  C. 
Maltby  in  and  to  said  real  estate,  being  the  real  estate  set  out 
in  plaintiff's  complaint  and  the  following  winter  began  to  set 
out  the  orchard  described  in  the  complaint,  and  during  that 
season  planted  at  least  five  hundred  trees,  and  continued  to 
plant  others,  year  by  year,  until  he  had  an  orchard  contain- 
ing the  number  of  trees  enumerated  in  the  complaint;  that 
in  order  to  raise  these  trees  it  was  necessary  that  they  should 
be  frequently  irrigated,  and  without  irrigation  they  would 
neither  root  nor  grow;  that,  under  an  agreement  made  by 
the  said  Frank  L.  Cable  with  said  James  Peters,  at  or  about 
the  time  said  orchard  was  planted,  the  said  Cable  was  to 
have  all  the  water  necessary  for  household  purposes,  and  for 
the  irrigation  of  such  orchard  as  he,  Cable,  had  or  might  set 
out,  on  condition  that  he.  Cable,  should  assist  in  cleaning  out 
the  ditch  each  year,  and  that  in  pureuance  of  such  agree- 
ment the  said  Cable  planted  said  orchard,  received  said  water, 
year  after  year,  until  June,  1899,  and  after  the  work  of 
cleaning  the  d'tch  for  that  year  had  been  performed  by  Cable, 
when  defendant  L.  P.  Drexler  shut  off  the  water  running  to 
the  orchard  of  this  plaintiff,  as  charged  in  the  complaint; 
that  by  reason  of  obstructing  the  flow  of  said  water  to  the 
lands  of  plaintiff,  as  aforesaid,  the  orchard  of  plaintiff  ceased 
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to  bear  fruit,  and  a  number  of  the  trees  died,  and  he  has 
been  damaged  in  the  sum  of  $450,  and  if  the  obstruction  is 
maintained  during  another  fruit  season,  the  entire  orchard 
will  be  destroyed  and  rendered  of  no  value;  that  on  the 
seventeenth  day  of  March,  1888,  the  said  James  W.  Peters, 
sold  and  conveyed  to  the  defendant  L.  P.  Drexler  the  said 
Burson  water-ditch  and  water  right,  being  the  same  ditch 
taken  up  and  cleaned  out  by  him  and  Christy  in  1876,  re- 
serving to  himself  the  right  to  use  sixty  inches,  but  not  to 
sell  the  same  to  any  other  piirson  for  any  purpose;  that  at 
the  time  of  said  sale  by  Peters  to  Drexler,  the  said  Cable, 
plaintiff's  grantor,  was  using  the  water  to  the  extent  of  ten 
inches,  at  least,  the  same  being  diverted  from  the  main 
ditch  by  the  Cable  ditch,  and  conducted  to  the  residence  and 
orchard  of  the  said  Cable  for  household  and  irrigation  pur- 
poses, and  thereafter  continued  to  use  the  same  for  said  pur- 
poses, year  after  year,  until  June,  1899,  with  the  knowledge 
of  the  said  defendant  Drexler,  during  which  time  the  said 
Cable  yearly  performed  on  said  ditch  the  same,  or  about 
the  same,  amount  of  work  in  cleaning  it  out  and  assisting 
in  keeping  it  in  repair  that  he  had  done  before  the  sale  was 

made  by  Peters  to  Drexler; that  the  said  Cable  ditch 

and  flume  carries  and  has  carried  for  many  years  last  past — 
to  wit,  more  than  twenty  years — at  least  ten  miner's  inches 
of  water,  measured  under  a  four-inch  pressure,  and  the 
same  have  been  put  to  a  useful  purpose,  and  it  requires  that 
number  of  inches  to  successfully  raise  said  orchard  on  plain- 
tiff's said  land  and  to  supply  the  house  with  water  for  do- 
mestic purposes ....  I  further  find  that  some  time  in  winter 
of  1881-82,  Frank  L.  Cable,  the  grantor  of  plaintiff,  was  the 
owner  of  the  undivided  one  half  of  the  Burson  ditch ;  that  he 
left  Butte  Creek,  where  the  ditch  is,  and  went  away,  uncer- 
tain as  to  whether  or  not  he  ever  would  return,  but  did  re- 
turn in  the  fall  of  1883,  and  with  the  permission  of  James 
W.  Peters  used  the  water  of  the  Burson  ditch,  diverted  by 
means  of  the  Cable  ditch  and  flume,  and  taken  to  the  east 
side  of  Butte  Creek,  to  plaintiff's  premises  described  in  the 
complaint,  to  plant  and  raise  the  orchard  set  forth  in  plain- 
tiff's complaint,  paying  for  said  water  by  labor  performed 
in  cleaning  out  and  keeping  in  repair  said  Burson  ditch,  to 
the  extent  of  an  average  of  two  weeks'  work  yearly,  down  to 
and  including  the  year  of  1899,  and  that  after  he  had  paid 
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for  the  water  of  1899,  the  same  was  prevented  from  running 
to  the  lands  of  plaintiflf  by  the  defendant  Drexler,  under  the 
pretense  that  his  orchard  required  all  that  was  running  in 
the  ditch ;  that  if  the  defendant  is  permitted  to  maintain  his 
obstructions  to  the  flow  into  the  Cable  ditch  and  flume,  the 
property  of  plaintiff  will  be  entirely  destroyed,  and  his  place 
unfit  for  habitation." 

Upon  these  findings  the  court  gave  plaintiff  judgment  for 
$450  damages,  and  decreed  as  follows :  "That  the  plaintiff 
have  at  all  times  the  free  and  uninterrupted  use  of  ten  inches 
of  the  water  flowing  in  the  Burson  ditch,  to  be  diverted  at  the 
place  and  in  the  manner  heretofore  diverted,  on  the  payment 
of  a  reasonable  compensation  therefor  yearly;  that  the  defend- 
ants, and  each  and  every  of  them,  and  also  their  agents, 
attorneys,  employees,  and  all  persons  acting  under,  by,  or 
through  them,  or  either  of  them,  are  hereby  forever  re- 
strained, enjoined,  and  prohibited  from  interfering  in  any 
manner  with  either  of  said  ditches  or  flumes,  or  the  water 
flowing  therein,  so  as  to  in  any  manner  prevent  or  hinder 
the  flow  of  said  water  to  the  lands  of  plaintiff,  to  the  extent 
of  ten  inches." 

Waiving  such  minor  defects  in  the  foregoing  findings  as 
their  failure  to  show  any  transfer  of  anything  by  Cable  to 
the  plaintiff,  and  their  consequent  failure  to  show  that  plain- 
tiff ever  acquired  any  interest  in  the  alleged  contract  or  ar- 
rangement between  Cable  and  the  defendant  Peters,  upon 
which  the  decree  in  said  plaintiff's  favor  seems  to  be  based, 
we  will  proceed  at  once  to  the  proposition  in  the  case  which 
strikes  us  with  the  greatest  force.  The  findings  and  decree 
seem  to  be  entirely  outside  of  the  case  made  by  the  pleadings. 
The  said  findings  and  decree  contradict  the  material  alle- 
gations of  plaintiff's  complaint,  and  there  seem  to  be  no  alle- 
gations at  all  in  the  complaint  to  which  the  findings  and 
decree  can  be  held  to  be  material  or  pertinent.  The  whole 
theory  of  the  complaint  is,  that  the  plaintiff's  rights  are 
those  of  an  owner,  acquired  by  adverse  use  of  the  ditch  and 
the  water.  The  findings  and  decree  proceed  upon  an  en- 
tirely different  theory,  and  expressly  state  that  the  use  of 
the  water  and  of  the  ditch  by  plaintiff  and  his  predecessor 
in  interest  therein  was  had  with  the  consent  of  the  owners 
thereof  and  under  an  oral  license  or  agreement  therefor. 
The  decree  attempts  to  enforce  the  specific  performance  of  a 
contract  ^vhich  is  not  only  not  set  up  in  the  complaint,  but 
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to  which  no  reference  is  made  anywhere  in  the  pleadings. 
We  know  that  there  are  cases  which  hold,  as  contended  by 
respondent,  that  where  a  question  is  treated  by  both  parties 
as  an  issue  in  the  case,  and  evidence  is  taken  thereon  without 
objection,  the  appellant  will  not  thereafter  be  heard  to  say 
that  the  question  was  not  in  issue.  That  is  a  salutary  gen- 
eral rule,  and  we  do  not  wish  to  overturn  it.  But  in  none 
of  those  cases,  that  we  have  been  able  to  find,  were  the  find- 
ings and  decree  clear  outside  of  the  case  as  made  by  the 
pleadings,  but  in  each  and  all  of  them  the  findings,  taken 
all  together,  have  some  relation  to  the  issues  as  framed; 
but  here  the  issues  as  made  by  the  pleadings  sustain  no  de- 
gree of  kinship  whatever  to  the  findings  and  decree,  and 
are,  besides,  in  direct  conflict  with  the  allegations  of  the 
complaint.  It  would  be  going  too  far  to  hold  that  such  a 
variance  as  this  should  be  deemed  to  be  waived  by  failure 
to  object  to  evidence  at  the  trial.  If  the  burden  was  on  the 
plaintiff  to  establish  the  case  made  by  his  complaint,  why 
should  the  defendants  object  to  evidence,  as  long  as  it  went 
to  show  that  the  case  as  thus  made  did  not  exist?  If  this 
kind  of  a  judgment  can  be  upheld  on  this  kind  of  a  record, 
then  written  pleadings  are  no  longer  necessary,  and  may  well 
be  dispensed  with  altogether. 

As  supporting  the  position  we  here  take,  we  cite  as  fol- 
lows: Dobba  V.  Purington,  XXII  Cal.  Dec.  245;  Wallace 
V,  Farmers'  Ditch  Co.,  130  Cal.  578;  Reed  v.  Norton,  99 
Cal.  617;  Murdoch  v.  Clarke,  59  Cal.  683;  Green  v.  Chand- 
ler, 54  Cal.  626;  Morenhout  v.  Barron,  42  Cal.  605.  In 
Riverside  Water  Co,  v.  Gage,  108  Cal.  240,  speaking  of  a 
waiver  by  failure  to  object  to  evidence  on  the  trial,  in  this 
connection  the  court  says :  "This  rule,  however,  has  no  ap- 
plication in  a  case  where,  at  the  trial,  evidence  is  introduced 
which  is  outside  of  any  issue  which  is  presented  by  the 
pleadings."  "A  plaintiff  must  recover,  if  at  all,  upon  the 
cause  of  action  set  out  in  the  complaint,  and  not  upon  some 
other  which  may  be  developed  by  the  proofs."  {Reed  v. 
Norton,  supra.) 

Several  other  points  are  made  by  appellants  on  questions 
of  law,  and  the  sufficiency  of  the  evidence  in  several  par- 
ticulars is  also  challenged;  but  as  it  is  impossible  to  deter- 
mine from  the  record  before  us  what  form  the  case  will  take 
upon  another  trial  thereof,  we  deem  it  unnecessary  to  deter- 
mine any  further  question  in  the  case. 
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We  advise  that  the  judgment  and  order  appealed  from  be 
reversed,  with  directions  to  the  court  below  to  permit  the 
parties  to  amend  their  pleadings  if  they  be  so  advised. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed,  with  directions 
to  the  court  below  to  permit  the  parties  to  amend  their 
pleadings  if  they  be  so  advised. 

McFarland,  J.,  Temple,  J.,  Heushaw,  J. 


[Crim.  No.  749.    Department  Two.— September  11,  1901.] 

THE  PEOPLE,  Respondent,  v.  EDWARD  RODRIGUEZ, 

Appellant. 

Criminal  Law — Evidence — Cross-examination  of  Defendant — Resi- 
dence— Collateral  Questions — Impeachment — Prejudicial  Er- 
ror.— Where  a  defendant,  accused  of  crime,  testified  only  as  to  his 
present  residence  out  of  the  county  of  the  venue,  he  cannot  be  prop- 
erly cross-examined  as  to  his  residence  in  the  county  at  a  time 
long  prior  to  the  date  of  the  oflTense  charged;  and  his  answers  to 
collateral  and  irrelevant  questions  about  such  prior  residence  are 
conclusive,  and  cannot  be  contradicted  for  the  purpose  of  impeach- 
ment. The  admission  of  the  testimony  of  the  sherifT  in  contradic- 
tion of  the  defendant,  that  he  was  at  such  prior  date  in  the  county, 
at  the  county  jail,  was  prejudicially  erroneous,  and  the  error  was 
not  cured  by  striking  out  the  allusion  to  the  county  jail- 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County  and  from  an  order  denying  a  new  trial. 
Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  H.  Leonard,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

McFARLAND,  J.— The  defendant  was  convicted  of  the 
crime  of  burglary  in  the  second  degree.    The  alleged  offense 
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consisted  in  breaking  into  a  shop  and  stealing  a  violin.  De- 
fendant appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

There  was  evidence  properly  admitted,  which  tended  to 
show  appellant's  guilt;  but  we  cannot  know  whether  or  not 
the  jury  would  have  convicted  him  without  evidence  which 
was  improperly  admitted  as  hereinafter  noticed. 

If  the  crime  was  committed  at  all,  it  occurred,  as  averred 
in  the  information,  on  or  about  the  fifteenth  day  of  July, 
1900.  The  trial  took  place  September  4,  1900.  The  ap- 
pellant was  a  witness  for  himself,  and  he  began  his  testi- 
mony as  follows:  "My  name  is  Ed  Rodriguez;  I  live  in 
Watsonville."  lie  said  nothing  more  about  his  residence. 
On  cross-examination,  he  was  asked  these  questions:  "Where 
were  you  living  last  October?"  "Now,  Mr.  Rodriguez,  re- 
member you  are  under  oath,  where  did  you  stay  last  Octo- 
bcr?'*  "During  the  months  of  September,  October,  and 
November,  where  did  you  live?"  "Don't  you  know,  as  a 
matter  of  fact,  that  during  those  months  I  have  mentioned 
ycu  were  here  in  Santa  Cruz?"  Other  questions  of  a  simi- 
lar character  were  asked  about  his  residence  during  those 
months — which  were  about  a  year  prior  to  the  time  of  the 
trial,  and  about  nine  months  prior  to  the  time  of  the  al- 
leged commission  of  the  crime, — and  the  questions  were  all 
allowed  over  appellant's  objection  that  they  were  "irrelevant, 
immaterial,  incompetent,  not  cross-examination."  Appel- 
lant's answers  to  these  questions  were  of  a  negative  charac- 
ter; he  said  that  he  lived  during  those  months  at  a  place 
other  than  Santa  Cruz.  In  rebuttal,  the  prosecution  called 
the  sheriff  of  the  county  and  asked  him  if  he  knew  where 
the  appellant  resided  during  the  months  of  1899  above  men- 
tioned, and  over  the  objections  of  appellant  to  the  question, 
he  gave  testimony  as  follows:  "A.  I  know  where  he  was 
from  the  21st  of  September  to  the  10th  of  December.  Q. 
That  includes  the  months  I  have  spoken  of? — A.  Yes,  sir." 
After  another  objection,  ruling,  and  exception,  the  witness 
answered  further,  as  follows:  "A.  He  was  in  the  county 
jail.  Q,  Where? — A.  In  Santa  Cruz."  Counsel  for  ap- 
pellant moved  to  strike  out  the  answers,  and  the  court  said, 
"The  county  jail  part  will  be  stricken  out." 

It  is  beyond  doubt  that  the  allowance  of  the  testimony 
above  stated  was  erroneous.  The  questions  asked  on  the 
cross-examination  of  appellant  were  not  in  relation  to  any 
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testimony  given  on  his  direct  examination,  and  they  would 
have  been  inadmissible  if  he  had  been  an  ordinary  witness, 
without  considering  any  protection  given  to  a  defendant 
when  a  witness  for  himself,  by  section  1323  of  the  Penal 
Code.  The  only  testimony  given  by  appellant  on  the  sub- 
ject of  residence  was  as  to  his  residence  at  the  time  he  was 
testifying,  and  there  is  no  pretense  that  the  questions  asked 
on  cross-examination  were  for  the  purpose  of  disproving 
his  testimony  as  to  his  present  residence.  If  nothing  fur- 
ther had  occurred  on  the  subject  it  possibly  might  have  been 
held  that  appellant  had  not  been  prejudiced  by  the  allow- 
ance of  these  improper  questions;  but  when  the  prosecution, 
after  having  been  allowed  to  introduce  this  irrelevant  and 
collateral  matter,  was  also  allowed  to  introduce  a  witness 
to  contradict  what  appellant  had  said  on  the  subject,  a  dif- 
ferent question  is  presented.  "A  witness  cannot  be  cross- 
examined  as  to  any  fact  which  is  collateral  and  irrelevant 
to  the  issue,  merely  for  the  purpose  of  contradicting  him 
by  other  evidence,  if  he  should  deny  it,  thereby  to  discredit 
his  testimony.  And  if  a  question  is  put  to  a  witness,  which 
is  collateral  and  irrelevant  to  the  issue,  his  answer  cannot 
be  contradicted  by  the  party  who  asked  the  question,  but 
is  conclusive  against  him."  (People  v.  McKeller,  53  Cul. 
65;  1  Greenleaf  on  Evidence,  sec.  449.)  The  testimony 
of  the  sheriff  contradicting  the  appellant  on  the  (K)llateral 
and  irrelevant  matter  was  therefore  clearly  inadmissible, 
and  it  would  be  idle  to  say  that  it  could  not  have  been  preju- 
dicial to  appellant.  In  the  first  place,  it  tended  to  "discredit- 
his  testimony,"  and  in  the  second  place,  it  tended  to  prove 
the  commission  of  another  and  independent  crime,  which, 
of  course,  was  entirely  unwarranted.  Something  is  said  in 
respondent's  brief  about  the  statement  of  the  sheriff  that 
appellant  was  in  the  county  jail  being  "voluntary" ;  but  his 
examination  by  the  people  leads  strongly  to  the  conclusion 
that  the  statement  in  question  was  the  anticipated  and  in- 
tended ultimate  aim  and  out«^onie  of  his  whole  testimony. 
The  remark  of  the  court  that  "the  county  jail  part  be  strick- 
en out"  did  not  remedy  the  evil;  it  could  not  be  stricken 
out  of  the  minds  of  the  jury. 

For  the  foregoing  reasons  the  judgment  and  order  ap- 
pealed from  are  reversed  and  the  cause  is  remanded  for  a 
new  trial. 

Temple,  J.,  and  Henshaw^  J.,  concurred. 
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[Crim.  No.  803.    In  Bank.— September  11,  1901.] 

Ex  parte  HENRY  PFIRRMANN,  on  Habeas  Corpus. 

License  Tax — Poweb  of  Supebvisors  in  Municipalities  Repealed. — 
Under  the  act  of  1901  (Stats.  1901,  p.  635),  adding  section  3360  to 
the  Political  Code,  the  power  of  county  supervisors  to  license  busi- 
ness for  reyenue  purposes  within  the  limits  of  municipalities  is  re- 
pealed hy  necessary  implication;  and  they  are  forbidden  to  impose 
any  license  tax,  either  for  purposes  of  revenue  or  regulation,  within 
such  limits. 

Id. — Constitutional  Law — ^Title  of  Act — Duplicity — Single  Sub- 
JEOT-if  atteb. — ^The  title  of  the  act  of  1901  entitled  "An  act  to  add 
a  new  section  to  the  Political  Code  of  the  state  of  California,  to  be 
known  as  section  3366,  relating  to  the  powers  of  boards  of  supervis- 
ors, city  coimcils,  and  town  trust^^es,  in  their  respective  counties, 
cities,  and  towns,  to  impose  a  license  tax,"  is  in  furtherance  of 
section  11  of  article  XI  of  the  constitution,  and  there  is  no  duplicity 
in  the  subject-matter.  It  contains  a  single  subject-matter,  relating 
to  the  issuance  of  licenses,  for  regulative  purposes,  by  counties, 
cities,  and  towns. 

Id. — Constbuction  in  Relation  to  Title — "License  Tax" — Presump- 
tion OF  Validity. — The  act  of  1901  is  to  be  presumed  valid  and 
so  construed,  if  possible.  The  words  "license  tax,"  in  the  title, 
will  not  be  construed  to  mean  "license  taxes  for  revenue,"  which 
are  thereby  repealed,  but  are  to  be  construed  as  synonymous  with 
"license  fee  or  charge,"  as  a  police  regulation. 

Id. — Constbuction  of  Constitution — Poweb  of  Legislatube. — Sec- 
tion 12  of  article  XI  of  the  constitution,  forbidding  power  to  the 
legislature  to  impose  taxes  for  county,  city,  town,  or  other  munici- 
pal purposes,  but  authorizing  it  by  general  laws  to  vest  power  in  the 
corporate  authorities  to  assess  and  collect  taxes  for  such  purposes, 
does  not  prohibit  the  legislature  from  forbidding  them  to  collect  a 
license  tax  for  revenue. 

Id. — ^Effect  of  Special  Inconsistent  Act  of  Same  Date. — The  special 
act  of  the  same  date  with  the  act  establishing  section  33G6  of  the 
Political  Code,  applicable  only  to  municipal  corporations  of  the  fifth 
class,  and  inconsistently  providing  for  power  of  such  corporations  to 
license  for  purposes  both  "of  r^^ulation  and  revenue,"  if  it  be  con- 
sidered as  passed  subsequently,  could  only  operate  to  repeal  that 
section  ftro  tanto;  and  if  considered  as  an  unconstitutional  special 
law,  it  will  not  be  construed  to  render  void  the  general  law  by  being 
incorporated  therein,  and  read  as  part  thereof. 

APPLICATION  to  the  Supreme  Court  for  writ  of  habeas 
carpus  to  the  chief  of  police  of  the  City  of  Los  Angeles. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Taylor  &  Mason,  Frank  James,  and  Frank  G.  Finlayson. 
for  Petitioner. 

Thomas  P.  Boyd,  City  Attorney  of  San  Rafael,  Guy  R. 
Kennedy,  City  Attorney  of  Chico,  and  A.  Webster,  City  At- 
torney of  Paso  Robles,  amid  curiae,  for  Petitioner. 

James  C.  Rives,  District  Attorney,  Curtis  D.  Wilbur,  Chief 
Deputy,  and  F.  R.  Willis,  Deputy,  for  Respondent. 

GAROUTTE,  J.— Petitioner  is  restrained  of  his  liberty 
upon  a  charge  of  violating  an  ordinance  of  the  county  of  Los 
Angeles,  in  refusing  to  pay  a  liquor  license  of  fifteen  dollars 
per  month,  prescribed  by  the  aforesaid  ordinance.  He  is  a 
resident  of  the  city  of  Los  Angeles,  conducts  his  liquor  busi- 
ness therein,  and  pays  the  license  demanded  by  the  ordi- 
nances of  said  city. 

Whether  or  not  the  license  fee  or  tax  demanded  by  the 
county  of  Los  Angeles  under  its  ordinance  be  considered  a  fee 
or  tax  for  revenue  or  for  regulation  of  the  business,  is  an  im- 
material matter;  for,  by  virtue  of  the  provisions  of  an  act  of 
the  legislature  (Stats.  1901,  p.  635),  a  county  has  no  power 
to  demand  a  license  fee  or  tax,  either  for  purposes  of  revenue 
or  regulation,  from  persons  carrying  on  business  within  the 
limits  of  municipalities.  Among  other  matters,  that  act  pro- 
vides: "Boards  of  supervisors  of  the  counties  of  the  state  and 
the  legislative  bodies  of  the  incorporated  cities  and  towns 
therein,  shall,  in  the  exercise  of  their  police  powers,  and  for 
the  purpose  of  regulation,  as  herein  provided,  and  not  other- 
wise, have  power  to  license  all  and  every  kind  of  business  not 
prohibited  by  law,  and  transacted  and  carried  on  within  the 
limits  of  their  respective  jurisdictions." 

Prior  to  the  passage  of  the  aforesaid  act,  it  may  be  stated 
that  the  law  was  settled  to  the  effect  that  within  municipali- 
ties a  board  of  supervisors  had  no  power  to  enact  police  and 
sanitary  measures,  and  therefore  had  no  power  therein  to 
impose  a  license  fee  or  tax  for  the  purpose  of  regulating  the 
liquor  business,  or  any  other  business.  In  the  absence  of 
some  direct  and  explicit  constitutional  provision,  this  court 
would  not  declare  the  existence  of  such  a  power ;  for  difficul- 
ties and  confusion  arising  from  a  clash  of  jurisdictions  would 
be  the  only  result  to  follow,  if  both  the  county  and  the  mur 
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iiicipality  possessed  the  power  of  enacting  police  and  sanitary 
measures  within  the  confines  of  a  municipality.  It  is  said 
in  Ex  parte  Roach,  104  CaU  277 :  "It  is  not  to  be  supposed 
that  it  was  the  intention  of  the  people,  through  their  consti- 
tution, to  authorize  a  county  to  exercise  the  same  power' 
within  the  territory  of  the  city  as  the  city  itself  could  exer- 
cise, or  to  confer  upon  the  county  the  right  to  interfere  with 
or  impair  the  effect  of  similar  legislation  by  the  city  ilself.'' 
And  in  construing  section  11  of  article  XI  of  the  constitu- 
tion, wherein  is  found  this  grant  of  power  to  counties  and 
municipalities  to  enact  police  and  sanitary  regulations,  ihu 
court  said,  in  the  same  case:  "Full  effect  can  be  given  to 
the  section  by  holding  that  each  has  been  given  the  exclusive 
right  of  legislation  within  its  own  particular  boundaries.  By 
the  organization  of  a  city  within  the  boundaries  of  a  county, 
the  territory  thus  organized  is  withdrawn  from  the  legislative 
control  of  the  county  upon  the  designated  subjects,  and  is 
placed  under  the  legislative  control  of  its  own  council ;  and 
the  principle  of  local  government  which  pervades  the  entire 
instrument  is  convincive  of  the  intention  to  withdraw  the 
city  from  the  control  of  the  county,  and  to  deprive  the  county 
of  any  power  to  annul  or  supersede  the  regulations  of  the  city 
upon  the  subjects  which  have  been  confided  to  its  control." 
It  is  claimed  upon  the  part  of  respondent,  that  Ex  parte 
Roach,  104  Cal.  277,  only  goes  to  the  extent  of  holding  that 
where  a  conflict  arises  between  the  respective  regulating  ordi- 
nances of  a  county  and  municipality,  that  then,  in  such  a 
case,  the  ordinance  of  the  municipality  within  its  jurisdic- 
tion is  controlling.  County  of  Los  Angeles  v.  Eiken berry, 
131  Cal.  461,  to  some  extent  places  this  construction  upon 
Ex  parte  Roach,  104  Cal.  277.  But,  as  is  plainly  seen  from 
the  language  taken  from  the  opinion  of  the  court,  it  has  a 
nuich  broader  meaning,  and  the  constniction  there  given 
the  constitutional  provision  is  manifestly  the  correct  one.  If 
for  no  other  reason,  the  unfortunate  results  which  would 
necessarily  follow  from  a  judicial  holding  that  the  powers 
of  counties  and  municipalities  derived  from  the  constitution 
as  to  the  enactment  of  police  and  sanitary  measures  within 
the  municipality  were  concurrent,  justified  the  conclusion 
declared  in  Ex  parte  Roach,  104  Cal.  277.  It  may  be  here 
suggested  that  the  power  of  counties  to  license  business  un- 
dertakings carried  on  within  municipalities,  for  the  purposes 
CXXXIV.  Cai 10 

Digitized  by  LjOOQ IC 


146  Ex  PARTE  Pfirrmann.  [134  Cal. 

of  raising  revenue,  is  conceded  to  have  existed  prior  to  the 
aforesaid  act  of  1901.  (County  of  Los  Angeles  v,  Eiken- 
berry,  131,  461.) 

In  view  of  what  has  been  said,  it  is  apparent  that  the  re- 
sult of  this  litigation  is  dependent  wholly  upon  the  validity 
of  the  act  of  1901,  and  the  construction  to  be  given  it  if  it  be 
declared  a  valid  law.  This  is  evident  because,  tested  by  its 
face,  it  denies  to-  boards  of  supervisors  the  power  to  license 
any  and  all  branches  of  business  for  the  purposes  of  raising 
revenue,  and  also  limits  their  power  to  that  of  collecting  a 
license  for  regulation  only  without  the  limits  of  municipal- 
ities. As  we  have  already  seen,  boards  of  supervisors,  prior 
to  this  enactment,  possessed  only  power  to  license  within  mu- 
nicipalities for  revenue  purposes,  and  that  power  now  being 
taken  away  by  this  act  of  the  legislature,  leaves  such  boards 
without  power  to  levy  and  collect  by  ordinance,  within  mu- 
nicipalities, any  license  tax  or  fee  whatever.  If  the  law  be 
valid  and  this  be  its  proper  construction,  then  the  petitioner 
must  be  discharged  from  custody,  for  he  is  charged  with  vio- 
lating a  county  ordinance,  and,  as  disclosed  by  the  facts,  is 
engaged  only  in  conducting  his  business  within  the  limits  of 
the  city  of  Los  Angeles. 

It  is  insisted  that  the  act  must  fall,  by  reason  of  a  defective 
title,  in  this,  that  the  title  contains  more  than  one  subject- 
matter.  We  will  not  look  for  a  constitutional  provision  for- 
bidding duplicity  of  titles,  for  we  fail  to  find  two  distinct  and 
diflferent  subject-matters  of  legislation  outlined  by  the  title 
of  the  act.  That  title  reads  as  follows :  "An  act  to  add  a 
new  section  to  the  Political  Code  of  the  state  of  California, 
to  be  known  as  section  3366,  relating  to  the  powers  of  boards 
of  supervisors,  city  councils,  and  town  trustees  in  their  re- 
spective counties,  cities,  and  towns,  and  to  impose  a  license 
tax.'' 

1.  It  is  now  contended  that  the  subject-matter  of  the 
title  is  duplex,  in  this,  that  it  purports  to  treat  of  the  powers 
of  counties  exercised  through  their  boards  of  supervisors, 
and  also  of  the  pollers  of  municipalities  exercised  through  the 
medium  of  their  governmental  bodies.  This  act,  by  title, 
treats  of  the  power  of  counties  and  municipalities  to  issue 
licenses  and  charge  a  fee  therefor,  under  the  authority  vested 
in  them  by  the  aforesaid  provision  of  the  constitution.  Such 
legislation  is  in  line  with  and  in  direct  furtherance  of  that 
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provision.  The  power  is  a  power  vested  in  common,  in  the 
county  and  the  municipality  within  their  respective  Juris- 
dictions, and  this  title  deals  with  this  power  alone.  The 
power  being  in  common,  there  is  no  duplicity  in  the  sub- 
ject-matter of  the  title,  and  the  act  ia  unobjectionable  upon 
the  ground  urged. 

2.  A  second  objection  is  made  to  the  title,  in  that  the 
language,  "and  to  impose  a  license  tax,"  means  "a  license 
tax  for  revenue."  It  is  then  insisted  that  the  body  of  the 
act,  instead  of  providing  a  license  tax  for  revenue,  repeals 
all  license  taxes  for  revenue  theretofore  existing.  If  the  con- 
struction of  this  language  contended  for  by  respondent  would 
result  in  destroying  the  validity  of  the  title  of  the  act,  and 
that  result  would  be  followed  by  a  destruction  of  the  act  itself, 
this  court  would  be  very  slow  in  arriving  at  such  a  con- 
struction ;  for  the  act  should  be  declared  valid  by  this  court, 
if  its  invalidity  does  not  plainly  appear.  All  doubts  are  to 
be  resolved  in  favor  of  its  validity,  and  likewise  all  proper 
presumptions  are  to  be  invoked  to  that  end.  For  these  rear 
sons  alone,  the  court  feels  justified  in  construing  the  words 
"license  tax"  as  synonymous  with  "license  fee  or  charge"; 
for  the  words  "license  tax"  do  not  necessarily  and  always 
mean  a  license  tax  assessed  and  collected  for  purposes  of 
revenue.  In  Ez  parte  Ah  Toy,  57  Cal.  92,  this  court  said: 
"The  ordinance  is  authorized  by  the  legislature,  and  is  a 
part  of  the  local  police  regulation  of  the  city,  and  relates 
to  matters  within  the  city.  Our  attention  has  not  been  called 
to  any  general  statute  which,  in  terms  or  by  implication,  pro- 
hibits the  imposition  of  a  license  tax  as  a  police  regulation." 
(See  also  State  v.  Camp  Sing,  18  Mont.  143.^)  All  that  has 
been  said  in  sustaining  the  validity  of  the  title  of  the  act  of 
1901  may  with  even  more  propriety  be  said  as  to  the  validity 
of  the  legislation  found  in  the  body  of  that  act;  and  that 
the  body  of  the  act  contains  but  one  subject-matter  of  legis- 
lation, as  contemplated  by  the  constitution,  the  court  has  no 
doubt.  It  contains  a  single  subject-matter,  and  that  subject- 
matter  consists  of  legislation  relating  to  the  issuance  of  li- 
censes for  regulation  purposes  by  counties,  cities,  etc.  Many 
acts  covering  the  gravest  subject-matters  of  legislation  are 
found  upon  the  statute  books,  which  apply,  in  terms,  to 
both  counties  and  cities, — as,  for  example,  the  Purity  of 
Elections  Act  and  the  Australian  Ballot  Law.    No  one  has 
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had  the  temerity  thu.s  far  to  attack  their  constitutionality 
upon  the  ground  here  urged. 

Prior  to  the  act  of  1901,  boards  of  supervisors,  by  virtue  of 
subdivision  25  of  section  25  of  the  County  Government  Act, 
possessed  the  power  to  collect  a  license  tax  for  revenue  in  all 
parts  of  the  county.  But  the  act  of  1901  nuist  be  held  to  re- 
peal, by  implication,  the  power  thus  granted.  Tiie  later  act 
provides:  "Boards  of  supervisors  .  .  .  shall,  in  the  exerci.se 
of  their  police  powers,  and  for  the  purpose  of  regulation,  as 
herein  provided,  and  not  otherwise,  have  powder  to  license  all 
and  every  kind  of  business,"  etc.  This  language  is  too  plain 
to  be  construed.  It  speaks  for  itself,  and  declares  that  boards 
of  supervisors  may  issue  licenes  for  the  purpose  of  regulation 
alone.  The  words  ''not  otherwise"  curtail  and  cut  off  all 
power  boards  of  supervisors  theretofore  had  to  issue  licenses 
and  charge  therefor  as  a  revenue  measure.  Some  point  is 
made  that  the  phrase,  "and  not  otherwise,"  should  not  be 
construed  as  relating  to  and  qualifying  the  powers  of  the 
board  of  supervisors,  but  should  be  held  to  relate  to  the 
phrase,  '^oa  herein  provided."  This  contention  is  unsound 
for  many  rea.sons.  The  punctuation  of  the  section  alone 
plainly  marks  a  contrary  construction.  Indeed,  it  may  be 
said  that  every  feature  of  this  act  of  1901  indicates  a  plain 
purpose  upon  the  part  of  the  legislature  to  restrict  the  li- 
censing power  of  boards  of  supervisors  and  city  councils  to 
matters  of  regulation  alone.  Further  than  that,  it  may  be 
said  that  the  trend  of  our  state  policy  at  the  present  time 
looks  toward  a  cessation  of  legislation  which  has  for  its  pur- 
pose, the  raising  of  revenue  by  the  collection  of  direct  taxes, 
under  the  guise  of  a  license,  as  a  condition  precedent  to  the 
conduct  of  business.  Such  legislation  seems  to  be  considered 
an  impolitic  burden  resting  upon  legitimate  business,  and 
a  fine  as.>essed  upon  connnercial  enterprise. 

It  is  next  claimed  that  the  legislature,  in  effect,  is  pro- 
hibited by  section  12  of  article  XI  of  the  constitution  from 
enacting  a  law  preventing  counties,  cities,  etc.,  from  levy- 
ing and  collecting  a  license  tax  for  revenue.  That  section 
of  the  constitution  is  as  follows:  "The  legislature  shall  have 
no  power  to  impose  taxes  upon  counties,  cities,  towns,  or 
other  public  or  municipal  corporations,  or  upon  the  inhab- 
itants or  property  thereof,  for  county,  city,  town,  or  other 
municipal  purposes,  but  may,  by  general  laws,  vest  in  the 
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corporate  authorities  thereof  the  power  to  assess  and  collect 
taxes  for  such  purposes."  There  is  nothing  in  this  provision 
justifying  the  contention  made.  Even  construing  the  verb 
'•may"  as  mandatory  in  effect,  still  the  contention  is  with- 
out force.  By  this  provision  of  the  fundamental  law  the  leg- 
islature is  directed  to  vest  the  power  in  counties,  cities,  etc., 
to  assess  and  collect  taxes.  If  the  legislature  grants  this 
power  to  these  subordinate  divisions  of  the  government,  it 
has  the  right  to  say,  by  the  grant,  in  what  manner  that 
power  shall  be  exercised.  And  therefore  it  has  the  right 
to  say  that  taxes  shall  be  assessed  and  collected  upon  real 
and  personal  property  alone.  Indeed,  that  body  may  go  one 
step  further,  as  it  has  done  by  section  3366  of  the  Political 
Code,  and  declare  that  taxes  shall  not  be  assessed  and  col- 
lected in  the  form  of  a  license  charge  upon  the  right  to 
carry  on  business. 

The  following  contention  is  made  by  the  district  attor- 
ney of  Stanislaus  County,  as  amicus  curiae:  Section  3366 
of  the  Political  Code,  constituting  the  act  under  considera- 
tion, went  into  effect  March  23,  1901.  Upon  the  same  day 
an  act  went  into  effect  (Stats.  1901,  p.  656),  relating  to  the 
powers  of  municipal  corporations  of  the  fiftli  cla^ss.  Subdi- 
vision 10  of  that  act,  relating  to  the  powers  of  such  nmnici- 
palities,  reads:  "To  license,  for  purposes  of  regulation  and 
revenue,  all  and  every  kind  of  business,  including  the  sale 
of  intoxicating  liquors,  authorized  by  law  and  transacted 
or  carried  on  in  such  city,"  etc.  This  subdivision  deals 
with  the  same  subject-matter  as  is  covered,  in  part,  by  sec- 
tion 3366,  and,  as  seen,  directly  provides  that  municipalities 
of  the  fifth  class  may  license  various  branchas  of  busi- 
ness for  the  purposes  of  raising  revenue.  Amicus  curiae 
invokes  the  doctrine  of  Davis  v.  Whidden,  117  Cal.  618, 
to  the  effect  that,  in  the  absence  of  any  showing  to  the  con- 
trary, it  will  be  presumed  that  the  various  acts  of  the  legis- 
lature are  printed  and  published  in  the  statute-books  in  the 
order  in  which  they  were  approved  by  the  governor.  He 
then  insists  that  by  the  application  of  the  principle  of  law 
thus  declared,  the  municipal  act  is  the  later  act,  and  there- 
fore repeals  section  3366  by  implication.  A  complete  an- 
swer to  his  contention  in  this  regard  may  be  found  in  the 
fact,  that,  even  conceding  a  repeal  by  implication  took  ef- 
fect, it  would  only  be  a  repeal  pro  tanto — that  is,  the  repeal 
would  only  affect  municipalities  of  the  fifth  class,  and  that 
class  is  not  involved  in  this  litigation. 
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Amicus  curiae  takes  a  second  position,  whereby  he  in- 
sists that  section  3366  should  be  held  unconstitutional,  and 
in  this  regard,  his  position  as  to  the  construction  of  the  act  is 
seemingly  antagonistic  to  the  first  position  occupied;  for 
he  now  invokes  People  v.  Jackson,  30  Cal.  427,  wherein  it 
is  held,  "Where  two  laws  are  passed  on  the  same  day,  in 
relation  to  the  same  subject-matter,  they  are  to  be  read  to- 
gether as  if  parts  of  the  same  act."  It  is  then  insisted  tliat 
these  two  acts,  having  taken  effect  upon  the  same  day,  con- 
stitute, in  effect,  one  act,  and  tliat  such  consolidated  act 
Li  unconstitutional,  for  the  reason  that  it  contains  special 
and  local  legislation;  and  that  it  contains  special  and  local 
legislation  is  maintained  in  view  of  the  decisions  of  this 
court  in  cases  similar  to  Pasadena  v.  Stimson,  91  Cal.  238. 
The  doctrine  of  Davis  v.  Whidden,  117  Cal.  618,  appears  to 
be  opposed  to  a  construction  which  demands  the  consolida- 
tion of  two  acts,  which  go  into  effect  upon  the  same  day. 
But  beyond  that,  if  the  contention  be  true  that  subdivision 
10  of  the  municipal  act  is  unconstitutional  and  void,  as 
being  local  and  special  legislation,  then  this  court  certainly 
will  not  transplant  and  construe  a  void  special  law  into 
section  3366,  a  valid  general  law,  if  the  result  of  such  trans- 
planting would  be  to  render  void  the  valid  general  law. 

For  the  foregoing  reasons  the  petitioner  is  discharged 
fiom  custody. 

McFarland,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  Beatty,  C.  J., 
and  Temple,  J.,  concurred. 
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[8.  F.  No.  2660.    Department  One.~September  13|  1901.] 
JOHN  FARNHAM,  Appellant,  v.  P.  BOLAND,  Respond- 

ent. 

Election  Ballots — Idbntifting  Marks — Pubfosb  of  Statute. — The 
purpose  of  the  provision  of  section  1216  of  the  Political  Code,  that 
"no  voter  shall  place  any  mark  upon  his  ballot  by  which  it  may  be 
afterwards  identified  as  the  one  voted  by  him/'  is  to  destroy  the 
identity  of  the  ballot,  and  thereby  maintain  its  secrecy,  which  is 
one  of  the  cardinal  principles  on  which  the  present  ballot  law  is 
founded.  It  is  intended  to  cover  any  mark  made  by  the  voter  which 
may  serve  as  a  distinguishing  mark,  whether  made  with  the  legally 
authorized  stamp,  or  with  an  ordinary  pen  or  pencil. 

Id. — ^UsE  OF  Authorized  Stamp — Compliance  with  Law. — If,  in  the 
use  of  the  authorized  stamp,  the  voter  keeps  within  the  law,  the 
ballot  will  not  be  rejected,  even  though  the  stamp  has  been  so 
used  that  the  cross  may  be  an  identifying  mark,  and  the  ballot 
should  not  be  rejected  for  trivial  reasons;  but  the  court  will  do  the 
best  it  can  to  hold  the  voter  to  a  strict  compliance  with  the  statute 
forbidding  identifying  marks  with  the  use  of  the  stamp. 

Id. — Unauthorized  Use  of  Stamp — Ballots  Rejected.— Ballots  must 
be  rejected  where,  by  an  unauthorized  use  of  the  stamp,  a  cross  is 
placed  in  a  square  opposite  which  there  is  no  candidate's  name,  or 
upon  a  line  between  two  squares,  each  of  which  is  also  properly 
marked,  or  where  two  crosses  are  placq4  a^ter  a  candidate's  name, 
either  one  within  the  square  and  one  outside  of  it,  or  two  within  the 
square,  whether  separate  or  interlaced.  Each  and  all  of  such 
marks  are  identifying  marks  by  the  voter,  prohibited  by  the  stat- 
ute. 

Id. — Ballots  with  Stub  or  Number  Attached— Carelessness  of 
Election  Officers — Voter  not  Prejudiced.— The  law  only  for- 
bids identifying  marks  made  by  the  voter ;  and  ballots  cast  with  the 
stub  attached,  which  should  have  remained  in  the  ballot-book,  or 
bearing  the  number  which  it  was  the  duty  of  the  election  officers  to 
remove,  should  not  be  rejected.  The  malconduct  or  carelessness  of 
the  election  officers  in  the  discliargo  of  their  duty  cannot  prejudice 
the  voter,  where  a  fair  election  and  honest  count  are  not  thereby 
prevented.  > 

Id.— Election  Contest— Review  upon  Appeal — Exceptions — Admis- 
sion of  Ballots  for  Appellant — Practice — ^Decision. — Upon  ap- 
peal in  an  election  contest,  where  the  appellant  assigns  error  in 
the  admission  of  ballots  cast  for  the  respondent,  it  is  proper  prac- 
tice for  the  respondent  to  have  inserted  in  the  bill  of  exceptions  the 
exceptions  taken  to  the  rulings  of  the  court  in  the  admission  of  bal- 
lots cast  for  the  appellant.  Where  the  whole  case  is  not  presented 
in  the  record  upon  the  appeal,  if  error  appears  in  favor  of  the  ap- 
pellant, this  court,  in  deciding  the  case,  will  not  render  or  order 
final  judgment,  but  will  remand  the  case  for  a  new  trial. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco.  J.  M.  Seawell, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Carlton  W.  Greene,  and  Burbank  G.  Somers,  for  Appel- 
lant. 

M.  C.  Hassett,  and  Walter  J.  Thompson,  for  Respondent. 

GAROUTTE,  J.— This  is  an  election  contest,  brought 
under  the  provisions  of  sections  1111-1127  of  the  Code  of 
Civil  Procedure,  and  involves  the  office  of  public  adminis- 
trator in  and  for  the  city  and  county  of  San  Francisco. 
Contestant,  Farnham,  appeals  from  a  judgment  rendered 
against  him,  whereby  it  was  held  that  Boland  received  203 
votes  more  than  Farnham  received,  and  was  declared  elected. 
Various  rulings  of  the  court,  arising  upon  the  admission  in 
evidence  of  certain  ballots  for  Boland,  are  urged  as  error 
upon  this  appeal. 

In  addition  to  other  matters,  section  1215  of  the  Political 
Code  declares,  "No  voter  shall  place  any  mark  upon  his  bal- 
lot by  which  it  may  be  afterwards  identified  as  the  one  voted 
by  him";  and  the  fundamental  objection,  going  to  all  of  the 
ballots  here  under  consideration,  is  made,  that  it  appears 
from  an  inspection  of  them  that  the  law  above  quoted  has 
been  violated  by  the  voter,  and  for  that  reason  it  is  insisted 
they  should  have  been  rejected,  and  not  counted.  The 
purpose  of  this  provision  of  the  law  is  to  destroy  the  identity 
of  the  ballot,  and  thereby  maintain  its  secrecy' ;  for  secrecy 
of  the  ballot  is  one  of  the  cardinal  principles  upon  which 
the  present  ballot  law  is  founded,  and  that  principle 
thoroughly  permeates  the  entire  body  of  the  act. 

Some  difficulty  arises  in  declaring  the  rule  by  which  the 
ballots  here  under  consideration  should  be  tested.  The  law 
itself  is  largely  a  recent  importation  from  a  foreign  juris- 
diction; and  while  it  is  in  substance  found  upon  the  stat- 
ute-books of  many  states,  sufficient  time  has  not  yet  elapsed 
since  its  importation,  for  the  courts  of  all  those  states,  in  the 
judicial  construction  of  its  many  and  complex  provisions, 
to  stand  upon  common  ground.  At  this  time  the  decisions 
of  the  various  state  courts  upon  the  construction  of  the  act 
are  not  at  all  uniform,  and  therefore  those  decisions,  as 
guiding  lights  to  the  true  rule  of  construction,  are  not  valu- 
able aids,  and  will  not  be  largely  relied  upon  here.     Most 
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of  the  questions  presented  upon  the  inspection  of  these  bal- 
lots have  been  considered,  in  principle  at  least,  by  the  former 
decisions  of  this  court,  and  the  law  of  those  decisions  will  in 
a  great  measure  form  the  test  by  which  these  ballots  will 
be  tried.  The  statute  says :  "No  voter  shall  place  any  mark 
upon  his  ballot  by  which  it  may  be  afterwards  identified  as 
the  one  voted  by  him."  This  language  is  broad.  It  is  broad 
enough  to  cover  any  mark  made  by  the  voter  which  may 
serve  as  a  distinguishing  mark;  and  this  distinguishing 
mark  may  be  made  with  the  legally  authorized  stamp,  equal- 
ly the  same  as  with  an  ordinary  pen  or  pencil.  And  while 
the  law  may  be  too  weak  to  reach  all  distinguishing  marks 
which  may  be  made  with  the  authorized  stamp,  still  the 
court  will  do  the  best  it  can  to  hold  the  voter  to  a  strict  com- 
pliance with  this  provision.  If  in  the  use  of  the  stamp  the 
voter  keeps  within  the  law,  then  the  ballot  will  not  be  re- 
jected, even  though  the  stamp  has  been  used  so  that  the 
cross  made  may  be  an  identifying  mark.  Ballots  should  not 
be  rejected  for  trivial  reasons;  at  the  same  time,  it  is  only 
by  a  compliance  with  this  law  that  the  evils  may  be  met 
and  overthrown  which  were  the  cause  of  its  birth.  Under 
express  constitutional  authority  the  legislature  has  the 
power  to  enact  all  reasonable  regulations  for  the  protection 
of  the  purity  of  the  ballot.  Those  regulations  the  voter  is 
bound  to  know,  and  bound  to  abide  by ;  and  if  he  does  not 
abide  by  them,  his  exercise  of  the  right  of  franchise  may 
be  denied  him,  and  no  one  of  his  constitutional  rights  in- 
vaded. In  Tebbe  v.  Smith,  108  Cal.  108,*  and  Lauer  v. 
Estes,  120  Cal.  654,  the  law  governing  this  question  of  iden- 
tifying marks  is  fully  declared,  and  is  strictly  in  line  with 
the  general  observations  the  court  has  above  advanced ;  and 
keeping  in  view  the  principles  declared  in  those  cases,  we 
pass  to  an  inspection  of  the  ballots  here  under  consideration. 
Under  objection  No.  1  we  find  a  class  of  ballots  counted 
by  the  trial  court,  where  a  cross  is  placed  in  a  square,  there 
being  no  candidate's  name  opposite  the  square.  Such  a  cross 
is  not  in  a  legal  place.  The  voter  had  no  right,  under  the 
law,  to  place  it  there,  and  it  is  a  distinguishing  mark,  which 
demands  the  rejection  of  that  class  of  ballots.  Under  ob- 
jection No.  2  a  cross  is  found  upon  a  class  of  ballots,  directly 
upon  the  line  dividing  the  two  squares.    There  is  also  a  cross 
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in  each  of  said  squares,  after  the  respective  candidates'  names. 
Thus  there  is  found  a  cross  not  authorized  by  the  law,  which 
may  well  serve  as  a  means  of  identifying  the  ballot,  and  bal- 
lots so  marked  should  be  rejected.  Under  objection  No.  3, 
the  court  finds  a  class  of  ballots  where  two  crosses  are  made 
after  the  candidate's  name — one  within  the  square  and  one 
without  the  square.  There  is  no  simpler  way  of  evading 
the  provision  of  the  law  than  for  a  voter  to  mark  his  ballot 
ill  this  manner.  These  crosses,  so  placed,  are  clearly  iden- 
tifying marks,  and  all  ballots  so  appearing  should  be  re- 
jected. Under  objection  No.  4,  the  court  finds  a  class  of 
ballots  with  two  crosses  in  the  square.  Upon  some  of  these 
ballots  the  crosses  are  entirely  separate,  and  upon  others 
they  are  interlaced  and  joined  in  many  different  ways.  The 
law  says  the  voter  shall  stamp  a  cross  after  the  name  of  the 
candidate — not  two  crosses  or  three  crosses,  but  "a  cross." 
Two  crosses  in  the  square  is  no  less  a  mark  of  identification 
than  two  crosses,  one  without  and  one  within  the  square. 
An  allowance  of  this  practice  would  furnish  a  simple  expe- 
dient by  which  the  law  could  be  violated.  Two  crosses  in 
the  square  is  not  a  legal  mark  upon  the  ballot.  The  law 
only  contemplates  one  cross,  and  therefore  ballots  so  marked 
should  be  rejected. 

It  is  claimed  that  the  trial  court  should  have  rejected  bal- 
lots which  had  the  stub  attached  to  them — a  stub  that  should 
Ijave  remained  in  the  book  from  which  the  ballots  were 
taken.  We  hold  that  these  ballots  were  properly  counted; 
and  likewise  those  ballots  were  properly  counted  which  the 
officers  of  election  placed  in  the  ballot-box  without  first  tear- 
ing therefrom  the  numbers  attached.  It  is  quite  apparent 
that  these  violations  of  the  law  arose  from  the  carelessness 
of  the  election  officers.  Such  carelessness  or  malconduct 
upon  the  part  of  those  officers  may  render  them  liable  to 
severe  penalties;  but  that  is  all.  The  law  as  to  identifying 
marks  refers  to  marks  made  by  the  voter,  and  it  is  only 
marks  made  by  him  that  demand  the  rejection  of  the  bal- 
lot. After  citing  many  cases  to  the  point,  this  court  said, 
in  People  v.  Prewett,  124  Cal.  13:  "The  principle  under- 
lying these  decisions  is,  that  the  rights  of  the  voters  should 
not  be  prejudiced  by  the  errors  or  wrongful  acts  of  the  offi- 
cers of  election,  unless  it  shall  appear  that  a  fair  election 
and  an  honest  count  were  thereby  prevented." 

Appellant  asks  for  judgment  in  his  favor,  upon  the  record 
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before  the  court,  claiming  that  this  being  an  election  con' 
test,  and  therefore  largely  a  summary  proceeding,  it  should 
be  finally  disposed  of  without  further  delay.  The  record 
brought  here  upon  appeal  fails  to  disclose  exceptions  taken 
to  the  rulings  of  the  court  in  the  admission  of  ballots  cast 
for  appellant.  The  proper  practice  would  have  been  for 
respondents  to  have  inserted  those  rulings  and  exceptions  in 
the  transcript  by  way  of  amendment  to  the  bill  of  excep- 
tions. If  that  had  been  done,  possibly  it  may  have  ap- 
peared that  the  errors  of  the  trial  court  relied  upon  by  appel- 
lant here  were  without  prejudice.  (Webster  v,  Byrnes,  34 
Cal.  277.)  Yet,  even  conceding  power  in  this  court  to  order 
the  trial  court  to  enter  judgment  in  favor  of  appellant — a 
practice  which  must  be  recognized  as  an  exception  to  the 
general  rule,  where  findings  of  fact  are  set  aside  as  unsup- 
ported in  the  evidence — still  the  court  is  not  inclined  to 
make  the  order  in  this  case.  In  the  many  recent  election 
contests  that  have  been  presented  here  by  appeal,  it  appears 
to  have  been  the  rule,  without  exception,  to  return  the  cause 
to  the  trial  court  for  further  hearing,  when  the  judgment 
has  been  reversed,  and  we  will  not  depart  from  that  prac- 
tice in  this  case.  At  the  same  time,  in  so  doing,  the  action 
of  the  court  must  not  be  construed  iis  establishing  a  prece- 
dent which  will  be  followed  in  every  case  of  this  character 
brought  here  upon  appeal. 

For  the  foregoing  reasons  the  judgment  is  reversed  and 
the  cause  remanded. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 

Modification  of  judgment  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  modifi- 
cation of  the  judgment,  and  filed  the  following  opinion  on 
the  14th  of  October,  1901  :— 

BEATTY,  C.  J.— The  appellant  has  petitioned  for  a  modi- 
fication of  the  judgment  herein.  He  asks  that  instead  of  re- 
manding the  cause  for  a  new  trial,  this  court  should  direct 
the  entry  of  a  final  judgment  in  his  favor,  and  I  think  he  is 
clearly  entitled  to  that  relief,  upon  the  record  as  it  stands. 

The  substance  of  the  material  findings  of  the  superior  court 
is,  that,  according  to  the  canvass  by  the  election  board,  the 
respondent  received  24,018  votes  and  the  appellant  23,753, 
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but  that  683  marked  and  otherwise  illegal  ballots  had  been 
improperly  counted  for  respondent  in  making  that  canvass, 
and  621  marked  and  otherwise  illegal  ballots  improperly 
counted  for  appellant,  so  that,  after  deducting  the  ballots  thus 
improperly  counted  for  the  respective  parties  from  the  vote  as 
returned,  the  true  count  showed  that  respondent  had  re- 
ceived 23,335  votes,  and  appellant  23,132  votes,  leaving  the 
respondent  a  plurality  of  203  votes. 

Such  were  the  findings  of  the  superior  court,  but  this 
court,  in  view  of  the  sole  and  uncontradicted  evidence  in  the 
case, — ^the  ballots  themselves,— decides  that  about  fourteen 
hundred  ballots  counted  for  respondent  by  the  superior  court 
were  illegal  and  void.  It  decides,  in  other  words,  that  the 
finding  in  favor  of  the  respondent  is  erroneous,  and  wholly 
unsustained  by  the  evidence,  to  the  extent  of  fourteen  hun- 
dred votes,  and  that  he  really  received  twelve  hundred  legal 
votes  less  than  appellant  is  found  to  have  received.  On  the 
findings  as  thus  corrected,  the  appellant  is  entitled  to  the 
office,  and  to  a  final  judgment  in  this  court.  But  he  is  de* 
prived  of  that  relief  because  the  record  does  not  contain 
the  exceptions  of  the  respondent  to  the  rulings  of  the  su]>er- 
ior  court  admitting  or  rejecting  ballots,  and  it  is  surmised 
that  if  these  exceptions  were  in  the  record  it  might  appear 
that  erroneous  rulings  were  made  upon  ballots  objected  to 
by  respondent,  but  counted  for  appellant,  sufficient  in  num- 
ber to  neutralize  or  overcome  the  errors  which  we  have  held 
were  committed  in  counting  illegal  ballots  for  respondent. 
I  do  not  think  we  are  justified  in  acting  upon  such  a  supposi- 
tion. It  does  not  appear,  even  indirectly,  that  respondent 
took  a  single  exception  to  any  ballot  counted  for  appellant, 
and  it  is  only  indirectly  shown  that  he  excepted  to  the  rejec- 
tion of  any  of  the  683  ballots  counted  for  him  by  the  election 
board.  These  exceptions  are  not  contained  in  the  record,  and 
cannot  be  presumed  to  have  possessed  any  merit ;  but  con- 
ceding every  one  of  them  to  have  been  well  taken,  they  were 
not  sufficient  in  number  to  alter  the  result.  The  opinion  of 
the  Department  holds — and  in  so  holding  is  sustained  by 
both  reason  and  authority — that  proper  practice  required 
all  exceptions  of  both  parties  to  be  included  in  the  record, 
in  order  that  this  court  might  give  n  final  judgment  in  favor 
of  the  party  entitled  to  the  office.  It  appears  that  the  appel- 
lant was  desirous  of  having  the  record  so  made  up,  but  that 
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the  respondent  made  no  effort  to  have  his  exceptions  in- 
eluded,  and  while  it  is  true  that  the  trial  judge  in  settling 
the  bill  of  exceptions  erroneously  held  that  the  rCvspondent 
was  not  entitled  to  have  his  exceptions  appear,  it  is  also  true 
that  the  law  gave  him  a  summary  and  effective  remedy  to 
compel  their  allowance;  and  the  fact  that  he  made  no  at- 
tempt to  avail  himself  of  that  remedy  deprives  him  of  the 
right  to  ask  this  court  to  indulge  the  surmise  that  he  may 
have  had  exceptions  to  ballots  counted  for  appellant  suffi- 
cient to  overcome  the  plurality  which  appellant  appears  to 
have  received. 

The  cases  cited  in  the  Department  opinion  to  show  that 
the  practice  of  this  court  has  been  to  remand  election  con- 
tests for  new  trial  upon  reversal  of  the  judgment  of  the 
superior  court,  do  not  sustain  that  disposition  of  the  present 
ca.^e.  In  the  cases  cited,  this  court  could  not  have  given  final 
judgment  in  favor  of  appellants  without  making  affirmative 
findings  of  fact  that  had  not  been  made  by  the  trial  courts. 
In  this  case  the  fact  is  found,  that  appellant  received  23,132 
legal  votes,  and  the  finding  that  respondent  received  28,- 
335  legal  votes  is  simply  held  to  be  unsustained,  to  the  ex- 
tent of  some  1,400  votes,  by  any  evidence.  To  make  the 
proper  deduction  in  such  case  for  want  of  evidence,  is  not  to 
make  a  finding,  and  the  deduction  being  made,  the  appellant 
appears  to  be  clearly  entitled  to  a  final  judgment  on  the 
findings.  This  being  so,  such  a  judgment  alone  is  a  proper 
one,  and  more  especially  in  an  election  contest,  where  the 
result  of  ordering  a  new  trial  must  inevitably  be  that  the  term 
to  which  the  appellant  appears  to  have  been  chosen  will  have 
expired  long  before  a  new  trial  can  be  had. 

For  these  reasons  I  dissent  from  the  order  of  the  court 
denying  a  modification  of  the  judgment. 
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[S.  F.  No.  1895.    Department  One.—September  13,  1001.] 

IVAN  TREADWELL,  Appellant,  v.  JAMES  P.  TREAD- 
WELL  et  al.,  Respondents. 

Partition — Compensation  op  Referees — ^Discretion — Appeal. — ^In  an 
action  for  partition,  the  trial  court  has  a  wide  discretion  in  de- 
termining the  amount  of  compensation  which  ought  to  be  paid  to 
the  referees  for  their  services;  and  where  the  record  upon  appeal 
does  not  disclose  that  such  discretion  was  abused,  the  compensation 
fixed  will  not  be  disturbed,  and  the  judgment  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Matthews,  for  Appellant. 

A.  A.  Sanderson,  for  Respondents. 

GAROUTTE,  J. — This  appeal  is  prosecuted  from  a  judg- 
ment which  allows  three  referees,  in  the  matter  of  the  par- 
tition of  certain  lands,  five  thousand  dollars  each,  as  com- 
pensation for  services  rendered.  It  is  claimed  that  the  com- 
pensation allowed  is  too  great. 

The  lands  to  be  partitioned  consisted  of  seventeen  sep- 
arate tracts,  situated  in  the  city  and  county  of  San  Francisco, 
of  the  value  of  about  eight  hundred  thousand  dollars.  These 
referees  testified  that  about  one  year  was  occupied  in  doing 
the  work,  and  that  their  services  were  reasonably  worth  seven 
thousand  five  hundred  dollars  each.  There  was  some 
evidence  offered  by  appellant  which  conflicted  with  that  of 
the  referees.  But  it  cannot  be  said  to  even  preponderate 
against  them.  In  a  case  of  this  character,  as  in  fixing  the 
amount  of  an  attorney's  fee,  the  trial  court  is  allowed  a  wide 
discretion,  and  upon  appeal  a  plain  abuse  of  that  discretion 
must  appear,  or  the  judgment  will  be  affirmed.  This  is  set- 
tled law.  (Freese  v,  Pennie,  110  Cal.  467 ;  Estate  of  Byrne, 
122  Cal.  260.)  By  the  record  it  is  not  disclosed  that  the 
trial  court,  in  the  rendition  of  its  judgment,  abused  the 
discretion  vested  in  it,  and  for  that  reason  the  judgment  is 
affirmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 
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[Crira.  No.  760.    Department  One. — September  17,  1901.] 
THE  PKOPLK,  Respondent,  v.  MIGUEL  FIGUEROA,  Ap- 
pellant. 

Criminal  T^w — Settinq  Aside  Infobmation — Pbxuiitnart  Examina- 
tion— Time  to  Procure  Counsel — ^Presumption. — An  information 
will  not  be  set  n-nide  for  refuAal  of  the  magistrate  conducting  the 
preliminary  examination  to  grant  the  defendant  further  time  in 
which  to  procure  counsel,  where  it  appears  that  he  had  been  granted 
one  week  in  which  to  procure  counsel  and  prepare  for  the  hearing. 
In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  that 
he  was  duly  informed  by  the  magistrate  of  his  right  to  the  aid  of 
counsel  in  every  stage  of  the  proceeding. 

Id. — ^Rape — Evidence — Use  of  Diagram. — Upon  the  trial  of  a  defend- 
ant accused  of  rape,  it  was  not  objectionable  for  the  prosecuting 
attorney  to  draw  upon  a  blackboard  a  diagram  of  the  scene  of  the 
crime  and  its  surroundings,  and  to  prove  by  a  witness  familiar 
with  the  locality  that  it  was  a  substantially  correct  representation 
thereof,  and  to  use  it  in  the  examination  of  the  witness,  in  the 
usual  way,  asking  him  to  state  the  distances  between  the  objects 
indicated  thereon. 

Id. — Condition  of  Person  and  Clothing  of  Child— Best  Evidence. — 
The  mother  of  a  child  six  years  old,  charged  to  have  been  outraged 
by  the  defendant,  was  entitled,  after  testifying  that  within  a  few 
minutes  after  the  commission  of  the  crime  she  inspected  the  child's 
person  and  clothing,  to  describe  their  condition.  The  condition  of 
the  clothes  at  the  time  of  the  trial,  even  if  left  unwashed,  were  not 
the  best  evidence,  or  any  evidence,  of  their  condition  immediately 
after  the  outrage. 

Id. — CoMPiJMNT  of  Child  Incompetent  to  Tebthpt. — The  general  rule 
that  evidence  of  the  complaints  of  the  prosecuting  witness,  in  cases 
of  rape,  are  only  admissible  as  corroborative  of  her  testimony,  does 
not  apply  to  complaints  made  by  a  child  six  years  of  age,  who  is 
incompetent  to  testify.  In  such  case,  the  fact  of  immediate  com- 
plaint by  the  child  is  admissible,  as  tending  to  show  her  physical 
condition  at  that  time,  though  any  narrative  of  what  the  child  said 
is  inadmissible. 

Id. — Absence  of  Expert  Medical  Witness — ^Failxtre  of  Sheriff  to 
Serve  Subpoena. — ^The  mere  absence  of  a  physician  desired  by  the 
defendant  as  an  expert  witness,  owing  to  the  failure  of  the  sheriff 
to  serve  a  subpcena  upon  him,  is  not  ground  for  reversal  of  the 
judgment  of  conviction,  where  no  other  effort  appears  to  have  been 
made  to  have  the  subpoena  served  by  some  other  person,  and  no 
continuance  was  asked  until  the  attendance  of  a  physician  could  be 
procured. 
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Id. — Rebuttal — Contradiction  of  Witness  as  to  Convebsation. — 
It  was  proper  for  the  parents  of  the  injured  child  to  testify  in  re- 
buttal in  contradiction  of  a  witness  who  tcstifietl  concerning  a  con- 
versation between  them,  about  which  they  were  not  examined  in 
chief,  but  whieh  was  inconBistent  with  their  original  testimony. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion. 

Hugh  J.  &  William  Crawford,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

GRAY,  C. — The  defendant  appeals  from  a  judgment  con- 
victing him  of  rape,  committed  on  the  body  of  a  child  six 
years  of  age,  and  from  an  order  denying  him  a  new  trial. 
The  points  made  by  appellant,  so  far  as  they  are  deemed 
material,  will  be  considered  in  the  order  in  which  they 
appear  in  appellant's  brief. 

1.  In  the  absence  of  a  showing  to  the  contrary,  it  will  be 
presumed  that  the  magistrate  before  whom  the  defendant 
was  first  brought  after  his  turrest  duly  informed  him  of  ^'his 
right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings." 
It  appears  that  defendant  was  first  arranged  in  the  justice's 
court  on  July  3,  1900,  and  that  his  examination  was  then 
set  for  the  tenth  day  of  the  same  month.  This  gave  him  a 
week  to  prepare  for  the  hearing;  he  failed,  however,  to  pro- 
cure counsel,  and  no  attorney  appeined  for  him  at  the  pre- 
liminary examination.  On  said  July  10th,  the  defendant 
requested  the  further  postponement  of  the  examination,  that 
he  might  have  further  time  to  procure  an  attorney.  The 
magistrate  denied  the  request.  All  this  was  urged  before  the 
superior  court  as  a  reason  for  granting  the  defendant's  mo- 
tion to  set  aside  the  information. 

We  think  the  motion  to  set  aside  the  information  was  prop- 
erly denied.  Seven  days  was  a  reasonable  time  in  which  to 
obtain  an  attorney,  and  the  defendant  not  having  procured 
one  in  that  time,  and  apparently  having  no  means,  the  out- 
look for  his  ever  being  able  to  get  an  attorney  to  represent 
him  at  the  preliminary  examination  w^as,  to  say  the  least, 
discouraging.  The  defendant  was  not  deprived  of  his  right 
to  counsel  by  the  action  of  the  magistrate,  and  was  given 
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ample  time  to  avail  himself  of  that  right.    (People  v.  Flan- 
nelly,  128  Cal.  83.) 

2.  It  would  serve  no  useful  purpose  to  set  out  the  evidence 
herein,  or  to  discuss  its  suflBciency  at  any  length ;  we  deem  it 
suflScient  to  say  that  we  have  carefully  examined  the  same, 
and  find  it  ample,  even  under  the  most  extreme  view  that 
could  be  taken  as  to  the  acts  necessary  to  constitute  rape,  to 
support  the  verdict  of  conviction. 

3.  The  prosecuting  attorney  drew  a  diagram  of  the  scene 
of  the  crime  and  its  surroundings  on  a  blackboard,  in  the 
presence  of  the  jury,  and  after  explaining  it,  in  their  hearing, 
to  a  witness  iamiliar  with  the  locality  portrayed,  asked  the 
witness  if  it  was  a  "substantially  correct  diagram  of  the 
locality  and  the  points  of  which  it  purports  to  be  a  repre- 
sentation"; to  which  the  witness  replied,  "Yes,  sir."  The 
counsel  then  made  use  of  the  diagram  in  the  examination  of 
the  witness,  in  the  usual  way,  pointing  to  it,  and  asking 
the  distances  between  various  objects  thereon  indicated.  There 
can  be  no  valid  objection  to  the  method  thus  pursued  by 
counsel  in  the  examination  of  a  witness,  and  the  court  very 
properly  overruled  the  objections  that  were  made  to  it  by 
defendant's  attorney. 

4.  Within  a  very  few  minutes  after  the  commission  of 
the  crime  the  mother  of  the  outraged  child  inspected  her 
person  and  clothing,  and  at  the  trial  the  mother  described 
their  condition.  Defendant  moved  to  strike  out  the  descrip- 
tion of  the  condition  of  the  clothes,  on  the  sole  ground  that 
it  was  not  the  best  evidence.  This  was  the  best  evidence  that 
could  have  been  produced  at  the  trial  as  to  the  condition  of 
the  clothes  immediately  after  the  child  was  injured,  and 
their  condition  at  that  time  was  an  important  fact  that  the 
prosecution  had  the  undoubted  right  to  show.  The  clothes 
themselves  placed  in  evidence  at  the  trial,  even  if  they  had 
been  left  unwashed,  would  not  have  been  the  best  evidence,  or 
any  evidence,  standing  alone,  of  their  condition  immediately 
after  the  outrage. 

5.  The  mother  was  asked,  concerning  her  child,  the  fol- 
lowing question:  "Now,  when  you  got  here  to  the  house, 
did  she  make  any  complaint  about  what  had  happened  to 
her?"  This  question,  and  similar  questions  asked  of  two 
other  witnesses,  were  permitted,  against  the  objection  of  the 
defendant,  to  be  answered,  and  the  witnesses  replied  in  each 
instance,  in  substance,  that  she  did,  but  nothing  further  was 
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stated  as  to  what  she  said.  The  child  herself  was  called  as 
a  witness,  but,  after  inquiry,  the  court  held  that  she  was  "too 
young,  entirely,  to  administer  an  oath  to,"  and  therefore  she 
did  not  testify. 

It  is  now  argued  by  appellant  that  evidence  as  to  the  com- 
plaints of  an  outraged  woman  is  admitted  only  as  corroborat- 
ing or  sustaining  her  testimony,  and  that  when  she  does  not 
appear  as  a  witness,  even  the  fact  that  she  made  complaint, 
however  recently  after  the  injury,  is  not  admissible.  Many 
authorities  are  cited  to  sustain  this  position,  but  on  examina- 
tion they  are  found  to  relate,  for  the  most  part,  to  adults 
who  were  competent  to  testify,  but  were  for  some  reason  ab- 
sent. The  few  authorities  that  relate  to  children  incompetent 
to  testify,  and  other  incompetents,  seem  to  go  no  further 
than  to  exclude  their  declarations  as  to  what  occurred,  leav- 
ing out  the  question  as  to  whether  the  fact  that  complaint 
was  made  by  them  may  be  shown.  We  think  that  the  evi- 
dence that  the  child  complained  to  her  mother  so  soon  after 
the  injury  is  admissible,  for  the  same  reason  that  the  fact 
of  her  crying  was  admissible.  Taken  in  connection  with 
her  extreme  youth,  and  the  fact  that  she  doubtless  possessed 
no  understanding  of  the  sexual  act,  the  fact  of  her  complain- 
ing tended  to  show  that  she  had  been  hurt  and  injured.  If 
she  had  not  been  hurt,  not  understanding  the  defendant's 
conduct,  she  probably  would  not  have  made  any  complaint. 
The  fact  of  her  complaining  after  the  criminal  act  was  ac- 
complished, and  after  the  defendant  had  fled,  is  perhaps  not 
admissible  as  a  part  of  "the  res  gestae  of  the  crime,"  as  that 
expression  is  usually  understood  and  applied,  but  it  may  be 
treated  rather  as  tending  to  show  her  physical  condition  at 
the  time  of  the  uttemnce  of  the  complaint,  just  as  groans 
or  other  evidences  of  pain  and  suffering  are  received  in  evi- 
dence to  illustrate  the  condition  when  that  condition  is  the 
subject  of  inquiry.  Of  course,  any  narrative  of  the  child  as 
to  what  the  defendant  did  would  not  be  admissible.  In 
People  V,  Barney^  114  Cal.  554,  the  child  as-saulted  was  per- 
mitted to  testify,  but  her  testimony  was  subsequently  strick- 
en out,  and  the  jury  instructed  to  "totally  disregard  it,"  and 
yet  it  was  held  not  error  to  permit  the  mother  of  the  child  to 
testify  that  "shortly  after  the  date  of  the  alleged  offense"  tho 
child  made  complaint  to  her  about  the  injuries  she  had  re- 
ceived from  the  defendant.  We  think  this  decision  correct 
on  principle,  and  it  seems  to  support  the  position  we  here  take. 
The  case  of  People  v.  Graham,  21  Cal.  261,  is  not  out  of  line 
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with  this  case,  for  the  reason  that  the  substance  of  the  child's 
statement  appears  in  that  case  to  have  been  given.  The  court 
says:  "The  decision  of  the  court  that  the  witness  might 
testify  to  the  statements  made  by  the  child  as  to  the  occur- 
rences, and  with  regard  to  which  the  child  had  not  testified, 
was  erroneous."  And  again,  in  the  same  case:  "It  is  im- 
possible not  to  see  that  the  effect  of  this  answer,  taken  in 
connection  with  the  immediately  preceding  testimony  of 
the  witness,  was  the  same  as  if  the  witness  had  detailed  what 
the  child  said." 

6.  That  no  physician  was  in  attendance  at  the  trial  seems 
to  have  been  due  to  the  fact  that  no  subiKina  was  served  on 
one.  The  sheriff  was  not  the  only  party  that  could  serve  a 
subpoena,  and  he  having  neglected  to  make  service,  the  de- 
fendant, if  he  desired  the  presence  of  a  physician  at  the 
trials  should  have  requested  a  continuance  until  he  could 
procure  the  attendance  of  such  physician  as  he  might  have 
subsequently  subpoenaed.  Not  having  done  tliis,  he  has 
nothing  to  complain  of. 

7.  On  behalf  of  the  defense,  a  witness  named  Cline  testi- 
fied that  he  went  home  with  Aseltine,  the  father  of  the 
injured  girl,  after  an  ineffectual  attempt  had  been  made  to 
take  and  keep  the  defendant  in  custody,  on  the  same  day  of 
the  alleged  crime,  and  that  be  heard  a  conversation  between 
Mr.  and  Mrs.  Aseltine,  in  which  the  latter  said  she  met  her 
daughter  coming  out  of  the  bru^h,  and  did  not  see  defendant 
with  her;  that  the  husband  asked  if  the  child  was  hurt,  and 
the  wife  replied  that  she  did  not  think  she  was.  In  rebuttal, 
Aseltine  and  his  wife  were  called  by  the  prosecution,  and 
against  the  objection  of  defendant  that  it  was  not  proper 
rebuttal,  and  that  they  had  testified  before  as  to  the  mutter, 
they  were  permitted  to  contradict  the  foregoing  statements 
of  Cline.  We  have  examined  their  former  testimony,  and 
cannot  find  where  they  were  then  asked  anything  as  to 
whether  they  made  the  specific  declarations  testified  to  by 
Cline.  Of  course,  it  was  proper  rebuttal  for  them  to  conini 
diet  Cline  as  to  these  declarations,  for  they  conflicted  with 
their  original  testimony. 

We  find  no  error  in  the  record  and  advise  that  the  judg- 
ment and  order  be  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
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[S.  F.  No.  1868.     Department  One.— September  21,  1901.] 

CARL  DIEHL,  Respondent,  v.  JOHN  D.  ROBERTS,  Ap- 

pellant. 

Negligence — ^Law  or  the  Road — Collision  of  Hack  with  Bicycle — 
Liability  of  Employes. — It  is  the  duty  of  the  driver  of  a  hack, 
which  has  been. traveling  ui>on  a  street-car  line,  upon  meeting  a 
street-car,  to  turn  to  the  right,  if  possible,  so  as  to  avoid  collision 
with  other  travelers,  going  in  the  opposite  direction;  and  where  he 
negligently  turned  to  the  left,  and  collided  with  a  bicycle-rider,  who 
was  riding  on  the  proper  side  of  the  street,  the  employer  of  the  hack- 
driver  is  liable  for  the  resulting  injury  to  the  bicycle-rider. 

Id. — Employment  of  Hack-dbiveb — Sufficiency  of  Evidence. — Evi- 
dence showing  that  the  hack  was  owned  by  the  defendant,  that  he 
received  the  profits  earned  by  it,  and  that  the  driver  lived  at  his 
house,  and  worked  for  him  in  other  capacities,  taken  in  connection 
with  evidence  of  admissions  made  by  the  defendant,  is  sufficient  to 
show  the  employment  of  the  hack-driver  by  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  A.  S. 
Kittredge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  A.  Bowden,  and  Edward  E.  Cothran,  for  Appel- 
lant. 

D.  W.  Burchard,  for  Respondent. 

GAROUTTE,  J.— Plaintiff  has  recovered  judgment  in  an 
action  for  damages  for  personal  injuries,  and  defendant  ap- 
peals. The  facts  are  these:  "Plaintiff  was  riding,  at  night, 
upon  a  bicycle,  westwardly,  upon  the  right-hand  side  of  the 
main  road.  A  street-car  in  the  center  of  the  road  was  travel- 
ing in  the  same  direction.  Plaintiff  was  six  feet  to  the  right 
of  the  car,  and  about  twenty  or  thirty  feet  to  the  rear  thereof.  - 
A  hack  was  being  driven  in  the  opposite  direction,  upon  the 
car-track.  Before  meeting  the  car,  the  driver  turned  a^ide 
to  the  left,  and  immediately  a  collision  with  the  bicycle-rider 
occurred.  Upon  this  state  of  facts  the  jury  was  justified  in 
holding  the  defendant  guilty  of  negligence.  He  attempts 
to  absolve  himself  from  the  charge  of  negligence  by  invoking 
the  provisions  of  section  2931  of  the  Political  Code,  which 
read:    "When  vehicles  meet,  the  drivers  of  each  must  turn 
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seasonably  to  the  right  of  the  center  of  the  highway,  so  as 
to  pass  without  interference,  under  a  penalty  of  twenty-five 
dollars  for  every  neglect,  to  be  recovered  by  the  party  injured 
.  .  .  But  this  section  does  not  apply  to  vehicles  meeting 
cars  running  on  rails  or  grooved  tracks."  If  the  facts  of  this 
case  showed  a  collision  between  the  hack  and  the  street-car, 
then  defendant  might  find  relief  in  the  provisions  of  this 
section,  but  that  is  not  the  present  case.  Here  we  have  the 
plaintiff  traveling  upon  the  road,  exactly  where  he  was  en- 
titled to  travel,  and  as  to  him,  the  driver  of  the  hack  should 
have  been  upon  the  other  side  of  the  road.  The  trial  court 
finds  as  a  fact  that  the  driver  could  have  turned  to  the  right 
upon  meeting  the  car.  If  he  could  have  done  so,  he  cer- 
tainly should  have  done  so,  as  far  as  the  rights  of  travelers 
upon  the  road,  other  than  those  riding  upon  street-cars,  were 
concerned. 

It  is  next  insisted  that  the  driver  of  the  hack  was  not  in 
the  employ  of  defendant  at  the  time  the  injury  occurred.  The 
evidence  upon  this  point  is  somewhat  circumstantial.  At  the 
same  time,  it  shows  that  the  hack  was  owned  by  defendant ; 
that  he  received  the  profits  earned  by  it;  that  this  driver  lived 
at  his  house,  and  at  the  time  was  working  for  him  in  other 
capacities.  Taking  these  things  into  consideration,  in  con- 
nection with  admissions  of  defendant  testified  to  my  wit- 
nesses, the  court  cannot  say  the  evidence  is  too  weak  in  this 
particular  to  support  the  verdict. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 
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[L.  A.  No.  897.    Department  Two.— September  23,  1901.] 

SECURITY  LOAN  AND  TRUST  COMPANY,  etc.,  Re- 
spondent,  v.  FRANCISCO  ESTUDILLO  et  al.,  Appel- 
lants. 

FOUECLOBUBE    OF    MoBTGAOE — StIPUI^TIOIT    FOB    DEFAULT    JUDQMBNT — 

AuTHOBiTT  OF  Attobnet — Pbesumption. — ^Where  it  appears  that 
an  attorney  for  the  defendant  in  an  action  to  foreclose  a  mortgage 
was  employed  to  secure  delay,  and  after  securing  all  the  delay  prac- 
ticable, waived  further  right  to  answer,  and  stipulated  for  a  default 
judgment,  it  must  be  presumed  that  such  stipulation  was  within 
the  scope  of  his  authority. 

Id. — ^Refusal  to  Set  Aside  Default — ^Pbebumftion  upon  Appeal — 
Conflicting  Evidence. — Upon  appeal  from  an  order  refusing  to 
set  aside  the  judgment  by  default,  all  presumptions  are  in  favor  of 
the  order,  and  where  the  evidence  was  conflicting  as  to  the  authority 
of  the  attorney  to  stipulate  for  the  judgment,  the  order  must  be  af- 
firmed. 

Id. — ^Affidavitb  of  Plaintiff — Immatebial  AFFiDAyiT  of  Mebits.— 
Affidavits  for  the  plaintiff  were  properly  read  on  the  motion  to  set 
aside  the  default,  for  the  purpose  of  showing  that  the  default  should 
.  not  be  opened.  If  the  stipulation  for  the  default  was  authorized  as 
found  by  the  court,  the  defendant's  affidavit  of  merits  was  imma- 
terial. 

Id. — ^Evidence  of  Authobitt — ^Testimont  of  Attobnet — ^Pbivilbged 
Communication. — ^The  testimony  of  the  attorney  was  admissible  to 
show  his  authority  to  stipulate  for  the  default.  His  employment 
was  not  a  ''privileged  commimieation,"  within  the  meaning  of  the 
statute. 

APPEAL  from  an  order  of  the  Superior  Court  of  River- 
side County  refusing  to  vacate  a  judgment  by  default.  J.  S. 
Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F.  Conroy,  for  Appellants. 

R.  H.  F.  Variel,  for  Respondent. 

THE  COURT. — Appeal  from  order  denying  motion  to  set 
aside  default  and  vacate  judgment  and  decree  of  foreclosure. 

In  May,  1892,  the  plaintiff  loaned  to  defendants  $12,675, 
for  which  defendants  gave  their  notes  secured  by  mortgage.  In 
May,  1898,  the  plaintiff  became  dissatisfied  with  the  loan,  as  a 
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large  amount  of  interest  had  accumulated  and  remained  un- 
paid. Defendants  then  employed  Wilfred  "M.  Peck  as  their 
attorney,  and  a  series  of  negotiations  in  regard  to  proposed 
settlements  followed,  necessitating  delays.  The  matters  were 
not  settled,  and  finally,  in  October,  1898,  plaintiff  began  an 
action  to  foreclose  the  mortgage,  and  the  summons  was  duly 
served  upon  defendants.  The  amount  then  due  was  over 
seventeen  thousand  dollars. 

Upon  the  application  of  defendants'  attorney,  various  de- 
lays and  extensions  were  granted.  Finally,  defendants  filed  a 
demurrer  to  the  complaint. 

On  December  20,  1898,  plaintiff  became  desirous  of  pro- 
ceeding with  the  foreclosure,  and  after  so  notifying  defend- 
ants' attorneys,  the  following  stipulation  was  entered  into : — 

"It  is  stipulated  by  and  between  the  plaintiflp  in  the  above- 
entitled  action,  on  the  one  hand,  and  the  defendants,  Fran- 
cisco Estudillo  and  Felicitas  Estudillo,  on  the  other,  by  their 
respective  counsel  duly  authorized  thereto,  that  the  demurrer 
of  the  said*  defendants  to  the  plaintiff's  complaint,  hereto- 
fore filed  in  said  action,  may  be  forthwith  overruled  by  the 
above-entitled  court,  and  that  said  defendants  may  have 
twenty  days'  time  from  this  date  within  which  to  file  and 
serve  their  answer  in  said  actkuu 

"Dated  December  20,  1898.  R.  H.  F.  Vambl, 

"Attorney  for  Plaintiflf. 
"WiLFRBD  M.  Peck, 
"Attorney  for  Francisco  Estudillo  and  Felicitas  Estudillo." 

Defendants'  attorney  agreed  that  he  would  have  a  minute 
order  entered  upon  the  above  stipulation  overruling  the  de- 
murrer, but  by  oversight,  or  otherwise,  neglected  to  do  so. 
Plaintiff's  attorney  became  ill  for  several  weeks,  and  further 
delays  resulted.  Negotiations  were  resumed,  and  the  attor- 
ney for  defendants  desired  to  secure  from  plaintiff  an  agree- 
ment to  waive  a  deficiency  judgment.  The  plaintiff  refused 
to  make  such  agreement  or  to  give  further  time.  Thereupon, 
on  the  stipulation  of  December  20,  1898,  and  on  February  8, 
1899,  a  minute  order  was  entered,  of  which  the  following 
is  a  copy:  "In  accordance  with  the  stipulation  filed  herein 
by  counsel  for  plaintiff  and  defendants,  it  is  hereby  ordered 
that  the  demurrer  of  Francisco  Estudillo  and  Felicitas  Estu- 
dillo be  overruled  and  twenty  days  given  to  answer." 
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On  February  21,  1899,  after  some  conversation  about  the 
various  delays,  the  attorney  for  defendants,  at  the  request  of 
plaintiff's  attorneys,  entered  into  a  stipulation,  the  material 
part  of  which  is  as  follows: 

"That  said  defendants  waive  the  service  of  notice  of  over- 
ruling of  said  demurrer,  and  further  waive  the  right  to  and 
refuse  to  further  appear  or  answer  in  said  action,  and  that 
the  plaintiff  shall  be  entitled  to  take  judgment  in  accordance 
with  the  prayer  of  its  complaint,  or  as  may  otherwise  bo  or- 
dered by  the  court  on  the  hearing  of  said  cause. 

"Dated  February  21,  1899.  R.  H.  F.  Vabibl, 

"Attorney  for  Plaintiff. 
"Wilfred  M.  Peck, 
"Attorney  for  said  Defendants." 

Upon  the  above  stipulation,  default  was  entered  and  a  judg- 
ment and  decree  of  foreclosure  duly  made.  Defendants  con- 
tend that  their  attorney  was  not  authorized  to  make  the  above 
stipulation;  that  he  was  retained  to  defend  the  case  on 
its  merits,  and  had  no  authority  to  consent  to  a  default 
against  them.  The  affidavits  and  evidence  on  this  question 
were  conflicting,  but  there  is  evidence  which,  if  true,  shows 
that  defendants  had  retained  the  attorney  for  the  purpose 
of  securing  all  the  delay  possible,  and  that  their  attorney  had 
authority  to  make  the  stipulation. 

The  attorney  testified  that  he  was  employed  long  before 
the  suit  was  brought  for  the  purpose  of  gaining  all  the  time 
he  could  for  defendants ;  that  in  pursuance  of  his  employ- 
ment he  procured  various  extensions  of  time  before  suit 
was  brought,  and  after  suit  he  procured  further  time;  that 
defendant  Francisco  was  with  him  on  all  occasions,  except 
one,  when  these  extensions  were  procured ;  that  on  August  1, 
1898,  when  the  last  extension  of  time  was  granted,  prior 
to  bringing  suit,  in  the  office  of  plaintiff's  attoreny,  it  was 
agreed  by  defendant  Francisco  that  in  case  he  failed  to  pay 
the  plaintiff  at  the  time  named  in  the  extension,  he  would 
make  no  delay  and  would  interpose  no  defense;  that  after 
suit  was  brought  he  put  in  a  demurrer,  but  told  defendant 
Francisco  that  according  to  agreement  he  would  consent  to 
have  it  overruled. 

The  affidavit  of  plaintiff's  attorney  sets  forth  fully  the  let- 
ters and  correspondence  with  regard  to  time,  and  states  that 
finally,  on  September  20,  1898,  when  again  asked  for  time,  it 
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was  stated  by  defendant  and  his  attorney  that  one  Wolfskill 
had  conditionally  promised  defendants  a  loan^  and  time  was 
wanted  for  Wolfskill  to  examme  the  property;  that  it  was 
agreed  by  defendants*  attorney,  in  the  presence  of  defendant 
Francisco,  that  if  Wolfskill  should  not  make  the  loan  after 
investigation,  that  defendants  "would  not  appear  or  demur  in 
said  action,  or  cause  any  delay  in  connection  with  the  fore- 
closure proceedings." 

In  a  letter  written  by  plaintifiF's  attorney  to  defendant's 
attorney,  dated  October  6,  1898,  the  various  delays  and  ex- 
tensions of  time  are  referred  to,  and  this  language  is  used; 
"These  various  extensions  of  time  have  been  given  in  def- 
erence to  Mr.  Estudillo,  to  obviate  any  necessity  on  his  part 
of  endeavoring,  through  unnecessary  objections,  to  delay  the 
foreclosure  proceedings.  Of  course  I  did  not  take  any  writ- 
ten stipulation  from  you  or  from  Mr.  Estudillo.  It  was  not 
considered  necessary,  but  it  was  to  my  mind,  and  it  was  to 
Mr.  Bartlett's  mind,  one  of  the  expressed  conditions  under 
which  these  various  extensions  were  made,  that  in  the  event 
Mr.  Estudillo  could  not  make  some  satisfactory  arrangement, 
then  we  were  to  be  allowed  to  proceed  unobstructedly  with  the 
foreclosure  proceedings.  We  gave  him  every  extension  re- 
quested, either  by  him,  by  his  brother,  or  by  you,  and  until 
each  and  all  of  you  admitted  that  every  hope  of  effecting  a  re- 
placement of  the  loan  or  a  sale  of  the  property  had  been  ex- 
hausted. Under  all  the  circumstances,  therefore,  permit  me 
to  express  it  to  you  plainly,  that,  in  my  judgment,  Mr.  Estu- 
dillo is  not  justified  in  any  manner  in  intervening  in  the  case 
to  procure  delay." 

In  a  letter  from  defendants'  attorney  in  reply  to  the  above, 
dated  October  11,  1898,  after  reference  to  the  delays  and  ex- 
tensions, it  is  said:  "I  certainly  had  and  have  no  intention 
of  violating  any  pledges  made  to  either  you  or  Mr.  Bartlett, 
though  I  hardly  think  my  statements  to  either  of  you  were 
quite  as  strong  as  you  and  Mr.  Bartlett  put  them.  Be  that 
as  it  may,  I  shall  ask  for  no  extension  of  time,  nor  will  I  put 
in  any  demurrer  or  answer  for  time." 

We  think  the  above  evidence,  and  other  circumstances  not 
necessary  to  be  here  inserted,  sufficient  to  sustain  the  order 
made  by  the  court.  An  attorney  is  an  officer  of  the  court,  and 
the  presumption  is  that  he  acted  within  the  scope  of  his  em- 
ployment.   All  presumptions  are  in  favor  of  the  order  of  the 
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lower  court.  If  there  is  evidence  sufficient  to  justify  the 
order,  we  must  affirm  it. 

There  was  no  error  in  permitting  the  affidavits  of  plaintiff 
to  be  read.  The  court  did  not  admit  them  for  the  purpose  of 
contradicting  the  defendants'  affidavit  of  merits,  but  for  the 
purpose  of  determining  as  to  whether  or  not  the  default 
should  be  opened.  If  the  stipulation  was  authorized,  the  de- 
fault was  properly  entered,  regardless  of  the  question  of 
merits.  Nor  was  it  error  to  allow  the  defendants'  attorney  to 
testify  as  to  his  authority  to  enter  into  the  stipulation.  De- 
fendants denied  that  any  such  authority  was  ever  given. 
The  attorney  was  the  principal  witness  as  to  his  authority 
and  the  purposes  for  which  he  was  employed.  The  employ- 
ment was  not  a  "privileged  communication/'  within  the 
meaning  of  the  statute. 

The  order  is  affirmed. 

Hearing  in  Bank  denied. 


(Sac.  No.  761.    Department  Two. — September  28,  1901.1 

STELLA  M.  STILES,  Respondent,  v.  HARRY  L.  CAIN, 

Appellant. 

Specific  Perfobiiancb— Pleading — ^Insufficient  Cokplaint — ^Ade- 
quate CJoNBiDKBATiON — Faibness. — ^A  Complaint  for  the  specific 
performance  of  a  contract  to  convey  land  must  state  facts  showing 
that  it  is  based  upon  an  adequate  consideration,  and  is,  as  to  the 
defendant,  fair  and  just;  and  if  it  fails  to  do  so,  it  is  error  to  over- 
rule a  general  demurrer  thereto. 

Id. — CJONTRAOT   BETWEEN   HuBBAND   AND    WiFB — ^UnDUE   INFLUENCE   NOT 

Pbesumed. — ^A  contract  entered  into  between  husband  and  wife  is 
not  presumed  to  have  been  obtained  by  undue  influence  on  the  part 
of  the  wife;  though,  in  seeking  specifically  to  enforce  the  contract, 
she  must  allege  and  prove  facts  showing  its  fairness  and  adequacy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lassen  County.    F.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Goodwin  &  Goodwin,  for  Appellant. 

N.  J.  Barry,  for  Respondent. 
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TEMPLE,  J. — This  is  an  action  for  specific  performance. 
The  plaintiff  had  Judgment,  and  defendant  appealed  there- 
from within  sixty  days  after  its  rendition,  and  the  evidence 
was  preserved  in  a  bill  of  exceptions.  The  parties  were  hus- 
band and  wife  when  the  contract  involved  in  the  case  was 
entered  into,  but  have  since  been  divorced,  and  the  plaintiff 
has  assumed  her  maiden  name.  A  general  demurrer  for  want 
of  facts  was  interposed  to  the  complaint,  which  was  overruled. 

The  complaint  shows  that  the  parties  entered  into  an  agree- 
ment, which  is  set  out  at  length,  and  that  plaintiff  has  fully 
performed  on  her  part ;  that  defendant  has  paid  her  the  sum 
of  money  agreed  upon,  and  conveyed  to  her  a  portion  of  the 
property,  but  refused,  and  still  does  refuse,  to  convey  to  her 
a  strip  thirty  feet  wide  upon  which  the  barn  is  partly  situate. 
She  avers  that  damages  would  not  afford  an  adequate  remedy, 
and  therefore  asks  for  specific  performance. 

The  complaint  contains  no  allegations  to  the  effect  that 
there  was  any  consideration  for  the  contract,  except  by  the 
a\erment  that  it  was  in  writing,  which  fact,  under  our  code, 
imports  a  consideration.  Nor  are  any  of  the  circumstances 
under  which  the  contract  was  entered  into  shown,  otherwise 
than  by  the  recitals  found  in  the  written  contract.  These 
cannot  be  regarded  as  averments  of  the  pleader,  at  all  events, 
beyond  the  covenants  found  in  it,  of  which  specific  perform- 
ance is  asked. 

The  first  point  made  against  the  complaint  is,  that  it  does 
not  show  facts  which  would  entitle  plaintiff  to  the  equitable 
relief  of  specific  performance.  It  does  not,  it  is  said,  aver 
that  the  contract  which  plaintiff  desires  to  enforce  was  found- 
ed upon  an  adequate  consideration,  and  was  in  all  respects 
fair  and  just  as  to  defendant,  as  required  by  section  3391  of 
the  Civil  Code.  As  said  in  Bruck  v.  Tucker,  42  Cal.  346,  in 
an  application  to  a  court  of  equity  for  such  relief,  it  is  not 
enough  that  the  contract  is  valid,  or  "that  it  is  free  from 
fraud  or  from  such  a  degree  of  imposition  or  surprise  upon 
the  defendant  as  would  support  an  application  on  his  part 
to  set  it  aside  entirely — these  and  the  like  circumstances, 
though  ordinarily  indispensable,  are  yet  far  from  sufficient 
in  themselves,  as  constituting  a  case  invoking  the  relief — 
extraordinary  in  its  character — sometimes  administered  by 
the  courts  through  the  instrumentality  of  a  decree  for  spe- 
cific performance." 

There  are,  then,  contracts  which  are  perfectly  valid,  and 
which  a  court  of  equity  would  not  set  aside  for  fraud,  mis- 
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take,  or  for  any  unfairness,  but  which,  nevertheless,  are  so 
unfair  that  specific  performance  will  not  be  decreed.  This 
has  always  been  the  rule  with  courts  of  equity.  They  will 
not  aid  in  the  enforcement  of  a  harsh  and  unjust  contract, 
G\en  though  it  be  valid.  The  case  cited  also  holds  that  the 
party  seeking  such  relief  must  show,  both  by  averment  and 
proof,  that  the  contract  is,  as  to  the  defendant,  fair  and  just. 
That  the  evidence  must  show  such  a  case  cannot  be  doubted, 
and  this  case  distinctly  holds  that  what  must  be  proven 
on  that  subject  must  also  be  averred.  This  does  not  mean 
that  it  musi  be  alleged  in  haec  verba  that  the  contract  was 
supported  by  an  adequate  consideration,  and  is,  as  to  the 
defendant,  fair  and  just.  These  might  be  held  insufficient, 
but  the  fact  that  the  contract  is  such  as  will  satisfy  the  con- 
science of  the  chancellor,  in  the  respects  mentioned,  must 
appear  from  a  proper  statement  of  facts. 

The  rule  has  been  frequently  affirmed  since,  as  in  Nichol- 
son V,  Tarpey,  70  Cal.  608,  Morrill  v.  Everson,  77  Cal.  114, 
and  in  the  very  recent  cases  of  Windsor  v.  Miner,  124  Cal. 
492,  and  Prince  v.  Lamb,  128  Cal.  120. 

It  is  also  contended  that  the  complaint  is  defective  because 
it  does  not  show  that  the  contract  was  founded  upon  an  ade- 
quate consideration,  and  was  not  obtained  through  undue 
ii.fluence,  inasmuch  as  the  parties  to  it  were  husband  and 
wife.  A  quotation  is  made  from  White  v.  Warren,  120  Cal. 
323,  giving  what  was  said  to  be  the  effect  of  sections  158 
and  2235  of  the  Civil  Code,  as  applied  to  husband  and  wife: 
"All  transactions  between  the  husband  and  wife,  by  which 
one  obtains  an  advantage  over  tne  other,  are  presumed  to 
be  entered  into  by  the  latter  without  consideration,  and  un- 
der undue  influence."  Several  opinions  were  rendered  in 
that  case,  and  it  may  be  doubted  whether  the  above  state- 
ment of  the  law  received  the  sanction  of  a  majority  of  the 

COUlli. 

Certainly,  another  proposition  contained  in  that  opinion, 
upon  which  this,  in  part,  depended,  did  not  receive  the  ap- 
proval of  he  court — that  is,  that  the  trustee  obtains  an 
"advantage,"  within  the  meaning  of  section  2235  of  the 
Civil  Code,  only  when  he  gets  the  best  of  the  trade.  This 
construction  would  partially  repeal  the  section,  the  main 
effect  of  which  is  to  put  the  burden  of  proof  upon  the  trustee 
to  show  the  propriety  of  his  conduct  in  all  transactions  with 
his  beneficiary.    The  rule  is  older  than  the  code,  and  is,  that 
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such  a  contract,  without  any  prooj  of  unfairness,  is  void- 
able, at  the  option  of  the  beneficiary,  but  ''it  is  possible 
for  the  trustee  to  overcome  the  presumption  of  invalidity." 
(2  Pomeroy's  Equity  Jurisprudence,  sec.  958.)  The  rule 
which  was  codified  declared  the  presumption  to  be,  that  the 
trustee  got  the  best  in  every  transaction  with  his  beneficiary, 
and  did  not  give  an  adequate  consideration  for  what  he  got. 
To  say  that  the  beneficiary  must  prove  that  the  considera- 
tion was  inadequate,  is  to  reverse  this  time-honored  rule. 

These  two  sections  of  the  code  were  discussed  in  Dimond  v. 
Sanderson,  103  Cal.  97,  and  again  in  Tillaiix  v,  Tillaux,  115 
Cal.  663.  The  general  conclusion  reached  in  these  cases  ac- 
cords with  my  views,  although  I  would  reach  the  end  in  a 
slightly  different  way. 

Section  158  of  the  Civil  Code  authorizes  husband  and  wife 
to  enter  into  any  transaction  with  each  other,  "subject  to  the 
general  rules  which  control  the  actions  of  persons  occupying 
confidential  relations  with  each  other,  as  defined  by  the  title 
of  trusts."  The  most  important  provision  on  this  subject 
found  in  the  chapter  on  trusts  is  found  in  section  2235  of 
the  Civil  Code,  which  reads:  "All  transactions  between  a 
trustee  and  his  beneficiary  during  the  existence  of  the  trust, 
or  while  the  influence  acquired  by  the  trustee  remains,  by 
which  he  obtains  any  advantage  from  his  beneficiary,  are  pre- 
sumed to  be  entered  into  by  the  latter  without  sufticient  con- 
sideration, and  under  undue  iilfluence." 

It  will  be  seen  that  the  presumption  of  unfairness  is 
against  the  trustee,  and  in  favor  of  the  beneficiary.  The 
beneficiary  may  get  an  advantage  from  the  tnistee.  If  the 
transax^tion  is  a  fair  one,  each  would  get  an  advantage  from 
the  other.  The  presumption  could  not  be  in  favor  of  and 
against  each  at  the  same  time,  that  he  obtained  his  advantage 
without  sufficient  consideration,  and  by  the  use  of  undue  in- 
fluence. These  conflicting  presumptions  are  just  as  impos- 
sible in  the  case  of  husband  and  wife.  Neither  husband  nor 
wife  is  a  technical  trustee  of  the  other  in  respect  to  the  sub- 
ject of  these  transactions,  but  the  section  is  to  be  construed 
as  all  laws  should  be,  with  reference  to  conditions  and  cir- 
cumstances. By  our  statutes,  so  great  a  change  has  been 
made  in  the  property  rights  of  a  wife,  from  those  formerly 
existing,  that  it  may  be  said  that  she  is  thereby,  with  ref- 
erence to  her  separate  property,  emancipated  from  the  con- 
..trol  of  her  husband.     This  emancipation  from  a  control 
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which  was  previously  quite  complete  was  largely  accom- 
plished by  section  158  of  the  Civil  Code.  But  in  giving  her 
the  right  freely  to  contract  in  regard  to  property  with  her 
husband,  the  legislature  naturally  sought  to  give  her  some 
protection  from  the  influence  of  her  husband.  The  right  to 
control  her  Own  affairs  would  not  free  her  from  what  usually 
in  fact  is,  and  is  always  presumed  to  be,  the  predominating 
influence  of  her  husband.  At  common  law  she  could  enter 
into  no  contract,  and  her  husband  oould  not  convey  property 
to  her,  but  only  to  a  trustee  for  her  benefit.  Her  civil  exist- 
ence was  merged  in  that  of  her  husband.  She  could  not  be 
held  responsible  for  a  common  assault  committed  in  his  pres- 
ence, but  he  would  be  liable  for  such  acte  on  her  part.  In 
fact,  the  entire  framework  of  the  law  in  regard  to  the  prop- 
erty rights  of  married  women  rested  upon  the  assumption 
of  the  dominion  of  the  husband  over  the  wife.  This  section 
was  a  change  in  that  system,  in  favor  of  the  wife,  and  the 
protection  here  furnished  is  to  her. 

I  do  not  contend  that  there  is  no  legal  presumption  that 
the  wife  has  great  influence  over  her  husband.  Such  pre- 
sumption does  exist,  and  may  be  an  important  factor  in  any 
litigation  between  them.  The  question  is,  whether  this 
influence  is  presumed  to  be  "undue  influence,"  within  the 
meaning  of  section  1575  of  the  Civil  Code,  without  proof  of 
the  fact,  in  case  she  has  a  business  transaction  with  her  hus- 
band. I  think  not,  and  such,  I  think,  is  the  effect  of  the  two 
cases  I  have  cited  above. 

In  this  case,  as  already  stated,  the  circumstances  are  not 
shown,  save  by  the  recitals  in  the  contract.  If  we  can  re- 
gard those,  it  appeauB  that  the  wife  had  brought  suit  against 
her  husband  to  recover  two  promissory  notes  of  the  alleged 
value  of  four  thousand  dollars,  and  had,  besides,  sued  him 
for  a  divorce.  By  the  agreement,  she  relinquished  her  claim 
to  the  notes,  and  promised  to  dismiss  her  action  for  a  di- 
vorce "on  the  merits."  She  avers  that  he  paid  her  the  money 
and  conveyed  a  portion  of  the  homestead  to  her,  and  refused 
to  convey  the  balance. 

Assuming  that  these  matters  may  be  considered,  they  show 
that  the  wife  was  not  then  under  the  predominating  in- 
fluence of  her  husband,  and  that  the  consideration  for  the 
agreement  may,  in  part,  have  been  to  compose  a  matrimonial 
dispute.    So  far  as  it  was,  that  would  not  be  capable  of  pe- 
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cuniary  estimation.  But  there  is  nothing  to  show  that  the 
contract  was  fair  and  just  as  to  the  defendant.  Upon  this 
proiK)sition  the  construction  of  section  158  of  the  Civil  Code 
has  no  bearing,  while  the  recited  facts  suggest  the  possibility 
of  unfairness.  She  could  have  shown  in  her  complaint  that 
she  made  claim  to  the  notes  in  good  faith,  and  was  not 
founding  her  claim  upon  violated  confidence  reposed  in  her 
by  her  husband,  as  was  the  case  in  Brison  v,  Brison,  90  Cal. 
323. 

So,  too,  in  regard  to  the  action  for  a  divorce.  She  could 
have  shown  that  it  was  not  brought  for  the  purpose,  and 
was  not  used  to  extort  a  harsh  and  unreasonable  settlement 
from  the  defendant.  That  such  an  action  could  be  so  used 
under  some  circumstances  is  obvious.  For  instance,  charges 
might  be  made,  in  some  cases,  which  the  defendant  would 
make  great  sacrifice  to  avoid  a  trial  of. 

A  reversal  will  necessitate  a  reconstruction  of  the  pleadings, 
if  the  case  is  carried  further,  and  some  other  points  made 
need  not  be  noticed. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[Sac.  No.  748.    Department  Two. — September  23,  1901.] 

J.  W.  RELLEY,  Respondent,  v.  PATRICK  CAMPBELL 
et  al.,  Appellants. 

MOBTOAOi:  BT  COBP<AATION — ^UKAUTHOBIZBD  EXECUTION — SPECIAL  MSET- 

INO  OP  DiBECT(»s — ^Want  OF  NoTiCB. — The  execution  of  a  mort- 
gage in  the  name  of  a  corporation,  upon  property  belonging  thereto, 
cannot  be  authorized  at  a  apecial  meeting  of  the  directors,  at  which 
all  of  them  were  not  present,  and  of  which  no  notice  was  given. 

Id. — ^FoBECLOSUBB — Estoppel — Rbpxesbntationb  bt  Manaoeb — Own- 
EBSHiP  OF  Pbopsbtt  AND  Stock — ^Eyidencb. — ^Upon  foreclosure  of 
such  unauthorised  mortgage,  in  order  to  justify  evidence  against 
the  corporation  of  an  estoppel  based  upon  representations  as  to 
its  regularity  and  validity,  made  by  one  who-  was  the  acting 
president,  manager,  and  treasurer  of  the  corporation,  and  who 
joined  individually  in  the  execution  of  the  mortgage,  and  was 
claimed  by  the  mortgagee  to  be  the  sole  owner  of  the  corporate 
property  and  stock,  it  must  be  proved  that  he  was  the  sole  owner 
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of  the  stock.  Until  such  proof  was  given,  the  corporation  must  be 
treated  as  a  separate  entity,  as  to  which  such  representations  were 
not  competent  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ne- 
vada County  and  from  an  order  denying  a  new  trial.  F.  T. 
Nilon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  W.  Kitts,  and  Sumner  T.  Dibble,  for  Appellants. 

Thomas  S.  Ford,  P.  F.  Simonde,  and  W.  H.  Carlin,  for 
Respondent. 

TEMPLE,  J. — This  is  an  action  to  foreclose  a  mortgage 
upon  mining  property.  The  mortgage,  on  its  face,  purports 
to  have  been  given  by  Patrick  Campbell  and  the  New  Blue 
Point  Mining  Company,  a  corporation.  In  form,  the  com- 
plaint attempts  to  state  two  causes  of  action, — in  reality,  but 
one.  It  contains  averments  proper  in  a  complaint  for  fore- 
closure, with  statements  tending  to  show  that  in  fact  the 
corporation  is,  as  to  the  property  involved,  but  another  name 
for  Patrick  Campbell,  and  that  he  made  representations  de- 
signed to  convince  plaintiff  that  the  mortgage  was  regularly 
executed  by  the  corporation  and  would  bind  it,  and  that  in 
reliance  upon  these  representations,  plaintiff  accepted  the 
mortgage  and  loaned  the  money.  And  it  is  contended,  that 
since  Campbell  was  the  sole  owner  of  the  property  and  of 
the  corporate  stock,  he  and  his  corporate  double  should  be 
estopped  to  deny  the  validity  of  the  mortgage.  It  is  also 
alleged  that  the  property  of  the  corporation  had  the  benefit 
of  the  money  loaned  by  plaintiff  to  Campbell.  All  this 
was  in  anticipation  of  the  objection  that  the  mortgage  was 
so  executed  as  not  to  bind  the  corporation. 

An  action  might  be  sustained  upon  such  a  theory,  if 
there  was  evidence  to  support  it.  The  evidence  here  consists 
of  statements  made  by  Patrick  Campbell  to  plaintiff  and 
others.  Campbell  was,  at  the  time  the  statements  were  made, 
acting  president  of  the  corporation,  its  manager  and  treas- 
urer, and,  as  such,  in  possession  of  the  property, — that  is, 
this  was  so,  if  it  can  be  said  that  the  corporation  was  in 
contiol  of  the  property.  Campbell  had  been  in  sole  posses- 
sion for  yeara  before  the  corporation  was  formed,  and  its 
formation  made  no  apparent  change  in  his  relation  to  it. 
Rut  even  so,  these  assertions  were  not  competent  evidence 
as  against  the  corporation^  which  must  be  treated  as  a  sep- 
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arate  entity  until  it  was  proven  that  Campbell  waa  the  sole 
owner  of  the  corporate  stock.  It  came  in  under  objection, 
and  after  plaintiff  had  closed  his  evidence, — there  being  no 
evidence  to  show  that  Campbell  was  sole  owner  of  the  stock, 
— a  motion  was  made  to  strike  it  out.  The  motion  was  denied 
and  an  exception  taken.    The  ruling  was  clearly  erroneous. 

The  trouble  with  the  execution  of  the  mortgage  by  the 
corporation  was,  that  what  was  done  in  that  matter  was  at 
a  special  meeting,  and  all  the  directors  were  not  present.  No 
notice  of  the  meeting  had  been  given  to  any  of  the  direc- 
tors. The  corporation  had  no  by-laws.  No  provision  was 
made  for  meetings,  and  it  had  no  office  or  place  for  such 
meetings.  Although  it  had  existed  for  several  years,  there 
had  been  only  one  previous  meeting  since  its  organization, 
and  that  was  also  to  authorize  a  mortgage  to  plaintiflf  to  se- 
cure money  loaned  by  him  to  Patrick  Campbell.  The  meet- 
ing was  not  called,  nor  was  the  notice  given  as  provided  in 
section  320  of  the  Civil  Code,  nor  was  there  proof  of  any 
kind  that  notice  had  been  given.  The  minutes  do  not  show 
that  notice  was  given. 

There  are  many  other  alleged  errors,  which  it  is  not  neces- 
sary to  notice;  such  as,  it  is  objected  that  the  book  offered 
as  that  kept  by  the  corporation  was  not  shown  to  be  such, 
and  that  it  was  not  made  to  appear  that  the  mortgage  was 
authorized  by  two  thirds  of  the  stockholders.  Upon  another 
trial  these  objections  may  be  obviated. 

No  objection  is  made  to  the  judgment  against  Patrick 
Campbell,  and  as  to  him  the  judgment  and  order  are  af- 
firmed. As  to  the  corporation,  the  judgment  is  reversed  and 
the  cause  is  remanded  for  a  new  trial. 

McFarland,  J,,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 
CXXXIV.  Cal.— 12 
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[S.  F.  No.  2808.  In  Bank*— September  23,  1901.] 

JEDEDIAH   T.    HOYT,    Respondent,    v.    JULIET    H. 
STARK,  Appellant. 

Appeal — Dismissal — Failube  to  File  Undebtaking  ct  Time. — An 
appeal  will  be  dismissed  for  failure  actually  to  file  the  undertaking 
on  appeal  in  the  county  clerk's  oflSce  within  five  days  after  service 
of  the  notice  of  appeal. 

Id. — Insufficient  Filing — ^Delivebt  out  of  Clerk's  Office. — ^The  de- 
livery of  the  undertaking  to  a  deputy  derk,  at  a  place  other  than 
the  clerk's  office,  after  office  hours,  on  the  last  day  for  filing,  which 
he  then  marked  as  filed  as  of  that  day,  but  which  did  not  reach  the 
clerk's  office  and  was  not  entered  as  filed  until  the  following  day, 
was  not  sufficiently  filed  to  sustain  the  appeal. 

Id. — bright  and  Duty  of  Advebse  Pabty — Watching  or.  Cueek's 
Office. — It  is  the  duty  of  the  adverse  party  to  watch  the  clerk's 
office  not  more  than  five  days  for  the  undertaking,  to  the  sufficiency 
of  the  sureties  upon  which  he  has  a  limited  time  in  which  to  object. 
But  if  the  undertaking  has  not  reached  the  clerk's  office  within  five 
days  after  service  of  the  notice  of  appeal,  the  adverse  party  has  no 
further  duty  to  perform. 

Id. — ^Presentation  at  Clerk's  Office  fob  Filing — ^Neglect  of  Min- 
isterial Dutt. — ^The  presentation  of  the  undertaking  for  filing  at 
the  clerk's  office  within  proper  time  is  essential.  If  this  is  done, 
the  neglect  of  the  ministerial  duty  of  the  clerk  to  enter  the  filing 
cannot  prejudice  the  appellant.  But  where  the  appellant  does  not 
comply  with  the  law  on  his  part,  and  delivers  the  undertaking  out 
of  the  clerk's  office,  the  neglect  of  the  deputy,  who  has  received  it 
and  marked  it  filed,  to  enter  it  in  the  clerk's  office  on  the  same  day, 
cannot  relieve  the  appellant. 

Id. — Fraction  of  Dat,  when  Disregarded. — If  the  appellant  had  pro- 
cured the  deputy  to  accompany  him  to  the  clerk's  office  after  office 
hours,  and  had  there  presented  the  undertaking  for  filing,  the 
fraction  of  the  day  would,  in  such  case,  be  disregarded. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Su- 
perior Court  of  Santa  Clara  County  to  sell  an  appraised  ex- 
cess of  homestead  value  under  execution.  W.  H.  Lorigan, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Jarman,  for  Appellant. 

Charies  W.  Davison,  and  J.  H.  Russell,  for  Respondent. 
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HENSIIAW,  J.— This  is  a  motion  to  dismiss  an  appeal. 
The  uncontroverted  facts  are  the  following:  The  office  of  the 
county  clerk  of  Santa  Clara  County  opens  at  nine,  a.  m., 
and  closes  at  five,  p.  m.  After  the  hour  of  live,  p.  m.,  appel- 
lant's attorney  went  to  the  office  of  the  county  clerk  to  file 
his  undertaking  upon  appeal.  It  was  the  last  day  allowed 
him  by  law  for  this  purpose.  Finding  the  office  closed,  he 
went  to  a  social  club  in  the  city  of  San  Jose,  where  he  found 
one  of  the  deputy  county  clerks.  To  him  he  explained  the 
circumstances.  The  deputy  took  the  undertaking  and  in- 
dorsed it  as  filed  upon  that  day  and  date.  At  9 .30,  a.  m., 
upon  the  following  day,  respondent's-  attorney  visited  the 
clerk's  office,  examined  the  proper  books  and  registers,  and 
found  no  record  of  the  filing  in  the  clerk's  office  of  the  neces- 
sary undertaking.  Thereafter  the  deputy  county  clerk  to 
whom  had  been  intrusted  the  undertaking,  arriving  at  the 
office,  delivered  the  bond  to  a  fellow-deputy,  who  placed  it 
in  its  proper  receptacle  and  made  in  the  proper  books  the 
entry  of  its  filing. 

The  single  question  thus  presented  is,  whether,  under  sec- 
tion 940  of  the  Code  of  Civil  Procedure,  the  undertaking  was 
filed  in  time.  That  section,  in  terms,  requires  a  filing  "with 
the  clerk  of  the  court  in  which  the  judgment  or  order  ap- 
pealed from  is  entered."  It  is  necessary  for  the  appealing 
party  so  to  file  within  five  days  after  the  service  of  his  notice 
of  appeal.  The  adverse  party  thereafter  has  a  limited  time 
within  which  to  except  to  the  sufficiency  of  the  undertaking, 
and  to  call  upon  the  sureties  to  justify.  The  undertaking  may 
be  filed  at  any  time  within  the  five  days,  but  may  not  be 
filed  thereafter.  Respondent's  time  for  objection  begins  to 
run,  not  from  the  expiration  of  the  five  days,  but  from  the 
time  of  actual  filing,  which  may  be  upon  any  day  within 
the  five  days.  No  actual  notice  is  required  to  be  given  to 
the  respondent's  attorney.  It  becomes  his  duty,  therefore, 
to  watch  the  office,  and  learn  from  an  inspection  of  the  proper 
records  whether  the  undertaking  has  been  filed.  But  if  no 
such  undertaking  shall  have  been  filed  at  the  expiration 
of  the  five  days,  his  duty  in  this  regard  is  at  an  end.  "It  is 
clearly  intended  that  the  adverse  party  shall  not  be  compelled 
to  watch  the  clerk's  office  for  the  filing  of  an  undertaking 
more  than  five  days  after  he  has  notice  of  the  filing  of  the 
notice  of  appeal.  {Boyd  v.  Burrell,  60  Cal.  280.)  As  the 
only  method  by  which  the  adverse  party  can  acquire  his 
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knowledge  is  from  an  inspection  of  the  proper  records  of 
the  county  clerk's  office,  it  would  seem  inevitably  to  follow 
that  the  meaning  of  the  law  is,  that  the  appealing  party  shall 
oflFer  for  filing  to  the  clerk,  at  his  office,  the  requisite  under- 
taking within  due  time.  If  he  shall  do  this,  under  the  fa- 
miliar principle  that  private  rights  will  not  be  impaired  by 
the  failure  of  public  ministerial  officers  to  do  their  duty,  upon 
the  one  hand  he  will  not  be  compelled  to  see  that  the  proper 
entries  of  filing  are  actually  made,  but  upon  the  other  hand 
the  respondent,  upon  the  appeal,  will  likewise  not  be  permit- 
ted to  suffer  for  any  dereliction  of  which  the  clerk  may  be 
guilty.  But  all  this  presupposes  a  compliance  with  the  law 
in  the  attempted  matter  of  the  filing,  and  in  this  we  think 
something  more  is  contemplated  than  a  haphazard  delivery 
to  the  officer,  wherever  he  may  chance  to  be  found.  Con- 
structive notices,  notice  and  knowledge  charged  by  filing  and 
recordation,  form  a  very  essential  part,  of  our  system  of  juris- 
prudence and  of  our  deraignment  of  title.  In  all  cases  the 
law  has  provided  a  proper  officer  and  a  known  office  in  which 
he  is  to  transact  his  official  business.  Regardless  of  the  vary- 
ing phraseology  of  the  statutes,  in  contemplation  of  law  a 
paper  whose  filing  carries  notice,  or  affects  private  rights,  is 
filed  only  when  deposited  with  the  proper  officer  at  his  office 
for  this  especial  purpose.  We  do  not  mean  by  this  that  there 
are  not  many  acts  which  a  ministerial  officer  may  do  outaide 
of  the  four  walls  of  his  office.  Nor  do  we  mean  to  be  under- 
stood, as  has  been  said,  that  when  a  proper  filing  or  offer 
of  filing  has  been  made  by  a  party,  that  he  shall  suffer  for 
the  remissness  of  the  clerk  in  the  performance  of  his  duty. 
But  the  proper  offer  means  more  than  a  mere  presentation 
to  the  officer.  It  means  a  presentation  to  him  at  the  proper 
place,  and  within  the  proper  time.  When  this  has  been  done, 
the  party  is  required  to  do  no  more,  and  he  will  not  be  en- 
dangered in  any  of  his  rights  by  the  failure  of  the  clerk,  in 
turn,  to  perform  his  duty.  As  was  said  in  Tregambo  v.  Co- 
manche etc.  Mining  Co,,  57  Cal.  501 :  "Filing  a  paper  con- 
sists in  presenting  it  at  the  proper  office  and  leaving  it  there, 
deposited  with  the  papers  in  such  office."  Edwards  v.  Orand, 
121  Cal.  254,  is  also  here  in  point.  That  case  turned  upon 
the  time  of  recordation  of  two  separate  instruments,  both 
affecting  the  same  property.  The  one  had  been  presented  at 
the  recorder's  office,  and  deposited  with  the  recorder,  at  an 
hour  too  late  to  entitle  it  to  recordation  upon  that  day,  but  it 
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was  left  at  the  proper  office^  and  with  the  proper  officer,  and 
with  the  request  that  it  be  recorded  by  him  immediately  upon 
the  opening  of  his  office  on  the  following  morning.  The 
other  paper  was  given  to  the  recorder  on  his  way  to  his  office, 
upon  the  following  morning,  with  a  like  request  that  it  be 
recorded  immediately  upon  the  opening  of  his  office.  The 
recorder  entered  upon  his  record  the  time  of  filing  of  the 
two  instruments  as  of  the  same  day  and  moment.  This  court, 
in  reviewing  the  cases,  declared :  "An  instrument  is  filed  for 
record  when  it  is  deposited  in  the  proper  office,  with  the  per- 
son in  charge  thereof,  with  direotioiis  to  record  it.  .  .  De- 
livering an  instrument  to  the  proper  officer,  at  a  place  other 
than  the  office  where  it  is  required  to  be  filed,  is  not  sufficient, 
even  though  the  officer  indorse  it  as  properly  filed."  And  so 
it  was  held  that  the  instrument  presented  at  the  recorder's 
office  in  the  afternoon  took  precedence  as  to  time  of  recorda- 
tion over  that  which  was  delivered  to  the  recorder  upon  the 
street  the  following  morning. 

When  section  940  of  the  Code  of  Civil  Procedure  speaks  of 
filing  the  undertaking  with  the  clerk,  it  means  distinctly 
that  it  is  to  be  presented  for  filing  to  him  at  his  office.  It 
would  scarcely  be  said  that  if  the  attorney  had  found  a  deputy 
clerk  traveling  in  another  part  of  the  state,  and  had  there 
delivered  to  him  the  paper  in  question,  and  the  clerk  had 
carried  it  about  with  him  until,  his  vacation  being  ended, 
he  had  returned  to  his  office  and  its  duties,  that  this  would 
have  been  a  compliance  on  the  part  of  the  litigant  with  what 
the  law  contemplates  shall  be  done.  It  is  the  duty  of  the 
litigant,  wherever  he  may  find  the  officer,  to  see  to  it  that 
within  the  time  contemplated  by  law  the  paper  shall  have 
been  deposited  in  the  office,  and  it  not  infrequently  happens 
that  where,  through  negligence  or  unavoidable  delay,  cases 
such  as  this  arise,  the  attorney  accompanies  the  officer  to 
his  office,  and  there  makes  proper  proffer  of  the  paper;  and 
this,  as  the  law  in  such  matters  does  not  regard  fractions  of 
a  day,  may  be  done  even  at  an  hour  when  the  general  busi- 
ness of  the  office  is  suspended.  In  this  case  this  was  not 
done,  and  the  adverse  party,  watching  the  clerk's  office,  as 
was  his  duty  to  do  in  protecting  the  interests  of  his  client, 
found  that  after  the  expiration  of  the  five  days  no  under- 
taking upon  appeal  had  been  filed.  We  conclude,  therefore, 
that  the  filing  was  not  in  time.  Heretofore  there  has  been 
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some  diversity  of  opinion  as  to  whether,  under  circumstances 
such  as  this,  the  filing  of  a  proper  undertaking  within  proper 
time  being  jurisdictional,  upon  a  failure  so  to  do  the  appeal 
should  be  dismissed  by  this  court,  or  simply  ignored  as  having 
no  legal  existence.  This  matter,  however,  has  been  finally 
settled  by  the  case  of  Centerville  etc.  Co.  v.  Bachtold^  109  Cal. 
111. 

The  appeal,  therefore,  is  dismissed  without  prejudice  to 
the  prosecution  of  a  new  appeal. 

Garoutte,  J.,  McFarland,  J.,  Harrison^  J.,  Van  Dyke,  J., 
and  Beatty,  C.  J.,  concurred. 


[Grim.  No.  734.    Department  One. — September  24,  1901.] 

THE  PEOPLE  Respondent  v.  WILLIAM  WILDER,  Ap- 
pellant. 

Criminal  Law — ^Labcent  of  Cow — ^Participation  of  Defendant — 
SuFFiciENCT  OF  EVIDENCE. — ^The  fact  that  another  person  than  the 
defendant  was  the  leading  actor  in  the  larceny  of  a  cow,  of  which 
the  defendant  was  convicted,  cannot  relieve  the  defendant  from  the 
verdict  against  him,  where  there  is  evidence  that  the  defendant  not 
only  participated  in  the  killing  of  the  cow,  but  that  both  parties 
rode  out  together  into  the  field  where  it  was,  and  drove  the  animal 
to  the  corral  where  it  was  killed.  The  subsequent  conduct  of  the 
defendant  in  attempting  to  dispose  of  the  carcass  was  evidence  that 
his  original  taking  was  larcenous. 

Id. — Instbuctionb  Requested  bt  Defendant — Statement  to  Juvt 
NOT  Prejudicial. — The  statement  to  the  jury  that  certain  instruc- 
tions given  at  defendant's  request  were  asked  for  by  the  defend- 
ant, is  unnecessary;  but  the  defendant  could  not  be  prejudiced  by 
such  statement. 

Id. — Distrust  of  Witness — Instruction. — ^The  instruction  that  "a 
witness  who  willfully  testifies  falsely  as  to  one  fact  in  giving  his  tes- 
timony is  to  be  distrusted  in  other  parts  of  his  testimony^"  is  in 
substantial  accord  with  the  Penal  Code.  The  addition  thereto, 
''If  you  find  that  a  witness  has  deliberately  testified  falsely  in  one 
part  of  his  testimony  in  this  case,  you  have  the  right  to  rejeet  the 
whole  testimony  of  that  witness  which  is  not  shown  by  other  evi- 
dence to  be  true,*'  though  it  could  well  be  omitted,  leaves  the 
credibility  of  the  witness  with  the  jurors^  and  is  not  substantially 
erroneous. 
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Id. — Circumstantial  Kvidbnoe — ^Inbtbuction  wot  Pbejudigial. — ^An 
instruction  that  "there  is  nothing  in  the  nature  of  circumstantial 
evidence  that  renders  it  any  less  reliable  than  other  classes  of  eri- 
dence/'  and  that  ''a  man  may  as  well  swear  falsely  to  an  absolute 
knowledge  of  the  facts  as  to  a  number  of  facts  from  which,  if  true, 
the  facta  on  whicli  the  guilt  or  innocence  depends  must  inevitably 
follow."  is  of  doubtful  character,  as  a  declaration  of  law,  but  is  not 
prejudicially  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Costa  County  and  from  an  order  denying  a  new  trial. 
William  S.  Welld,  Judge. 

The  facts  are  ::«tated  in  the  opinion  of  the  court. 

K.  H.  Latimer,  and  C.  A.  Eeynolds,  for  Appellant 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

GAROUTTE,  J.— Defendant  has  been  convicted  of  grand 
larceny  in  stealing  a  cow,  and  now  appeals  from  the  judgment 
and  order  denying  his  motion  for  a  new  trial.  His  counsel 
presents  various  grounds  to  support  his  appeal,  but  they 
largely  partake  of  a  technical  character,  and  the  court  will 
only  consider  the  more  important  ones. 

It  is  first  insisted  that  the  evidence  tending  to  show  a 
commmission  of  the  crime  of  larceny  by  the  defendant  is 
not  sufficient  to  support  the  verdict.  One  Schwikerath  ap- 
pears to  have  been  the  leading  actor  in  the  commission  of 
the  crime.  The  beast  was  driven  from  the  field  to  the  corral 
and  there  killed,  the  defendant  participating  in  both  of  these 
actij.  The  contention  is  made  that  Schwikerath  stole  the 
animal  at  some  time  prior  to  the  aforesaid  driving  and 
slaughtering.  In  other  words,  it  is  claimed  that  the  animal 
was  stolen  before  the  defendant  assisted  in  driving  it  to  the 
corral  prior  to  the  slaughter,  and  therefore  it  could  not  be 
stolen  again  by  him. 

The  evidence  does  not  present  a  legal  question  of  the 
nicety  here  suggested;  for  the  testimony  of  Schwikerath  is 
to  the  effect  that  he  and  defendant  rode  out  into  the  field  and 
drove  the  animal  to  the  corral  and  there  killed  it.  Under 
these  circumstances,  if  one  of  these  parties  was  guilty  of  lar- 
ceny, the  other  was  equally  guilty.  And  the  jury  was  justi- 
fied in  declaring,  from  defendant's  subsequent  conduct  in  at- 
tempting to  dispose  of  the  carcass,  that  his  original  taking 
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was  larcenous.  Indeed,  taking  the  entire  evidence  into  con- 
sideration, we  hold  that  it  is  ample  to  support  the  verdict 
rendered  against  him. 

Some  point  is  made  by  reason  of  the  fact  that  the  court 
prefaced  the  giving  of  certain  instructions  to  the  jury  by  the 
statement  that  they  were  asked  to  be  given  by  the  defendant. 
It  is  a  proper  practice  to  indicate  by  the  record  which  of  the 
parties  asked  the  instructions  given  and  refused.  At  the 
same  time,  it  is  not  necessary  to  inform  the  jury  that  certain 
instructions  read  to  them  were  requested  by  any  particular 
party  to  the  litigation. 

Jurors  have  nothing  to  do  with  that  matter.  Yet  we  find 
no  objection  in  the  record  to  the  practice  here  followed,  and 
indeed  we  are  not  cognizant  of  any  substantial  objection  that 
could  be  made  to  that  practice,  for  we  are  at  a  loss  to  see  how 
defendant's  rights  may  have  been  in  any  way  prejudiced  by 
what  was  done. 

An  exception  was  taken  to  the  following  instruction:  ''A 
witness  who  willfully  testifies  falsely  as  to  one  fact  in  giving 
his  testimony  is  to  be  distrusted  in  other  parts  of  his  testi- 
mony. If  you  find  that  a  witness  has  deliberately  testified 
falsely  in  one  part  of  his  testimony  in  this  case,  you  have  the 
right  to  reject  the  whole  testimony  of  that  witness  which  is 
not  shown  by  other  evidence  in  the  case  to  be  true."  The  first 
part  of  this  instruction,  in  substance,  is  found  in  the  Penal 
Code.  (People  v,  Sprague,  53  Cal.  491.)  The  latter  part  of 
the  instruction  could  well  have  been  omitted,  but  upon  an 
examination  of  it  we  find  that  it  in  no  sense  makes  it  manda- 
tory upon  the  part  of  the  jurors  to  reject  the  testimony  of 
the  witness.  It  is  not  even  advisory  to  that  effect.  It  simply 
leaves  the  credibility  of  the  witness  with  the  jurors,  and  is 
not  substantially  erroneous. 

Exception  is  taken  to  the  following  instruction :  "There 
is  nothing  in  the  nature  of  circumstantial  evidence  that  ren- 
ders it  any  leas  reliable  than  other  classes  of  evidence.  A 
man  may  as  well  swear  falsely  to  an  absolute  knowledge  of 
the  facts  as  to  a  number  of  facts  froin  which,  if  true,  the 
facts  on  which  the  guilt  or  innocence  depends  must  inev- 
itably follow."  It  may  be  scdd  that  as  to  this  instruction  con- 
taining a  declaration  of  law  there  may  be  grave  doubt,  but 
as  to  the  statements  there  contained  not  being  prejudicially 
erroneous  there  is  no  doubt.    People  v.  Vereneseneckockock- 
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hoff,  129  Cal.  509,  does  not  go  to  the  length  of  holding  such  an 
instruction  reversible  error. 

There  is  no  merit  in  the  remaining  assignments  relied 
upon  by  appellant. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

Van  Dyke,  J.,  and  Harrison^  J.,  concurred. 


[8.  F.  No.  1808.    Department  Two.-^September  24,  1901.]  ' 

WILLIAM  LOWERY,  Respondent,  v.  SAN  JOAQUIN 
AND  KINGS  RIVER  CANAL  AND  IRRIGATION 
COMPANY,  Appellant. 

Injvbt  moM  FlooD'Watsb — Back-wateb  fbou  Dak — ^Level  aw  Lani> 
— Vebdict  against  Evidence. — ^A  yerdict  for  the  plaintiff  lor 
damages  for  injury  to  his  land  and  crops  from  flood- water,  alleged 
to  have  tM>en  occasioned  by  back-water  from  defendant's  dam,  is 
against  the  evidence,  where  it  afflrmatiyely  appears  that  the  back- 
water from  the  dam  was  below  the  natural  level  of  the  plaintiff's 
land,  and  there  is  no  evidence  to  the  contrary. 

Id. — Imfebencb  against  Laws  of  Phtbicb. — No  reasonable  inference 
can  be  dra^m  contrary  to  the  laws  of  physics  and  the  course  of 
nature,  that  the  back-water  below  the  level  of  the  plaintiff's  land 
either  caused  or  contributed  to  the  injury  to  the  plaintiff's  land. 

Id. — Meeting  of  Flood-waters  with  Baok-watebs — Speculativk 
Assumption. — Where  it  appears  that  flood-waters  from  another 
source  stood  at  plaintiff's  levees  two  feet  higher  than  the  highest 
point  of  overflow  thereof  at  the  dam,  the  verdict  cannot  be  sup- 
ported upon  the  mere  speculative  assumption  that  the  injury  might 
have  been  occasioned  by  the  meeting  of  the  waters  tending  to  raise 
the  level  of  the  back-water  at  the  place  of  meeting. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  trial.  E. 
W.  Risley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  H.  Short,  E.  B.  &  George  H.  Mastick,  and  W.  B. 
Treadwell,  for  Appellant. 

M.  K.  Harris,  and  N.  C.  Coldwell,  for  Respondent. 
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HENSHAW,  J, — Plaintiff  sued  to  recover  damages  to  his 
land  and  to  the  crops  growing  thereon,  alleged  to  have  been 
occasioned  by  defendant's  dam.  The  answer  denied  that  the 
flooding  was  caused  by  the  dam,  and  affirmatively  pleaded  a 
prescriptive  right  in  defendant  to  the  maintenance  of  the 
structure.  The  cause  was  tried  before  a  jury,  verdict  was 
rendered  for  plaintiff,  and  from  the  judgment  which  fol- 
lowed and  from  the  order  denying  it  a  new  trial  the  defend- 
ant appeals. 

In  1871  the  defendant  erected  adamacross  the  San  Joaquin 
River,  commenced  the  construction  of  its  canal  for  irrigat- 
ing purposes,  and  ever  since  that  time  has  maintained  the 
dam,  and  by  means  of  it  has  diverted  water  into  the  canal 
from  the  San  Joaquin  River,  and  has  furnished  that  water 
to  the  inhabitants  of  certain  counties  for  purposes  of  irriga- 
tion. For  more  than  five  years  prior  to  the  flooding  of  plain- 
tiff's land,  the  dam  was  continuously  maintained  at  its  pres- 
ent height.  Plaintiff  was  the  l^see  of  the  flooded  land.  In 
his  lease  it  was  provided  that  he  should  surround  it  with 
levees  sufficiently  high  and  strong  to  protect  the  land  from 
the  overflow  of  water,  and  to  maintain  and  guard  it  against 
breaks,  and  that  the  lessor  should  not  be  liable  on  account 
of  the  breakage  of  levees.  In  its  natural  condition  the  land 
was  low,  and  part  of  it  was  designated  as  swamp  and  over- 
flowed land.  Before  the  erection  of  the  dam,  it  had  been 
constantly  subject  to  overflow  in  the  wet  seasons.  Plaintiff 
went  into  possession  under  his  lease,  built  a  levee  about  the 
land,  and  proceeded  to  cultivate  it.  It  was  under  culti- 
vation when  the  flood-waters  of  the  San  Joaquin  broke  the 
levee  and  destroyed  the  crop.  Upon  the  left  bank  of  the 
San  Joaquin  River,  just  above  the  dam  in  question,  is  Fresno 
Slough.  About  ten  miles  above  the  mouth  of  Fresno  Slough, 
and  at  the  nearest  point  perhaps  half  a  mile  distant  there- 
from, is  plaintiff's  land.  Nineteen  miles  above  the  dam, 
and  upon  the  same  side  of  the  river,  is  Four  Tree  Slough. 
Four  Tree  Slough,  at  seasons  of  flood,  carries  a  large  body 
of  water  from  the  San  Joaquin  River,  and  discharges  it  into 
the  low  land  or  basin,  composed,  in  part,  of  plaintiff's  land. 
It  is  some  six  or  seven  miles  from  the  mouth  of  Four  Tree 
Slough  to  plaintiff's  land. 

There  was  no  direct  evidence  that  defendant's  dam  caused 
the  overflow.  It  rests  upon  inference  from  the  known  laws 
of  physics,  and  from  ^he  actual  physical  conditions  shown 
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to  exist  at  the  time  the  levee  gave  way.  It  being  a  law  of 
physics  that  water  seeks  a  common  level,  it  may  be  mathe- 
matically demonstrated  in  any  given  case  to  what  height  a 
dam,  or  other  obstruction,  made  across  a  stream  will  raise 
the  impounded  waters.  It  is  known  with  much  exactness, 
for  example,  how  far  the  influence  of  the  stupendous  dams 
in  process  of  construction  across  the  river  Nile  will  be  felt, 
and  the  area  of  the  lands  which  will  be  affected  by  them. 
In  this  case,  at  the  time  plaintiff's  levee  broke,  the  water 
was  flowing  freely  over  the  dam  to  a  depth  of  over  SVz  feet. 
It  was  physically  impossible,  thei^efore,  for  the  dam  to  have 
impounded  and  back  up  the  water  of  the  river  to  any  greater 
height  than  this.  Yet  that  height  was  3%  inches  below  the 
level  of  the  natural  ground  of  plaintiff's  land,  where  the 
break  occurred,  while  the  break  in  fact  occurred  when  the 
water  was  standing  some  18  inches  high  against  the  levee. 
Considering  first  the  backing  of  the  waters  up  Fresno  Slough, 
occasioned  by  the  dam,  it  is  clear  from  the  evidence  of  plain- 
tiff's expert  that  the  effect  was  felt  only  eight  or  ten  miles 
above  the  mouth  of  Fresno  Slough,  and  taking  that  fact  in 
connection  with  the  other  fact,  proved  without  dispute,  that 
the  level  of  the  highest  water  of  the  dam  was  3%  inches  be- 
low the  natural  ground-level  of  plaintiff's  land,  it  amounts 
to  a  demonstration  that  the  water  backed  by  the  dam  up 
Fresno  Slough  could  not  have  occasioned  the  damage.  Upon 
the  other  hand,  the  bottom  of  Four  Tree  Slough  is  nearly 
twenty-four  feet  higher  than  high-water  mark  at  the  dam.  It 
is  manifest,  therefore,  that  the  dam  could  not  have  con- 
tributed to  the  outpour  of  water,  admittedly  of  immense 
volume,  which  swept  through  Four  Tree  Slough  onto  plain- 
tiff's land.  Upon  all  these  matters  there  is  not  even  a  conflict 
in  the  evidence.  Mr.  Norboe,  plaintiff's  expert,  admitting 
the  insufficiency  of  his  data,  testified  merely  that  the  dam 
backed  the  water  up  Fresno  Slough  "somewhere  from  eight 
to  ten  miles,"  and  he  nowhere  testifies  that  the  dam  did  af- 
fect, or  could  have  affected,  the  waters  of  Four  Tree  Slough. 
Upon  the  other  hand,  the  defendant's  expert  engineers — 
Messrs.  Allardt  and  Teilman — testified  from  elaborate  data 
before  them,  that  the  dam  could  not  by  any  physical  possi- 
bility affect  the  height  of  the  water  in  the  river  so  far  up 
stream  as  the  exit  of  Four  Tree  Slough,  and  showed  further, 
that  accepting  Mr.  Norboe's  declaration  that  the  dam  backed 
water  up  Fresno  Slough  eight  or  ten  miles,  still  the  highest 
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possible  point  to  which  the  dam  could  have  affected  the  sur- 
rounding country  was  3%  inches  lower  than  the  level  of 
plaintiff's  land. 

It  is  further  shown  without  conflict  that  Four  Tree  Slough, 
in  seasons  of  flood  such  as  this,  carries  an  immense  volume 
of  water,  and  discharges  it  upon  the  low  plain  where  plain- 
tiff's land  is  situated,  and  it  is  shown  that  plaintiff's  land  was 
constantly  subject  to  overflow  at  high  water.  The  very  lease 
provides  for  the  building  and  maintenance  of  levees,  and 
exonerates  the  owner  of  the  land  from  damages  which  may 
be  occasioned  by  floods.  It  seems  clear  that  the  cause  of 
the  break  in  plaintiff's  levee  was  the  immense  volume  of 
water  hurled  against  it,  and  standing  eighteen  inches  high 
upon  the  levee, — wat«r  which  was  carried  by  Four  Tree 
Slough;  and,  as  has  been  said,  since  the  bottom  of  Four 
Tree  Slough  was  twenty-four  feet  higher  than  the  top  of 
the  dam,  it  is  a  physical  impossibility  that  the  dam  could 
have  affected  the  discharge  by  the  river  of  its  waters  into  this 
slough.  It  is  said,  however,  that  the  meeting  of  the  water 
coming  down  Four  Tree  Slough  with  the  water  backed  up 
Fresno  Slough  would  have  a  tendency  to  raise  the  level  of  the 
water  at  the  place  of  meeting,  and  thus  the  injury  might 
have  been  occasioned  by  this  combination  of  circumstances. 
But  there  is  absolutely  no  evidence  that  it  was  so  occasioned. 
The  raising  of  the  height  of  the  water  under  such  circum- 
stances, and  while  it  was  freely  discharging  itself  over  the 
dam,  could,  at  the  most,  so  far  as  the  dam  influenced  it,  have 
been  but  slight  and  temporary.  Yet  it  is  here  shown  that 
the  water  raised  and  stood  against  plaintiff's  tevees  nearly 
two  feet  higher  than  the  highest  point  of  the  overflow  at  the 
dam.  All  reasonable  inferences  may  be  indulged  from 
proved  facts,  but  no  inference  may  be  upheld  which  is  con- 
trary to  reason,  to  physical  laws,  or  the  course  of  nature.  It 
is  not  sufficient,  therefore,  in  the  face  of  direct  and  positive 
testimony,  that  this  result  could  not  have  been  so  accom- 
plished, to  support  the  verdict  upon  the  mere  assumption 
that  it  might  have  been  so  accomplished.  A  defendant  may 
be  held  responsible  for  damages  upon  proof,  if  it  be  the  best 
that  can  be  offered,  that  the  injury  probably  resulted  from 
his  own  wrong-doing  or  neglect,  but  a  verdict  cannot  be  sus- 
tained upon  the  mere  speculative  theory  that  the  damages 
might  have  been  so  occasioned. 

We  are  unable  to  discern,  therefore,  within  the  evidence  in 
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this  case,  any  reasonable  ground  for  saying  that  the  plaintiflf's 
injuries  were  occasioned  by  reason  of  the  dam,  and  the  judg- 
ment and  order  must  therefore  be  revei-sed  and  the  cause  re- 
manded. 

McFarlandy  J.,  and  Temple,  J.,  concurred. 


[S.  F.  No.  2203.    Department  One.— September  25,  1901.] 

C.  H.  JAMES,  Appellant,  v.  E.  G.  LYONS  COMPANY, 

Respondent. 

Action  upon  Dbaft — Liabujtt  of  Dbawebb — ^Written  Promise  of 
Acceptance. — An  unconditional  promise,  in  writing,  to  accept  a 
draft  or  bill  of  exchange  is  a  sufficient  aooeptanoe  thereof  in  favor 
of  every  person  who,  upon  the  faith  thereof,  has  taken  the  bill  for 
good  consideration,  and  a  promise  by  the  drawee,  to  the  effect  that 
a  bill,  when  due,  shall  meet  due  honor,  amounts  to  an  acceptance, 
and  renders  the  drawee  liable  in  an  action  upon  the  draft,  as  an  ac- 
cepted draft,  by  an  assignee  thereof  for  value. 

Id. — ^Pbomisk  bt  Sellers  of  Merchandise  to  Meet  Drafts  Back. — 
Where  sellers  of  merchandise  in  this  state,  to  purchasers  in  an- 
other state,  made  an  agreement  with  them,  evidenced  by  various 
letters,  to  assist  them  in  meeting  drafts  for  the  price,  under  their 
understanding  that  the  purchasers  were  to  draw  back  upon  the 
sellers  for  such  part  of  the  priee  as  they  could  not  meet  upon  ma- 
turity of  the  drafts  of  the  sellers,  on  the  faith  of  which  agreement 
the  draft  in  suit  was  made  back  by  the  purchasers,  and  assigned  to 
the  plaintiff  for  value,  such  agreement,  interpreted  in  the  light  of  all 
the  letters  evidencing  it,  and  of  a  subsequent  letter  written  and  re- 
ceived while  plaintiff  held  the  draft,  in  answer  to  an  immediate 
notiflcation  of  the  draft  by  the  purchasers  to  the  sellers,  that  the 
draft  would  be  "duly  protected  on  presentation,"  constitutes  an 
unconditional  promise,  in  writing,  to  accept  the  draft  back,  which 
renders  the  drawees  liable  thereupon  to  the  plaintiff. 

Id. — Construction  of  Code — General  Promise  to  Meet  Bills  of  Ex- 
change.— Section  3197  of  the  Civil  Code,  making  an  unconditional 
promise,  in  writing,  to  accept  a  bill  of  CKchange  a  sufficient  accept- 
ance in  favor  of  every  assignee  for  value  who  takes  upon  faith  of  the 
promise,  is  not  to  be  construed  as  requiring  that  the  promise,  to  be 
binding  under  the  statute,  shall  relate  to  and  describe  a  particular 
bill,  or  the  bill  sued  upon.  It  is  sufficient  that  it  can  be  fairly  in- 
ferred from  the  language  of  a  general  promise  to  meet  bills  of  ex- 
change, that  it  was  intended  to  include  the  one  upon  which  the 
action  is  based. 
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Id. — ^AuTHOBiTT  FOB  Dbaft  —  Pbomissoby  Wobds  Tmptjed.  —  Tlie 
promise  to  accept  and  pay  a  draft  is  necegnarily  implied  from  words 
of  tlie  drawees,  authorizing  the  draft  to  he  made  upon  them. 

Id. — Limitation  of  Amount  and  Pubpose — Promlse  not  CkiNDirioNAL. 
— The  fact  that  the  purchaten  were  authorized  to  draw  back  for  an 
amount  needed  to  meet  the  sellers'  drafts  does  not  make  their 
promise  to  meet  the  drafts  back  conditional,  rather  than  absolute; 
but  the  limitation  is  merely  one  as  to  tlie  amount  and  purpose  for 
which  the  drafts  were  to  be  made,  and  the  promise  is  absolute  within 
those  limitations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion. 

Vogelsang  &  Brown,  for  Appellant. 

Notwithstanding  the  limitation  of  possible  shortage  of 
funds  upon  which  the  drafts  were  to  be  drawn,  the  promise 
to  accept,  within  such  limitation,  must  be  regarded  as  un- 
conditional. (Merchants'  Bank  v,  Griswold,  72  N.  Y.  472;* 
Bissell  V.  Lends,  4  Mich.  450;  Gates  v.  Parker,  43  Me.  544; 
Exchange  Bank  v,  Hubbard,  58  Fed.  Rep.  530;  Monroe  v. 
Pilkington,  14  How.  Pr.  250;  Putnam  National  Bank  v. 
Snow,  172  Mass.  569;  Whilden  v.  Merchants'  etc.  Bank,  64 
Ala.  32,  33 ;»  Smith  v,  Ledyard,  49  Ala.  279;  Kennedy  v. 
Oeddes,  3  Ala.  581 ;»  Bwms  v.  Rowland,  40  Barb.  868;  Ruiz 
V.  Renauld,  100  N.  Y.  256,  261;  Wakefield  v,  Greenhood, 
29  Cal.  598 ;  Naglee  v,  Lyman,  14  Cal.  451.)  An  absolute  au- 
thority to  draw  is  an  unconditional  promise  to  pay.  {Met- 
chants'  Bank  v.  Griswold,  72  N.  Y.  472.*)  The  authority 
need  not  be  phrased  in  the  form  of  a  legal  document,  but 
may  be  contained  in  the  language  of  mercantile  corre- 
spondence.   (Ruiz  V.  Renauld,  100  N.  Y.  256,  283.) 

Reinstein  &  Eisner,  for  Respondent. 

The  promise  in  writing  must  be  to  accept  a  particular  bill. 
(Civ.  Code,  sec.  3197.)  It  must  describe  a  particular  bill  so 
that  it  cannot  be  mistaken.  (Coolidge  v.  Pay  son,  2  Wheat. 
66,  75;  Boyce  v.  Ed/wards,  4  Pet.  121,  122;  Ulster  County 
Bank  v,  McFarlan,  3  Denio,  558,  and  cases  cited;  Valle  v. 
Cerre,  36  Mo.  590  ;**  Wildes  v.  Savage,  1  Story,  27,  29;  Cassel 
V.  Dows,  1  Blatchf.  341,  342;  Von  Phul  v.  Sloan,  2  Rob. 
(La.)  149, 150.«) 

1  28  Am.  Rep.  159.  4  28  Am.  Rep.  169. 

2  38  Am.  Rep.  1,  and  note.  B  88  Am.  Dec.  161. 
a  37  Am.  Dec.  714.                               «  38  Am.  Dec.  207. 
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GRAY,  C— This  action  is  based  on  an  order  in  words 
and  figures  as  follows: — 
"$325.00.  San  Antonio,  Mar.  5th,  1897 

''At  sight,  pay  to  the  order  of  D.  Sullivan  &  Co.  three  hun- 
dred and  twenty-five  dollars,  value  received,  and  charge  to 
account  of  Mayer  &  Adler.. 

"To  The  E.  G.  Lyons  Co.,  San  Francisco,  Cal." 

The  order  was  duly  assigned  to  plaintiff,  and  he  seeks  to 
maintain  this  action,  as  appears  from  his  complaint,  on  the 
theory  that  defendant  made  an  unconditional  promise,  in 
writing,  to  accept  the  order,  and  thereby  actually  accepted  it, 
under  the  provisions  of  section  3197  of  the  Civil  Code.  On 
the  trial  before  the  court  without  a  jury,  the  plaintifif  suf- 
fered a  nonsuit,  and  threafter  took  this  appeal  from  the 
judgment,  within  sixty  days  after  the  entry  thereof. 

The  question  for  determination  now  is.  Did  the  defend- 
ant accept  the  order  in  suit? 

The  facts  bearing  on  the  question  are  as  follows:  In  1896 
the  defendant  corporation  was  selling  and  shipping  goods 
to  the  firm  of  Mayer  &  Adler,  at  San  Antonio,  Texas ;  and  it 
appears  that  defendants  collected  for  these  goods  by  draw- 
ing upon  Mayer  &  Adler  for  the  price  thereof,  and  then 
permitting  Mayer  &  Adler  to  meet  these  drafts  by  drawing 
back  on  defendant  for  any  part  of  the  said  price  that  the 
firm  might  not  have  at  their  command.  These  various  drafts 
back  and  forth  passed  through  the  banking-house  of  the 
firm  of  D.  Sullivan  &  Co.,  doing  business  at  San  Antonio. 
In  the  course  of  its  business  dealings  in  the  matter  of  these 
sales,  the  defendant  sent  telegrams  and  letters  to  Mayer  & 
Adler  as  follows:  On  May  12,  1896,  it  telegraphed,  'Tay 
acceptance  fourteenth  draw  back  on  us  for  what  you  require 
and  send  short  paper."  Again,  on  May  13,  1896,  it  tele- 
graphed, **Pay  our  draft  and  draw  back  on  us  for  amount 
need."  On  November  11,  1896,  it  wrote:  "We  have  had 
0(  casion  to  discount  your  acceptances,  amongst  others,  with 
our  bank,  and  hope  you  will  be  in  a  position  to  meet  them 
promptly.  Should  you,  however,  at  any  time  find  your- 
selves short,  honor  your  paper  and  draw  on  us  for  amount 
you  may  require."  These  telegrams  and  this  letter  were 
severally  shown  to  D.  Sullivan  &  Co.,  and,  on  the  faith  of 
the  same,  said  banking  firm,  on  the  several  occasions  men- 
tioned, bought  and  paid  for  the  drafts  of  Mayer  &  Adler 
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drawn  upon  the  defendant  for  amounts  sufficient  to  meet 
the  requirements  of  said  telegrams  and  letter;  and  it  seems 
that  these  several  drafts  were  promtly  paid  by  the  defend- 
ant on  their  subsequent  presentation  at  San  Francisco. 
Thereafter,  on  February  9,  1897,  the  defendant  wrote  from 
San  Francisco  to  said  Mayer  &  Adier,  at  San  Antonio,  as 
follows:  "We  must  request  of  you  again  to  send  us  your 
acceptances  to  cover,  invoices,  Nov.  20th,  $109.38;  Nov. 
27th,  *200;  Dec.  i8th,  $195.50,  at  four  months.  We  find 
ourselves  obliged  at  times  to  use  these  papers,  and  the  un- 
necesasry  delay  in  forwarding  same  inconveniences  us.  We 
do  not  want  to  be  kicker.*^,  as  you  seem  to  think  we  are,  yet 
you  should  give  our  letters  a  little  more  attention.  We 
are  at  all  times  willing  to  assist  you  in  meeting  these  papers 
as  per  our  understanding — viz.,  should  you  find  yourselves 
short  at  their  maturity,  to  draw  back  on  us  for  part  of  them. 
Hoping  that  you  will  comply  with  our  request  without  fur- 
ther delay  we  remain,"  etc.  This  letter  was  shown  to.  the  bank 
on  February  17,  1897,  and  on  the  strength  of  it  they  pur- 
chased Mayer  &  Adler^s  draft  on  the  defendant  for  two  hun- 
dred dollars,  and  this  draft  was  also  thereafter  promptly 
paid  by  defendant.  On  the  5th  of  March,  1897,  the  bank, 
still  having  defendant's  said  letter  of  February  9th  in  their 
hands,  on  the  faith  thereof  purchased  the  draft  for  $325, 
upon  which  this  suit  is  based.  On  the  same  date — March 
5th — Mayer  &  Adler  wrote  to  defendant,  notifying  it  of  the 
last-mentioned  draft,  and  in  due  time  thereafter  received  a 
reply  from  it,  dated  San  Francisco,  March  10,  1897,  and 
reading  as  follows:  "We  are  in  receipt  of  your  letter  of  the 
5th.  Your  draft  on  us  for  $325  will  be  duly  protected  on 
presentation,"  etc.  The  bank  forwarded  the  said  draft  to 
another  bank  for  collection,  but  in  some  maimer  it  was 
lost.  Thereafter,  on  March  31,  1897,  a  duplicate  of  the 
draft  was  given  by  Mayer  <fe  Adler  to  the  bank,  and  on  the 
subsequent  prercntation  of  this  to  defendant  it  denied  that 
it  owed  D.  Sullivan  &  Co.  anything,  and  refused  payment 
on  that  ground.  O  March  27,  1897,  Mayer  &  Adler  failed 
in  business,  and  became  unable  to  pay  their  obligations. 

We  think  that  the  letter  of  February  9,  1897,  read  and 
interpreted  in  the  light  of  what  had  preceded  it,  as  well  as 
what  followed  it,  contained  an  unconditional  promise,  in 
writfng,  to  accept  the  instrument  upon  which  the  suit  is 
based. 
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Section  3197  oftbe  Civil  Code  reads  as  follows:  "An  un- 
conditional promise,  in  writing,  to  accept  a  bill  of  exchange 
is  a  sufficient  acceptance  thereof,  in  favor  of  every  person 
who,  upon  the  faith  thereof,  has  taken  the  bill  for  value  or 
other  good  consideration." 

The  above  section  is,  in  substance,  the  same  as  the  statute 
of  1850  of  this  state  regarding  the  same  subject,  and  under 
that  statute,  in  Wakefield  v.  Oreenhood,  29  Cal.  598,  this 
court  held  as  follows:  "The  promise  by  the  drawee  to  pay 
the  bill  is,  by  necessary  intendment,  a  promise  to  accept,  just 
as  the  payment  by  him  implies  and  includes,  at  the  same 
time,  the  acceptance  of  the  bill.  In  Wynne  v.  Raikes,  5  East, 
514,  which  was  an  action  brought  against  the  drawees  to 
(fliarge  them  as  acceptors  of  the  bill,  the  acceptance  was  found 
in  their  letter,  in  which  they  said:  *We  shall  accept,  or 
certainly  pay,  all  the  bills,'  etc.  I^ord  EUenboroiigh  said  that 
a  promise  to  pay  is  an  acceptance.  And  so  in  this  case,  the 
promise  to  pay,  if  so  made  as  to  bind  the  defendant,  is  to 
be  deemed  a  promise  to  accept  the  bill.  In  an  action  on  the 
bill  against  the  drawee,  who  has  promised  to  accept,  he  is 
sued  as  the  acceptor,  and  the  allegation  in  the  complaint  is, 
that  the  defendant  accepted  the  bill.  Such  was  the  nature, 
of  the  action  and  the  form  of  the  pleadings  in  Coolidge  v. 
Payson,  2  Wheat.  66,  which  has  been  regarded  in  the  United 
States  as  a  leading  case  in  respect  to  the  liability  of  the 
drawee  upon  his  promise  to  accept.  (See  also  Greele  v.  Parker, 
5  Wend.  414 ;  Parker  v.  Greele^  2  Wend.  545 ;  Wilson  v,  Clem- 
ents, 3  Mass.  1.)  In  Clark  v.  Cock,  4  East,  57,  Lord  EUenbor- 
ough,  in  delivering  the  opinion  of  the  court,  said :  *And  it  has 
been  laid  dow^n  in  so  many  cases  that  a  promise  that  a  bill, 
when  due,  shall  meet  due  honor  amounts  to  an  acceptance,  and 
that  without  sending  it  for  a  formal  acceptance  in  writing, 
that  U  would  be  wasting  words  to  refer  to  the  books  on  this 
subject.'  The  eighth  section  of  the  statute  of  1850  of  this 
state,  relative  to  bills  of  exchange  and  promissory  notes,  pro- 
vides that  'an  unconditional  promise,  in  writing,  to  accept  a 
bill  before  it  is  <Jr«iwn  shall  be  deemed  an  actual  acceptance 
in  favor  of  any  person  who,  upon  the  faith  thereof,  shall 
have  Received  the  bill  for  a  valuable  consideration.'  It  thus 
appears  that  the  drawee,  under  such  circumstances,  is  liable 
to  the  pavee  or  indorsee,  and  should  be  sued  as  the  acceptor 
of  the  bill."  ' 

CXXXIV.  Cal.— 13 

Digitized  by  LjOOQ IC 


194  James  v.  E.  G.  Lyons  Co.  [134  Cal. 

We  cannot  concur  in  respondent's  positM)n  that  the  promise 
to  be  binding  under  the  statute,  must  relate  to  and  describe 
a. particular  bill  or  the  particular  bill  referred  to  in  the 
complaint.  It  is  sufficient  if  it  can  be  fairly  inferred  from  the 
language  of  the  promise  that  it  was  intended  to  include  the 
bill  of  exchange  upon  which  the  action  is  based.  This  is  il- 
lustrated in  the  case  of  Naglee  v.  Lyman,  14  Cal.  451,  wherein 
it  was  held  that  bills  of  exchange  drawn  in  pursuance  of  a 
letter  of  credit  authorizing  the  drawing  of  bills  upon  the 
writer  to  an  extent  named,  and  agreeing  to  accept  the  same, 
were  to  be  treated  as  actually  accepted  by  the  writer  of  the 
letter.  And  yet  the  letter  contained  no  description  of  any 
particular  bills.  In  MerchanUf  Bank  v.  Qriswold,  72  N.  Y. 
472,^  a  draft  was  held  to  be  accepted  by  a  certificate  signed 
by  defendant  in  advance  of  the  making  of  the  draft.  The 
certificate  is  dated,  and  reads  as  follows: — 

"To  whom  it  may  concern :  This  is  to  certify,  that  I  hereby 
authorize  Horace  Loveland,  as  my  agent,  to  make  drafts  on 
me,  from  time  to  time,  as  may  be  necessary,  for  the  purchase 
of  lumber  for  my  account,  and  to  consign  the  same  to  the 
care  of  P.  W.  Scribner  &  Co.,  Whitehall,  N.  Y. 

"(Signed)  A.  H.  Grmwold." 

The  language  of  the  New  York  statute  makes  use  of  the 
articles  "a"  and  "the"  exactly  ae  they  are  used  in  our  statute, 
for  it  reads:  "An  unconditional  promise,  in  writing,  to  ao- 
cept  a  bill  before  it  is  drawn,  shall  be  deemed  an  actual  ac- 
ceptance, in  favor  of  every  person  who,  upon  the  faith  thereof, 
shall  have  received  the  bill  for  a  valuable  consideration."  (1 
N.  Y.  Hev:  Stats.,  p.  768,  sec.  8.)  No  contention  was  made, 
in  the  case  cited  from  New  York,  that  the  particular  draft 
in  suit  was  not  described  in  the  written  promise,  or  was  not 
fairly  included  within  its  terms. 

The  promise  to  accept  and  pay  the  draft  is  a  necessary  im- 
plication from  the  authority  fo  draw  contained  in  the  letter 
of  February  9th.  {MerchaiiUt  Bank  v.  Qrimold,  72  N.  Y. 
472.1) 

As  particularly  applicable  to  the  facts  of  this  case,  we 
quote  from  Ruiz  v.  Renauld,  100  N.  Y.  256,  as  follows: 
"But  the  appellant's  contention  is,  that  the  language  of  the 
letter  is  not  explicit,  does  not  promise  to  accept  and  pay,  and 
is  ambiguous.    Reading  it  in  the  light  of  its  surroundings, 

1 28  Am.  Rep.  16f  • 
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it  is  explicit  and  unambiguous.  It  requests  a  renewal  of 
the  character  and  by  the  process  which  both  parties  under- 
stood, and  plainly  authorized  the  drafts  which  were  made. 
Special  promissory  words  were  unnecessary,  where  the  lan- 
guage employed  sufficiently  imported  a  legal  obligation. 
The  authority  need  not  be  phrased  in  the  precise  and  formal 
language  of  a  legal  document.  Mercantile  correspondence 
rarely  has  that  characteristic,  and  often  is  abbreviated,  and 
assumes  what  is  readily  understood.  It  is  enough,  in  the 
present  case,  that  the  defendant's  letter  authorized  the  draft 
when  it  requested  the  renewal  which  could  only  be  made  by 
that  process,  and  was  expected  so  to  be  made." 

The  New  York  cases  9upra  also  dispose  of  the  point  made 
by  appellant,  to  the  effect  that  the  promise  contained  in  the 
letter  of  February  9th  was  conditional  upon  Mayer  &  Adler 
finding  themselves  "short,"  and  that  they  were  authorized  to 
"draw  back"  only  for  a  part  of  the  amounts  due  to  defend- 
ant. In  MerchanW  Bank  v.  Griswold,  72  N.  Y.  472,*  lan- 
guage similar  to  this  is  held  not  to  express  a  condition,  but  to 
be  a  mere  limitation  as  to  the  amount  and  purpose  for  which 
the  drafts  were  to  be  made. 

The  statute^  in  speaking  of  an  unconditional  promise,  uses 
the  word  as  it  is  generally  used  and  understood  in  the  law  of 
contracts,  and  it  was  intended  only  that  the  promise  spoken 
of  should  be  free  from  all  those  limitations  which  are  usually 
referred  to  as  conditions  in  treatises  on  contracts.  It  was 
clearly  not  contemplated  that  a  mere  limitation  as  to  the 
amount  or  purpose  of  the  drafts  would  render  the  promise 
conditional,  within  the  meaning  of  the  statute.  In  Black's 
Law  Dictionary  such  a  condition  is  defined  to  be  "a  clause  in 
a  contract  or  agreement  which  has  for  it  object  to  suspend, 
rescind,  or  modify  the  principal  obligation."  For  promises 
similar  to  that  involved  in  this  case  which  have  been  held  to 
be  unconditional  promises'  to  accept,  see  also  the  following 
cases :  Whilden  &  Sons  v.  Merchants  etc.,  64  Ala.  1,  at  pp. 
32,  33  f  Bissel  v,  Lewis,  4  Mich.  450. 

The  last  case  cited  above  also  illustrates  that  it  is  not  nec- 
essary that  the  written  promise  to  accept  should  be  addressed 
to  the  party  who  seeks  to  take  advantage  of  it,  but  it  is 
sufficient  if  it.be  addressed  to  the  maker  of  the  draft  or  bill 
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of  exchange,  and  that  the  plaintiff  has  purchased  the  draft 
on  the  faith  of  it,  as  in  this  ease. 

We  are  aware  that  there  are  cases  which  take  a  view  of 
the  questions  involved,  opposed  to  those  hereinbefore  ex- 
pressed, but  we  prefer  to  stand  by  the  cases  cited  herein  as 
presenting  the  true  rule  governing  the  question. 

The  evidence,  without  conflict,  shows  that  the  draft  in 
suit  was  within  the  limits  as  to  amount  and  purpose  con- 
templated in  the  promise  of  defendant,  and  that  such  prom- 
i^e  was  an  unconditional  promise,  within  the  meaning  of 
said  section  3197  of  the  Civil  Code. 

The  court  therefore  erred  in  granting  the  nonsuit. 

•  We  advise  that  the  judgment  be  reversed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

,  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.      Van  Dyke,  J.,  Garoutte,  J.  Harrison,  J. 

•  Hearing  in  Bank  denied. 


[Sac.  No.  863.     Department  One.— September  25,  1901.] 

ALLEEN  HARRINGTON,  Appellant,  v.  JOHN  BAPTIST 
BOEIIMER  et  al..  Respondents. 

Public  Lands — United  States  Subvet — Location  of  Township — Dk- 
TEBMiNATiON  BY  MONUMENTS  IN  FiELD. — ^The  location  of  a  township 
upon  the  public  land  of  the  United  States  is  where  the  government 
surveyor  has  actually  lined  it  out,  and  is  to  be  determined  by  the 
monuments  placed  by  him  in  the  field. 

Id. — Control  of  Plat  by  Fieij)- notes — Corbeciion  of  Plat. — In  case 
of  discrepancy  between  the  field-notes  and  the  plat,  the  plat  must 
give  way  to  the  field-notes;  and  the  land  department  may  properly 
correct  the  plat  so  as  to  conform  to  the  field-notes.  The  plat  as 
corrected  supersedes  the  original. 

Id. — Ejectment — Failure  of  Plaintiff'b  Title — Swamp-land  Patent 
— Tract  not  Included  in  Government  Survey. — ^A  plaintiff  in 
ejectment  must  fail,  wliere  he  claims  under  a  swamp-land  patent 
from  the  Atate,  which  confers  no  title,  where  the  field-notea  of  the 
government  survey  of  the  township  and  the  corrected  plat  thereof 
show  that  there  is  no  such  tract  of  land  as  that  described  in  the 
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patent ;  and  it  is  immaterial  that  such  tract  appears  upon  the  origi- 
nal plat  of  the  survey. 

Jd.-^Evidence — Location  of  Riveb  as  Boundary — Change  not  Peoved 
— Harmless  Ruling. — Where  the  Sacramento  River  formed  a 
boundary  of  the  land  claimed  by  the  plaintilT,  and  the  case  was 

.'.      tried. and  findings  made  on  the  theory  that  there  liad  been  no  change 

.*  in  the  location  of  the  river  since  1850,  a  change  thereof  will  not  be 
presumed.  The  refusal  to  allow  a  witness  for  plaintiff  to  prove  its 
location  since  1850  will  be  deemed  harmless,  where  no  offer  appears 
to  prove  a  change  of  location  by  the  witness. 

Id. — Pboof  of  Field- notes — Certified  Copy — Harmless  Exclusion  of 
Original. — A  certified  copy  of  the  field  notes  of  the  government 
survey  is  competent  evidence  thereof,  and  if  j)hiced  in  evidence  by 
tlie  defendants/ the  exclusion  of  the  original  notes,  when  offered  in 
rcbuttat  was  harmless,  where  no  discrepancy  between  them  was 
nmde  to  appear. 

r    APPEAL    from  a   judgment    of  the    Superior  Court  of 
Colusa  County  and  from  an  order  denying  a  new  trial.    H. 
il.  Albery,  Judge. 
.    The  facts  are  stated  in  the  opinion. 

John  T.  Harrington,  for  Appellant. 

Dyas  &  Howard,  for  Respondents. 

GRAY,  C. — This  action  was  brought  to  recover  possession 
of  a  tract  of  land  alleged  to  be  situated  in  Colusa  County, 
arid  described  as  lot  3  of  section  24,  in  township  17  north, 
range  2  west,  Mount  Diablo  meridian,  and  containing  54 
acres,  according  to  the  United  States  plat  thereof.  The  de- 
fendants had  judgment,  and  plaintiff  appeals  from  said 
judgment  and  from  an  order  denying  her  motion  for  a  new 
trial. 

The  plaintiflF  claims  title  to  the  premises  in  dispute,  as 
swamp  and  overflowed  land,  under  a  patent  from  the  state  of 
California,  dated  June  20,  1899.  The  defendants  claim  that 
the  land,  of  which  they  are  in  possession,  and  that  plaintiff 
.-seeks  the  possession  of,  is  in  fact  a  part  of  the  south  half  of 
the  south  half  of  section  19,  in  township  17  north,  range  1 
•west,  and  that  the  Central  Pacific  Railroad  Company  is  the 
.patentee  from  the  United  States  government  of  said  portion 
of  section  19,  which  is  more  particularly  described  as  the 
south  half  of  the  southeast  quarter,  lot  4  of  the  southwest 
quarter,  and  the  southeast  quarter  of  the  southwest  quarter 
of  said  section  19.    Defendants  claim  under  the  title  of  the 
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railroad  company.  To  establish  her  title,  the  plaintiff  intro- 
duced in  evidence  a  patent  from  the  state,  purporting  to  con- 
vey land  to  her,  described  as  in  her  complaint.  She  also 
introduced  in  evidence  a  plat  purporting  to  be  a  plat  of  town- 
ship 17  north,  range  2  west,  approved  November  9,  1867. 
This  plat  was  amended  by  the  United  States  land  department 
a  year  and  some  months  after  its  approval,  to  make  it  cor- 
respond to  the  field-notes.  By  the  plat  before  its  amendment, 
it  appeared  that  the  Sacramento  River  ran  through  section 
24  from  north  to  south,  and  that  155  acres  of  said  section  lay 
on  the  east  side  of  said  river  and  bordering  on  the  east  line  of 
said  township,  which  township  line  was  at  the  same  time 
the  west  line  of  section  19,  in  the  adjoining  township  17 
north,  range  1  west.  Said  155  acres  of  land  was  divided  into 
three  lots,  numbered  from  north  to  south,  1,  2,  and  3.  Said 
lot  3,  as  it  appears  on  said  plat,  embraces  the  east  54  acres 
of  the  south  half  of  the  southeast  quarter  of  said  section  24, 
and  is  bounded  on  the  west  by  the  Sacramento  River  and  on 
the  east  by  said  township  line.  By  the- correction  of  the  plat, 
the  area  of  said  section  24  lying  east  of  the  Sacramento  River 
Mas  reduced  from  155  acres  to  about  42  acres,  and  this  area 
was  divided,  according  to  the  system  of  government  surveys, 
into  lots  1  and  2,  consisting  of  19  and  23  acres,  respectively, 
thus  eliminating  lot  3  (the  one  involved  in  this  suit)  from 
the  plat.  The  plat  as  corrected  was  placed  in  evidence,  as 
^vas  also  the  plat  of  township  17  north,  range  1  west.  It 
appears  from  the  plats  that  the  Sacramento  River,  in  its 
general  course,  runs  along  the  line  between  the  two  town- 
ships named,  meandering  across  and  intersecting  the  same 
at  three  different  points.  The  western  part  of  the  township 
in  range  2  west  is  covered  by  various  Mexican  grants,  which 
are  bounded  on  the  east  by  the  Sacramento  River,  and  it  so 
happens  that  only  that  part  of  the  said  township  line  on  the 
east  side  of  the  Sacramento  River  was  run  in  the  field,  and 
this  part  of  the  township  line  was  run  in  connection  with 
and  as  part  of  the  survey  of  the  township  in  range  1  west. 
The  north  and  south  lines  of  said  section  24  were  not  run  in 
the  field,  nor  were  any  of  the  boundaries  of  the  said  lot  3,  as 
indicated  on  the  first  plat  of  township  17  north,  range  2 
west.  But  the  west  boundary  of  section  19,  township  17 
north,  range  1  west,  is  the  eastern  boundary  of  section  24, 
township  17  north,  range  2  west.  The  field-notes  as  well  as 
the  plat  of  township  17  north,  range  1  west,  corresponding 
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to  said  notes,  show  clearly  that  the  original  plat  of  township 
17  north,  range  2  west,  was  erroneous.  The  corrected  plat 
cc»rresponda  with  the  field-notes.  Of  course,  where  there  is  a 
discrepancy  between  field-notes  and  a  plat,  the  latter  being 
made  from  the  former,  and  the  former  being  the  better  evi- 
dence as  to  where  the  line  was  run  in  the  field,  the  plat  must 
give  way  to  the  field-notes.  (Whiting  v.  Gardner,  80  Cal. 
78.)  The  question  in  all  cases  similar  to  this  is.  Where  were 
the  lines  run  in  the  field  by  the  government  surveyor?  A 
government  township  lies  just  where  the  government  sur- 
veyor lines  it  out  on  the  face  of  the  earth.  These  lines  are  to 
be  determined  by  the  monuments  in  the  field.  The  field- 
notes  show  that  the  north  line  of  said  section  19  was  run 
from  the  northeast  corner  thereof  a  distance  of  69.19  chains 
to  the  west,  and  terminated  at  the  Sacramento  River,  and 
that  the  south  line  of  said  section  was  in  length  77.50  chains, 
with  its  western  terminus  *Hhe  bank  of  the  Sacramento 
River."  The  eastern  bank  of  the  Sacramento  River  is  also 
meandered  for  a  distance  near  the  southwest  corner  of  said 
section,  as  well  as  for  a  distance  near  the  northwest  corner 
thereof,  as  the  western  boundary  of  the  section.  The  natural 
monument,  therefore,  by  which  to  fix  the  township  line  and 
the  western  boundary  of  said  section  19,  and  at  the  same 
time  the  eastern  line  of  said  section  24,  was  the  bank  of  the 
Sacramento  River,  according  to  the  undisputed  field  notes 
of  the  government  survey.  These  field-notes  give  the  land  in 
controversy  to  the  defendants,  and  show  that  there  is  no  such 
land  as  that  described  in  the  complaint  and  in  the  patent 
from  the  state  to  plaintiff.  It  is  not  contended  that  there 
had  been  any  change  in  the  channel  or  bank  of  the  Sacra- 
mento River,  but,  on  the  contrary,  the  appellant,  as  appears 
by  her  reply  brief,  contends  that  there  had  been  no  change 
in  the  river  at  that  point. 

It  is  at  all  times  proper  for  the  land  department  to  correct 
a  government  plat  to  correspond  to  the  government  field- 
notes,  when  such  notes  show  that  the  plat  delineates  land 
v»here  there  is  no  land,  according  to  the  field-notes.  Of 
course,  the  plat  as  corrected  superseded  the  original,  and  it 
would  be  strange  indeed  if  parties  could  ignore  this  correc- 
tion, and  base  a  title  on  the  mistake  of  a  map-maker,  thirty 
years  after  such  mistake  had  been  corrected  on  the  face  of 
the  record.  The  plaintiff  failed  to  establish  title  to  the  land 
described  in  her  complaint,  because  the  evidence  shows  that 
there  is  no  fifuch  tract  of  land  as  that  described,  and  the  finding 
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against  her  title  was  therefore  proper.  According  to  the 
corrected  plat,  there  is  a  small  triangular  piece  of  land  be- 
tween the  river  and  the  land  of  defendant,  comprising  about 
four  or  five  acres,  which  seems  to  lie  in  said  section  24,  and 
Vvithin  the  boundaries  of  the  said  lot  3,  claimed  by  plaintiff, 
as  those  boundaries  were  marked  on  the  original  plat;  but 
on  the  corrected  plat  this  small  piece  of  land  is  a  part  of  lot 
2,  in  said  section  24.  As  to  this,  however,  plaintiff  makes  no 
claim,  and  there  is  no  controversy  concerning  it. 

The  appellant  called  as  a  witness  W.  S.  Green,  and  asked 
him  as  to  where  the  river  was  from  1850,  "with  reference  to 
its  locus  at  this  time."  The  witness  was  not  permitted  to 
testify  as  to  the  matter,  and  this  is  urged  as  error.  It  does 
not  appear  from  the  transcript  whether  the  appellant  desired 
to  show  by  the  witness  that  there  had  been  a  change  in  the 
river,  or  the  contrary,  but,  in  the  reply  brief,  appellant,  in 
speaking  of  Green's  knowledge,  says:  "He  knew  the  loca- 
tion of  the  river  at  that  point  before  the  swamp-land  grant 
to  the  state  was  born,  and  knew  that  there  had  since  been 
ho  change  in  the  location."  The  case  seems  to  have  been 
tried  on  the  theory  of  no  change  in  the  river,  and  the  find- 
ings proceed  upon  the  same  theory;  and  in  the  absence  of 
any  evidence  at  all  on  the  question  (and  there  seems  to  have 
been  none),  it  would  not  be  presumed  that  there  had  been 
any  change  in  the  river  that  would  affect  the  case.  The  ap- 
pellant was  not  injured  by  the  exclusion  of  the  evidence. 

The  record  shows  that  a  certified  copy  of  the  field-notes 
pertinent  to  the  case  were  put  in  evidence  by  the  respondent, 
and  a  copy  of  these  field-notes,  so  far  as  they  relate  to  the 
meanders  of  the  river,  appears  in  the  record,  on  the  face 
of  a  plat  marked  "Defendants'  exhibit  9."  The  appellfint, 
in  rebuttal,  oft'ered  in  evidence  the  originals  of  these  fields- 
notes  ;  but  no  suggestion  was  made  that  there  was  anything 
wrong  with  the  certified  copy  already  in  evidence,  or  that 
the  originals  would  in  any  way  change  or  affect  any  aspect 
of  the  case ;  and  as  the  certified  copy  was  competent  evidence, 
we  cannot  see  how  the  appellant  could  have  been  hurt  in 
any  way  by  the  exclusion  of  the  original. 

Several  other  alleged  errors  of  the  court  in  ruling  upon 
the  admission  of  evidence  are  enumerated  by  appellant,  but 
no  argument  is  presented  in  support  of  the  points  thus  made, 
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and  for  that  reason  we  do  not  deem  it  necessary  to  notice 
them  in  detail.  It  is  deemed  sufficient  to  say  that  the  undis- 
puted field-notes  supported  the  contention  of  respondents, 
and  it  is  difficult  to  see  how  any  of  the  rulings  complained  of 
could  have  affected  the  findings  or  judgment  in  the  case. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Ilaynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank,  and  filed  the  following  opinion  on  the  6th  of  October, 
1901:— 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  re- 
hearing. The  demanded  premises  are  bounded  on  the  e&st 
by  the  township  line,  and  on  the  west  by  the  Sacramento 
River.  The  size  of  the  tract  depends  upon  the  distance  apart 
of  these  two  boundaries.  According  to  the  original  plat  of 
the  township,  the  distance  was  sufficient  to  give  a  tract  of  fifty- 
four  acres  (lot  3),  but  the  amended  plat,  corrected  by  the 
field  notes,  reduced  that  part  of  lot  3  between  the  river  and 
the  township  line  to  an  area  of  four  or  five  acres,  according 
to  the  opinion  of  the  Commissioner.  I  think  its  area  is  shown 
to  be  somewhat  greater,  but  conceding  that  it  was  not  more 
than  five  acres,  the  evidence  clearly  showed,  and  without  con- 
flict, that  it  belonged  to  plaintiff,  and  that  defendants  were 
occupying  it  without  right.  The  lands  to  which  they  have 
title  all  lie  east  of  the  township  line.  The  plaintiff  owns  all 
west  of  the  township  line,  to  the  river  bank,  and  whether  that 
is  much  or  little,  she  was  entitled  to  recover  it  in  this  action, 
w4th  her  costs.  I  do  not  see  how  it  can  be  said  that  there  is  no 
dispute  about  this  small  tract.  The  principal  dispute,  of 
course,  was  as  to  the  location  of  the  township  line  with  refer- 
ence to  the  river  bank, — the  plaintiff  claiming  according  to 
the  original  plat, — but  the  denial  of  her  claim  in  tliat  respect 
was  no  reason  for  depriving  her  of  the  small  area  left  within 
her  boundaries  by  the  amended  plat.  The  tract — whether 
large  or  small — between  those  boundaries  was  the  thing  in 
dispute. 
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[Orim.  No.  769.    Department  One.— September  26,  1901.] 

THE  PEOPLE,  Respondent,  v.  J.  A.  WARREN  and  WIL- 
LIAM WARREN,  Appellants. 

CBimNAL  Law — Evidence— Declarations  of  Thibd  PEBsoNS.^Upon 
the  trial  of  defendants  accused  of  felony,  the  declarations  of  third 
persons,  not  made  in  the  presence  or  hearing  of  the  defendants,  are 
hearsay  and  incompetent;  and  where  such  declarations  were  ad- 
mitted upon  insistence  of  the  district  attorney,  and  were  of  such  a 
character  that  they  might  haye  tended  to  prejudice  the  jury,  to  the 
injury  of  the  defendants,  their  admission  will  be  deemed  prejudicial 
error. 

Id. — Impeachment  op  Witness — Indictment  and  Tbial  fob  Same  Of- 
fense.— A  witness  for  the  defendant  cannot  be  impeached,  upon 
cross-examination,  by  showing  that  he  had  been  indicted  and  tried 
for  the  same  offense,  without  seeking  to  show  that  he  had  been  con- 
victed of  a  felony. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  trial. 
E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  A.  Palmer,  for  Appellants. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

COOPER,  C. — The  defendants  were  convicted  of  grand  lar- 
ceny, in  the  felonious  stealing  and  driving  away  of  four 
calves,  the  property  of  one  Luchessa.  They  appeal  from  the 
judgment  and  from  the  order  denying  their  motion  for  a 
new  trial. 

During  the  trial,  the  court,  under  defandants'  objection,  ad- 
mitted many  conversations  and  statements  of  third  parties, 
not  made  in  the  presence  or  hearing  of  either  of  the  defend- 
ants. It  will  be  sufficient  to  state  only  a  few  of  such  state- 
ments, as  they  are  all  of  the  same  general  character. 

The  prosecuting  witness,  Luchessa,  testified  that  a  short 
time  after  he  missed  his  calves,  and  while  riding  over  the 
ranch  of  defendants  with  two  or  three  other  parties,  they  met 
one  Bob  Warren,  who  rode  up  in  front  of  them.  The  dis- 
trict attorney  then  asked  the  following  question :  "Q.  Well, 
what  occurred  there,  when  Bob  stopped  you?''    This  question 
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was  objected  to,  as  incompetent,  and  not  binding  upon  de- 
fendants, as  neither  of  them  was  present  at  the  time.  The 
district  attorney  stated  that  the  evidence  was  admissible  for 
the  purpose  of  showing  that  a  crime  was  committed  by  some 
one,  and  that  he  Avould  follow  it  up  and  show  the  connection. 
The  court  overruled  the  defendants'  objection,  and  the  wit- 
ness testified  that  Bob  Warren  rode  in  front  of  him,  and 
stopped  him,  cursing  him,  and  calling  him  vile  names,  and 
among  other  things,  said,  "You  been  sneaking  around  this 
ranch  long  enough.''  The  witness  further  testified  to  meet- 
ing F>ob  Warren  on  another  occasion,  and  when  asked  con- 
cerning a  conversation  that  took  place,  defendant  objected, 
upon  the  ground  that  the  conversation  was  incompetent,  im- 
material, and  not  in  the  presence  of  the  defendant.  The  ob- 
jection was  overruled,  and  the  witness  was  permitted  to  testify 
to  very  abusive  language  and  epithets  applied  to  him  by  Bob 
Warren,  and  that  Bob  got  down  off  his  horse  and  wanted  to 
fight  witness. 

Similar  rulings  were  made  as  to  statements  and  threats  in 
the  hearing  of  the  witnesses  Mayfield,  Van  Gordon,  and 
Arbuckle,  and  not  in  the  presence  or  hearing  of  either  of  the 
defendants. 

The  following  question  was  asked  by  the  district  attorney 
of  the  witness  Mayfield :  "Q.  When  you  say  he  abused  him, 
what  do  you  mean  by  that?  What  did  Bob  Warren  say,  as 
near  as  you  can  recollect?"  This  question  was  objected  to, 
as  incompetent  and  hearsay,  and  the  objection  overruled. 
The  witness  answered :  "Called  him  a  son  of  a  b— —  Swiss, 
and  said  he  must  be  up  to  some  meanness,  or  he  would  not 
be  there." 

The  witness  Van  Gordon,  under  similar  objections  by  de- 
fendants, was  permitted  to  testify  to  several  such  conversa- 
tions with  Bob  Warren,  and  that  Bob  Warren  called  Luchessa 
vile  names,  and  said  that  Luchessa  rode  over  the  place,  "look- 
ing down  his  nose  like  a  whipped  pup." 

The  witness  Arbuckle,  under  defendants'  objection,  was 
permitted  to  testify  to  several  threats  and  abusive  language 
used  by  Bob  Warren  to  Luchessa;  that  Bob  Warren  asked 
witness  if  he  had  seen  Luchessa  around  the  place,  and  in  the 
conversation  said,  "If  I  find  him  down  there  alone  somewhere- 
there  is  liable  to  be  a  little  Swiss  blood  spilled." 

The  objections  to  all  this  class  of  evidence  should  have  been 
sustained.  The  defendants  were  not  present,  and  were  not 
bound  by  statements  and  declarations  of  Bob  Wiurren..m^e 
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in  Ihcir  abtjcncc.  If  the  declarations  and  statements  were 
immaterial  and  irrelevant,  they  should  have  been  excluded; 
if  they  were  material,  they  certainly  were  incompetent  and 
hearsay,  and  were  calculated  to  injure  defendants  before  the 
jury.  As  to  how  much  effect  such  testimony  had  upon  the 
jury,  it  is  not  our  business  to  decide.  It  is  sufficient  that  it 
was  hearsay,  and  was  of  such  character  that  it  might  have  in- 
liuenced  the  jury,  to  the  injury  of  defendantvS.  There  might 
be  a  catic  in  which  hearsay  evidence  was  of  such  an  immaterial 
character  that  we  would  not  consider  it  of  sufficient  import- 
ance to  justify  us  in  reversing,  but  this  is  not  one.  The 
amount  of  such  evidence  in  this  record,  the  fact  that  the  dis- 
trict attorney  persisted  in  getting  it  before  the  jury,  and  the 
character  of  it,  justifies  us  in  the  conclusion  that  it  probably 
tended  to  prejudice  the  defendants  in  the  eyes  of  the  jury. 
The  defendants  were  entitled  to  a  fair  trial,  to  have  none  but 
competent  evidence  admitted,  and  to  have  the  ordinary  rules 
of  evidence  applied  during  their  trial.  If  they  could  not  be 
convicted  upon  such  legal  evidence  and  a  fair  trial,  they 
should  not  have  been  convicted  at  all.  (Code  Civ.  Proc,  sec. 
1870,  subd.  3 ;  People  v.  Griffin,  52  Cal.  616.)       • 

The  defendants  called  one  George  Warren  as  a  witness,  and 
he  gave  material  testimony  in  their  behalf.  On  cross-exami- 
nation he  was  compelled  to  testify,  under  defendants'  objec- 
tion, that  he  had  been  tried  in  the  superior  court  for  the  lar- 
ceny of  the  same  calves.  The  district  attorney  asked  the  fol- 
lowing question :  "Q.  You  have  been  indicted  by  the  grand 
jury  for  the  larceny  of  these  calves, — the  same  calves, — have 
you  not?"  To  this  question  defendants  objected,  upon  the 
ground  that  it  was  incompetent,  immaterial,  and  not  cross- 
examination.  The  court  overruled  the  objection,  and  the 
witness  answered,  **Yes,  sir."  This  ruling  was  clearly  erro- 
neous. It  is  provided  in  section  2051  of  the  Code  of  Civil  Pro- 
cedure :  **A  w  itness  may  be  impeached  by  the  party  against 
whom  he  was  called,  by  contradictory  evidence,  or  by  evi- 
dence that  his  general  reputation  for  truth,  honesty,  or  integ- 
rity is  bad,  but  not  by  evidence  of  particular  wrongful  acts, 
except  that  it  may  be  shown  by  the  examination  of  the  wit- 
ness, or  the  record  of  the  judgment,  that  he  has  been  convicted 
of  a  felony." 

It  was  not  sought  to  show  that  the  witness  had  been  con- 
victed of  a  felony.  ^  The  fact  that  he  had  been  indicted  and 
tried  for  the  larceny- of  the  calves  was  not  competent,  neither 
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was  it  proper  cross-examination.  {People  v.  Carolan,  7.1  Cal. 
196;  Jones  v.  Duchow,  87  Cal.  114;  People  v.  Silva,  121  Cal. 
669 ;  People  v,  Hamblin,  68  Cal.  103.) 

It  becomes  unnecessary  to  decide  a"?  to  whether  or  not  the 
venue  was  sufficiently  proven.  The  point  will  probably  be 
obviated  by  the  district  attorney  upon  the  next  trial. 

The  judgment  and  order  should  be  reversed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


[S.  F.  No.  1904.     Department  One.— Soptomber  20,  1901.1 

ADELE.M.  KEPFLER,  Appellant,  v.  L.  C.  KEPFLER, 
Respondent. 

Divorce — Delay  of  Findings — Obder  Denying  New  Trial — Review 
UPON  Appeal. — A  delay  of  more  than  six  months  in  the  filing  of 
findings,  in  an  action  of  divorce,  after  judgment  was  ordered  for  the 
defendant,  is  not  ground  for  a  new  trial,  and  cannot  he  considered 
upon  appeal  from  an  order  denying  a  new  trial  to  the  plaintiff. 

Id. — Sufficiency  of  Findings — Ultimate  Facts. — Findings  upon  tho 
ultimate  facts  in  issue  in  the  action  for  divorce,  as  to  the  grounds  of 
divorce  alleged  and  denied,  are  sufiicient,  and  decisive  of  the  case. 
It  is  not  necessary  to  find  upon  iacts  merely  probative  of  the  ulti- 
mate facts  found. 

Id. — Desertion — Dbivino  Plaintiff  from  Home  by  Cruelty — Find- 
ing AGAINST  Cruelty. — A  finding  which  negatives  every  charge  of 
cruelty,  alleged  in  the  complaint  must  be  treated  as  negativing  a 
charge  of  desertion  by  driving  the  plaintiff  from  her  home  by 
cruelty. 

Id. — Supi»ort  of  Findings — Conflicting  Evidence. — The  testimony 
of  the  defendant,  in  contradiction  of  that  of  the  plaintiff,  is  sufficient 
to  support  findings  for  the  defendant. 

AP1^.\L  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  James  M. 
Troiitt,  Judge. 

The  facte  are  stated  in  the  opinion.    ^ 
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F.  J.  Castlehun^  for  Appellant. 

George  D.  Collins,  for  Kespondent. 

GRAY,  C. — Action  for  divorce  on  the  grounds  of  habitual 
intemperance  of  defendant,  inflicting  a  course  of  great  mental 
anguish  upon  plaintiff,  and  the  extreme  cruelty  of  defendant. 
The  defendant  had  judgment.  The  plaintiflf  moved  for  a 
new  trial,  and  appeals  from  the  order  denying  her  motion. 
There  is  no  appeal  from  the  judgment. 

1.  The  first  point  urged  by  appellant  is,  that  findings  were 
not  filed  until  more  than  six  months  after  the  case  was  sub- 
mitted for  decision  and  the  court  had  ordered  judgment  for 
defendant.  This  is  not  one  of  the  grounds  for  a  new  trial 
specified  in  the  code.  (See  Code  Civ.  Proc,  sec.  657.)  Nor 
can  any  such  question  be  reviewed  on  an  appeal  taken  only 
from  the  order  denying  a  new  trial.  (Brison  v.  Brison,  90 
Cal.  323;  Rauer  v.  Fay,  128  Cal.  523;  Fogarty  v.  Fogarty, 
129  Cal.  46;  Owen  v.  Pomona  Land  and  Water  Co.,  131  Cal. 
530;  Reclamation  District  v.  Thisby,  131  Cal.  572.)  The 
cases  cited  hold  that  the  sufficiency  of  the  findings  to  support 
the  judgment  cannot  be  considered  upon  an  appeal  from  an 
order  denying  a  new  trial.  It  must  follow  that  an  objection 
based  upon  the  ground  here  urged  cannot  be  heard  or  con- 
sidered upon  such  an  appeal. 

2.  The  court  found  that  "the  defendant  was  never  habitu- 
ally intemperate,  nor  was  he  ever  intemperate  from  the  use  of 
intoxicating  drinks  to  such  a  degree  that  by  reason  thereof 
a  course  of  great  mental  anguish  had  been  inflicted  upon  said 
plaintiff.''  The  court  further  found  ^'that  the  defendant  has 
not  t):eated  the  plaintiff  with  extreme  cruelty,  and  has  not  in- 
flicted upon  her  great  mental  suffering  or  anguish,"  and  also, 
"that  the  defendants  never  inflicted  upon  the  plaintiff  griev- 
ous bodily  injury  nor  grievous  mental  suffering." 

The  foregoing  findings  disposed  of  the  ultimate  facts  in 
issue,  and  were  decisive  of  the  case,  and  it  was  unnecessary  to 
make  special  findings  on  facts  that  were  merely  probative  as 
to  the  ultimate  facts  already  found.  The  complaint  does  not 
purport,  on  its  face,  to  contain  a  cause  of  action  on  the  ground 
of  desertion,  but  the  allegation  therein  contained  as  to  de- 
fendant abandoning  and  deserting  plaintiff  was  merely  in- 
tended to  help  out  the  other  allegations  of  the  complaint  as 
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to  cruelty,  and  its  effect  in  that  direction  is  negatived  by  the 
findings  quoted  against  the  claim  of  cruelty.  If,  however, 
we  were  to  treat  the  allegations  of  the  complaint  as  showing 
that  kind  of  desertion,  on  the  part  of  defendant,  defined  in 
section  98  of  the  Civil  Code,  which  is  occasioned  by  the  cru- 
eHy  of  one  of  the  spouses  driving  the  other  away  from  their 
home,  still,  the  findings,  negativing  the  charges  of  cruelty  as 
they  do,  must  also  be  treated  as  negativing  the  alleged  deser- 
tion. We  therefore  think  that  the  claim  of  appellant  that 
the  findings  do  not  dispose  of  the  material  issues  ia  not  well 
taken. 

3.  Aa  to  the  final  claim  of  appellant  that  the  findings  are 
contrary  to  and  not  justified  by  tlie  evidence,  we  have  only  to 
say  that  the  testimony  of  defendant^  if  believed,  was  sufficient 
to  warrant  the  conclusions  reached  by  the  court.  The  court 
evidently  beUeved  it,  and  it  is  not  for  this  court  to  say  that 
it  was  not  true. 

The  order  should  be  affirmed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed.  Harrison,  J,,  Garoutte,  J.,  Van  Dyke,  J. 


(S.  F.  No.  2251.    Department  Two.— September  27,  1901.] 
J.  S.  REID,  Respondent,  v.  C.  C.  CLAY,  Appellant 

Action  upon  Street-as8es8ment->-Evidence — Prima  Facie  Case— 
Untenable  Objections. — In  an  action  to  enforce  a  atreet-aftsess- 
ment,  the  warrant,  aMessinent,  certificate,  and  diagram,  with  the 
affidavit  of  demand  and  non-payment,  are  admissible  as  prima  facie 
evidence  of  the  regularity  and  correctness  of  the  assessment  and  ot 
the  prior  proceedings  and  acta  of  the  superintendent  of  streets  and 
city  council,  and  of  the  right  to  recover  in  the  action.  Objections 
to  the  admissibility  of  such*  evidence  for  other  purposes,  and  that 
the  facts  essential  to  the  Talidity^  of  the  assessment  do  not  aj^pear, 
are  untenable,  and  must  be  diifk«garded. 

Id. — Record  of  Papers — ^Presumftion. — ^Tbe  statute  does  not  ex- 
pressly require  that  the  assessment  and  accompanying  papers  shall 
be  recorded,  in  order  to  be  effective  as  prima  facie  evidence;  and  it 
seems  that  such  proviso  or  condition  cannot  be  deemed  imposed 
upon  the  provisions  of  the  act.    It  must  .be  presumed  from  such 
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prima  facie  evidence  that  the  contract  and  all  papers  required  by 
law  to  be  recorded  were  recorded. 

Id. — Tndobbements  upon  Packages — Pbesumption. — It  must  be  pre- 
sumed that  indorsements  made  at  different  times  upon  a  package 
of  papers  produced  from  the  engineer's  office,  comprising  the  dia- 
gram, warrant,  return,  and  certificate  of  the  engineer,  referred  to 
by  the  indorsements  made  thereon,  respectively,  were  in  the  package 
when  the  indorsements  were  made.  It  must  be  inferred  that  the 
papers  required  by  law  to  be  attached  together  were  so  attached, 
and  it  cannot  be  presumed,  contrary  to  the  indorsement,  that  the 
certificate  of  the  engineer  was  not  in  the  package,  or  was  WTong- 
fuUy  made  elsewhere  than  in  the  engineer's  office. 

Id. — Assignment  of  Claim  by  Genebal  ]SIanageb  op  Cobpobation — 
Pboof  of  Authobity. — ^An  assignment  of  the  street-assessment 
claim  was  sufficiently  proved,  where  it  was  sliown  that  it  was  made 
by  the  general  manager  of  the  corporation  which  did  the  work,  and 
that  he  was  in  the  habit  of  executing  assignments  and  contracts  on 
behalf  of  the  corporation  with  the  knowledge,  assent,  and  acqui- 
escence of  its  board  of  directors. 

Id. — Contbact  of  Cobpobation — Execution  by  Secbetaby — Seal — 
Pbesumption — Ratification — ^Absence  of  Resolution. — ^The  con- 
tract for  the  street- work,  by  a  corporation,  executed  by  its  secretary, 
with  the  corporate  seal  attached,  must  be  presumed,  in  view  of  the 
corporate  seal,  and  of  the  prima  facie  case  made  by  the  plaintiff,  to 
have  been  executed  by  the  authority  of  the  corporation;  and  where 
it  appears  that  it  was  the  custom  of  the  corporation  for  its  secre- 
tary, when  present,  to  execute  its  numerous  contracts,  and  that  the 
contract  was  ratified  by  appeal  of  the  corporation  from  the  original 
assessment^  proof  of  the  absence  of  a  resolution  authorizing  the 
contract  cannot  defeat  it. 

Id. — Descbiption  of  Wobk — Exception  of  Wobk  Albeady  Done — 
Declabation  of  Poweb. — The  description  of  tlie  work,  in  the  assess- 
ment contract  and  notice  for  bids,  as  being  for  laying  granite  curbs 
on  a  certain  street,  between  two  other  streets,  "where  not  already 
laid,"  and  paving  the  roadway  thereupon  with  bituminous  rock, 
"where  not  already  so  paved,"  does  not  disclo.se  any  delegation  of 
power  to  the  street  superintendent  or  contractor  to  determine  the 
character  and  amount  of  the  work  to  be  done. 

Id. — Compliance  with  Specifications — ^Matebials — Satisfaction  op 
Supebintendent  of  Stbkets, — A  provision  in  the  contract  that  the 
contractor  will  do  the  described  work  "in  a  good  and  workmanlike 
manner,  under  the  direction  and  to  the  satisfaction  of  the  super- 
intendent of  streets,"  and  Vin  compliance  with  the  specifications 
hereunto  attached,  and  made  part  of  this  contract,"  is,  in  effect,  the 
provision  required  by  section  4  of  the  act  of  1889  (Stats.  1889,  p. 
171),  that  "the  materials  used  shall  comply  with  the  specifications, 
and  be  to  the  satisfaction  of  the  superintendent  of  streets." 

Id. — New  Assessment— Obdkb— New  Diagbam  and  Wabrant  Im- 
plied.— Where  it  appears  that  the  original  assessment;,  diiq^'^i^^ 
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and  warrant  had  been  set  aside  upon  appeal  of  the  contractor,  and 
"a  new  assessment,  correcting  a  clerical  error  in  making  the  former 
assessment/'  had  been  ordered,  it  is  necessarily  implied  in  the 
order  that  there  must  be  a  new  and  corrected  diagram  and  warrant, 
if  rendered  necessary  by  the  alteration  in  the  assessment.  It  can- 
not be  objected  that  the  new  assessment  does  not  conform  to  the 
decision  of  the  board,  if  such  non-conformity  does  not  affirmatively 
appear. 

Id. — Cebttficate  of  Engineer. — ^A  certificate  of  the  engineer  is  not 
required,  or  required  to  be  recorded,  except  in  the  case  provided  for 
in  subdivision  10  of  section  6  of  the  act  of  1889  (Stats.  1889,  p.  171). 
Though  he  is  empowered  by  section  34  of  the  act  to  make  a  certifi- 
cate of  the  work  done,  such  certificate,  when  made,  is  simply  to 
assist  the  superintendent  of  streets  in  determining  whether  the 
contract  has  been  satisfactorily  performed,  and  its  contents,  if  sat- 
isfactory to  the  superintendent^  are  immaterial  to  the  validity  of 
the  lien. 

Id. — Stbeet-impboveicent  Act  —  Conbtitutional  Law  —  Case  Af- 
FiBMED. — The  Street-improvement  Act  of  1889  (Stats.  1889,  p.  171) 
is  constitutional  and  valid.  OoKen  v.  City  of  Alameda,  l24  Cal.  600, 
affirmed. 

Id. — ^Demand  and  Retxjbn — Specifioation  of  Payment — Presumption 
OF  Authority. — ^The  denuind  and  return  are  not  required  by  the 
statute  to  specify  the  person  to  whom  the  money  is  to  be  paid,  that 
being  obviously  understood;  and  the  authority  of  the  party  making 
it  is  to  be  presumed,  in  the  absence  of  evidence  to  the  contrary. 

Id. — ^Demand  by  Asbioneb  ab  Aobnt. — ^The  fact  that  the  demand  made 
by  the  assignee  of  the  claim  of  lien  was  made  as  agent  of  the  original 
contractor  is  immaterial. 

Id. — ^Allowance  of  Attorney's  Fees — ^Lien. — ^The  plaintiff  is  entitled 
to  have  the  attorney's  fees  allowed  by  the  court  in  the  action  to 
enforce  the  assessment  made  a  lien  upon  the  land  assessed. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  George  H. 
Bahrsy  Judge. 

The  facte  are  stated  in  the  opinion. 

F.  A.  Beriin,  for  Appellant. 

J.  S.  Reid,  and  Bishop  &  Wheeler,  for  Respondent 

SMITH,  C. — The  plaintiff  recovered  judgment  against  the 

defendant,  in  the  court  below,  for  the  sum  of  $115.07, — the 

amount  of  a  street-assessment  on  land  of  defendant  in  San 

Francisco, — with  interest  and  costs,  and  the  sum  of  $15  at- 
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tomey's  fees,  all  of  which  is  adjudged  to  be  «a  lien  on  the  de- 
fendant's land.  The  appeal  is  from  an  order  denying  the 
defendant  a  new  trial.  The  facts  of  the  case  will  be  most 
conveniently  stated  in  connection  with  the  several  points  as 
they  are  discussed. 

The  Plaintiff's  Case. — ^On  the  trial,  the  "Certificate  of 
the  City  Engineer,"  "Assessment,  Diagram,  and  Warrant," 
and  "Return,"  with  indorsements  as  given  below,  were  of- 
fered in  evidence,  and  admitted  over  the  objections  of  the  de- 
fendant,— the  indorsements  being  as  follows:  "2318.  As- 
sessment for  paving,  etc.,  Steiner  Street,  bet.  Washington  and 
Jackson  streets,  City  Street  Improvement  Co.,  Contractor. 
Recorded  this  20th  day  of  April,  1896,  in  vol.  119,  page  88. 
Thomas  Ashworth,  Superintendent  of  Public  Streets,  High- 
ways, and  Squares.  Per  John  S.  Bryan,  Deputy."  "Re- 
turned this  16th  day  of  May,  1896,  and  Return  recorded  in 
vol.  — ,  page  — .  Thomas  Ashworth,  Supt.  Public  Streets, 
Highways,  and  Squares.    Per  John  S.  Bryan,  Deputy." 

The  objections  made  to  the  introduction  of  this  evidence 
were  numerous,  but  (with  exceptions  to  be  noted)  they  re- 
late to  the  effect,  rather  than  to  the  admissibility,  of  the  evi- 
dence, and  must  therefore  be  regarded  as  untenable.  Under 
section  12  of  the  act  (Stats.  1889,  p.  168)  the  "warrant,  as- 
sessment certificate,  and  diagram,  with  the  affidavit  of  de- 
mand and  non-payment"  were  admissible  as  ^^prima  facie 
evidence  of  the  regularity  and  correctness  of  the  assessment 
and  of  the  prior  proceedings  and  acts  of  the  superintendent 
of  streets  and  city  council  upon  which  said  warrant,  assess- 
ment, and  diagram  are  based."  (Jennings  v.  Le  Roy,  63  Cal. 
397;  Jennings  Vi  Le  Breton,  80  Cal.  8;  Ede  v.  Knight j  93 
Cal.  159;  Ferine  v.  Erzgraber,  102  Cal.  234;  Witter  v.  Bach- 
man,  117  Cal.  323.)  Whether  admissible  for  other  purposes 
need  not  for  the  present  be  determined;  though  in  fact  the 
statute  provides  that  they  shall  be  prima  facie  "evidence  of 
the  right  of  the  plaintiff  to  recover  in  the  action." 

The  statute  does  not  expressly  provide  that,  to  have  the 
effect  given  them  as  evidence,  the  assessment  and  other  papers 
referred  to  shall  be  recorded ;  nor  has  it  been  held  in  any  of 
the  cases  to  be  necessary.  We  see  no  reason,  therefore,  for 
imposing  such  a  condition  or  proviso  upon  the  provisions  of 
the  act;  but  as  we  are  satisfied  that  in  this  case  the  proof  of 
record  is  sufficient,  it  will  not  be  necessary  to  pass  definitely 
on  this  point. 
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The  indorsements  on  the  papers  (and  there  are  obviously 
two,  made  at  different  times)  must  be  regarded — ^so  far  as 
their  terms  indicate — bs  referring  to  all  the  papers  in  the 
package  at  the  time,  respectively,  they  were  made;  and  as  the 
package  appears  to  have  been  produced  from  the  engineer's 
office  in  the  form  in  which  it  was  offered,  it  must  be  pre- 
sumed that  the  papers  referred  to  by  the  indorsements,  re- 
spectively, were  in  the  package  when  indorsed.  Indeed,  as 
to  all  of  them  except  the  "Certificate  of  the  Engineer,"  this  is 
conclusively  to  be  inferred  from  the  fact  that  by  the  pro- 
visions of  the  law  the  diagram  and  warrant  must  be  at- 
tached to  the  assessment,  and  the  return  indorsed  on  the 
w^arrant  (Stats.  1889,  sees.  8,  9,  10) ;  and  though  there  is 
no  express  provision  requiring  the  certificate  of  the  en- 
gineer to  be  attached,  yet  this  seems  to  have  been  con- 
templated, and  is  probably  customary.  But  how^ever  this 
may  be,  if  the  certificate  had  not  been  in  the  package  when 
indorsed,  to  add  it  afterwards  would  have  altered  the  effect 
of  the  indorsement,  and  if  done  with  criminal  intent,  would, 
in  effect,  have  amounted  to  forgery;  and  it  cannot  be  pre- 
sumed that  this  should  have  occurred  in  the  office  of  th« 
superintendent.     (Code  Civ.  Proc,  sec.  1963,  subds.  1, 15.) 

The  remaining  objections  to  the  admissibility  of  this  evi- 
dence relate  to  the  validity  of  the  assessment,  and  of  the  re- 
sulting lien,  and  will  be  more  conveniently  considered  in  the 
general  discussion  of  those  matters ;  to  which  we  will  presently 
proceed. 

In  addition  to  the  evidence  we  have  been  considering,  the 
plaintiff  offered  a  written  assignment  to  the  plaintiff  of  the 
claim  of  the  City  Street  Improvement  Company,  signed 
"City  St.  Improvement  Co.,  J.  W.  McDonald";  and  this  was 
admitted  over  the  objection  of  the  defendant.  In  this  we 
think  thef«  was  no  error,  or  at  least  no  error  that  could 
have  injured  the  defendant.  It  was  admitted  that  McDonald 
was,  at  the  time  of  making  the  assignment,  the  manager 
of  the  corporation;  and  it  was  subsequently  proved,  in  re- 
buttal to  evidence  introduced  by  the  defendant,  that  he 
was  the  president  and  general  manager,  and  was  in  the 
habit  of  executing  assignments  and  contracts  on  its  behalf, 
with  the  knowledge,  assent,  and  acquiescence  of  its  board 
of  directors.  The  authority  of  McDonald  to  make  the  assign- 
ment was,  we  think,  sufficiently  proved.  (Bergtholdt  v. 
Porter  Brothers  Co.,  114  Cal.  681;  1  Morawetz  on  Corpora- 
tions, sees.  504,  509 ;  4  Thompson  on  Corporations,  sees.  4849, 
4850;  Mechem  on  Agency,  sees.  95,  97.) 
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Various  ol)jections  to  the  assessment  are  made  by  the  de- 
fendant, on  the  ground  that  facts  essential  to  its  validity  do 
not  appear;  but  these  must  be  disregarded.  The  plaintiff's 
prima  facie  case  was  established  by  the  evidence  introduced, 
and  it  could  not  be  overcome  otherwise  than  by  proof  of  the 
non-existence  of  such  facts.  (Perine  v,  Erzgraber,  102  Cal. 
236,  238;  Gray  v.  Lucas,  115  Cal.  436;  Hellman  v.  Shoulters, 
114  Cal.  158.)  It  remains,  therefore,  to  consider  only  those 
objections  that  are  supported  by  aflSrmative  proof  of  the  facts 
on  which  they  are  rested.  These  relate, — 1.  To  the  reso- 
lution of  intention  and  resolution  ordering  the  work ;  2.  1*0 
the  contract;  3.  To  the  assessment;  4.  To  the  lien;  and  5. 
To  the  demand  of  payment;  and  will  be  considered  in  the 
order  stated. 

1.  Neither  the  resolution  of  intention  nor  the  resolution 
ordering  the  work  is  in  the  record ;  but  defendants  introduced 
extracts  from  the  minutes  referring  thereto,  substantially  sim- 
ilar in  form  to  the  entry  in  Edwards  v.  Berlin,  123  Cal.  546 ; 
which  was  held  to  be  sufficient.  In  the  assessment,  however, 
the  improvement  is  described  as  being  "for  laying  granite 
curbs  on  Steiner,  between  Washington  and  Jackson  streets, 
where  not  already  laid,  and  that  the  roadway  of  said  Steiner 
Street  be  paved  with  bituminous  rock,  where  not  already  so 
paved  (except  that  portion  required  by  law  to  be  kept  in 
order  by  the  railroad  company  having  tracks  thereon),  as  per 
contract  made  with  the  City  Street  Improvement  Company 
on  the  8th  of  January,  1896."  So  in  the  contract,  and  in  the 
notice  for  bids,  introduced  in  evidence  by  the  defendant,  the 
work  to  be  done  is  similarly  described.  It  may  be  presumed, 
therefore,  that  the  description  of  the  work  in  both  resolu-. 
tions  was  in  effect  the  same ;  and  it  is  claimed  that  this  was  a 
delegation  of  power  to  the  street  superintendent  or  contractor 
to  determine  the  character  and  amount  of  the  work  to  be 
done.  Numerous  authorities  are  cited  by  the  defendant,  but 
none  of  them  sustain  his  position, — all  referring  to  cases 
where  there  was  in  fact  a  power  delegated, — as,  e.  g.,  where 
the  order  directed  the  work  ^'where  necessary''  {Richardson  v, 
Heydenfeldt,  46  Cal.  68) ;  or  the  improvement  of  portions  of 
a  street  "not  now  in  good  and  sound  condition"  {Bryan  v, 
Chicago,  60  111.  507) ;  or  "such  portions  of  the  sidewalk 
as  the  city  engineer  shall  direct"  {Thompson  v.  Schermer- 
horn,  6  N.  Y.  92*),  etc.    But  here  nothing  is  left  to  the 

1  55  Am.  Bee.  385. 
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discretion  of  the  superintendent.  The  parts  of  the  street  to 
be  excepted  are  definitely  described  by  reference  to  unmis- 
takable marks  on  the  ground.  Accordingly,  precisely  sim- 
ilar assessments  have  been  repeatedly  sustained  by  this 
court.  {McDonald  v.  Conniff,  99  Cal.  388,  389;  Ferine  v. 
Erzgraher,  102  Cal.  236,  237 ;  Williams  v.  Bergin,  116  Cal. 
59).  Bolton  V.  Oilleran,  105  Cal.  244/  cited  by  appellant, 
was  an  entirely  different  case. 

2.  The  contract  which  was  put  in  evidence  by  the  defend- 
ant wa«»  witnessed  by  the  seal  of  the  corporation  and  the  sig- 
nature, *'City  Street  Improvement  Co.  By  W.  E.  Dennison, 
Secty.";  and  it  was  objected  that  Dennison  had  no  authority 
to  execute  it.  But  the  plaintiff  having  made  its  prima  jade 
case,  the  contrary  is  to  be  presumed,  unless  the  evidence  shows 
affirmatively  that  he  did  not  have  such  authority ;  and  we  do 
not  think  that  this  is  the  case.  It  appears,  indeed,  from  the 
testimony  of  Dennison  that  there  was  no  resolution  especially 
authorizing  the  execution  of  this  contract,  or  authorizing  the 
secretary,  manager,  or  president,  or  other  officer,  to  execute 
contracts  of  this  kind,  and  no  such  authority  is  conferred  by 
the  by-laws,  otherwise  than  it  is  made  the  duty  of  the  secre- 
tary to  "fix  [the]  corporate  seal  to  all  papers  requiring  a 
seal."  But  in  the  regular  course  of  business — which  involved 
the  execution  of  hundreds  of  such  contracts,  and  was 
known  to  the  general  manager  and  the  directors — it  was 
customary  for  the  secretary  to  execute  all  contracts,  except 
when  absent,  in  which  case  they  were  executed  by  the  general 
manager.  From  this,  and  from  the  seal  attached  to  the  con- 
tract, the  authority  to  execute  the  contract  is  to  be  presumed. 
(Authorities  cited  supra;  Underhill  v.  Santa  Barbara  etc.  Co., 
93  Cal.  314;  Burnett  v.  Lyford,  93  Cal.  117.)  It  also  ap- 
peal's that  the  contract  was  ratified  by  the  corporation  prior 
to  the  assessment,  by  its  appeal  from  the  original  assessment. 
{Oakland  Paving  Co.  v.  Ricr,  52  Cal.  276,  277.) 

Another  objection  to  the  contract  is,  that  it  does  not  con- 
t^n  the  provision  required  by  section  4  of  the  act,  that  the 
"materials  used  shall  comply  with  the  specifications,  and  be 
to  the  satisfaction  of  [the]  superintendent  of  streets."  But 
the  contract  provides  that  the  contractor  will  do  the  work  "in 
a  good  and  workmanlike  manner,  under  the  direction  and 
to  the  satisfaction  of  the  superintendent  of  streets"  (describ- 

1 45  Am.  St.  Rep.  33. 
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lug  it),  '4n  compliance  with  the  specifications  hereunto  at- 
tached, and  made  part  of  this  contract" ;  which  is,  in  effect, 
the  provision  required.  The  specifications  are  also  objected 
to,  but  we  think  them  sufficient. 

3.  It  appears  from  a  printed  slip  attached  to  the  assess- 
ment and  from  an  entry  in  the  minutes  of  the  board,  that  a 
previous  '^assessment,  warrant,  and  diagram"  had,  on  the 
appeal  of  the  contractor,  been  set  aside  and  "a  new  assess- 
ment correcting  a  clerical  error  in  making  [the]  former 
assessment"  ordered;  and  it  is  objected  that  the  order  does 
not  expressly  direct  a  new  "diagram  or  warrant."  But  this  is 
necessarily  implied  in  the  order  to  correct  the  assessment, 
which,  as  required  by  the  law,  must  be  followed  by  a  cor- 
rection of  the  diagram  and  warrant,  if  rendered  necessary 
by  the  alteration  in  the  assessment.  The  objection  that  it 
does  not  appear  that  the  new  assessment  does  not  conform 
to  the  decision  of  the  board  is  sufficiently  answered  by  the 
fact  that  the  contrary  does  not  appear. 

4.  It  is  objected  to  the  validity  of  the  lien  that  it  does  not 
appear  that  the  contract  was  recorded  in  the  office  of  the  su- 
perintendent of  streets,  and  also  that  the  engineer's  certificate 
was  insufficient,  With  regard  to  the  former  point,  we  think 
the  rule  as  established  by  the  provision  of  section  12  of  the 
act,  and  the  authorities  already  cited,  is,  that  the  plaintiff's 
prima  facie  case  is  made  by  the  introduction  of  the  evidence 
specified,  and  consequently  that  it  must  be  presumed  that 
the  duty  of  recording  the  contract  imposed  by  the  law  on  the 
superintendent  was  performed.  The  case  of  Witter  v.  Bach- 
man,  117  Cal.  318,  is  not  in  conflict  with  this  conclusion. 
In  that  case  it  was  held  that  the  return  of  the  warrant  had 
not  been  recorded.  But  there  it  affirmatively  appeared  that 
the  return  entered  on  the  margin  of  the  assessment  was  not 
signed  by  the  superintendent,  and  the  wurt  said,  distinguish- 
ing the  case  from  the  previous  cases :  "There  was  nothing  in 
those  cases  to  show  any  defect  in  this  prima  facie  evidence. 
But  here  the  return  of  the  warrant  is  self-impeached  by 
showing  on  its  face  the  fatal  defect."  With  regard  to  the 
contract  (of  the  recording  of  which  there  was  no  evidence), 
no  decision  was  made,  the  court  saying,  that  (under  the  cir- 
cumstances of  the  case)  it  would  hesitate  to  hold  the  lack  of 
evidence  of  record  fatal. 
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Nor  is  there  anything  in  the  objection  to  the  sufficiency 
of  the  engineer's  certificate.  A  certificate  of  the  engineer  is 
not  required,  except  in  the  case  provided  for  in  subdivision 
10  of  section  5  of  the  act.  He  is  indeed  empowered  by  sec- 
tion 34  (Stats.  1889,  p.  171)— when  required— to  make  a 
certificate  of  the  work  done,  and  where  the  certificate  is  made, 
it  must,  under  the  provisions  of  section  9,  be  recorded.  But 
this  provision  must  be  construed  as  requiring  its  record  only 
in  cases  where  the  certificate  is  in  fact  made,  or  is  required 
to  be  made  by  section  5  of  subdivision  10.  Where  the  cer- 
tificate is  made,— otherwise  than  in  the  case  provided  for  in 
the  subdivision  cited, — it  is  simply  for  the  purpose  of  assist- 
ing the  superintendent  of  streets,  upon  whom,  by  section  8, 
is  devolved  the  function  of  determining  whether  the  contract 
has  been  satisfactorily  performed.  It  follows  that  the  cer- 
tificate, if  satisfactory  to  the  superintendent,  cannot  be  defec- 
tive, or  in  other  words,  that  its  contents  are  immaterial  to 
the  validity  of  the  lien.  {Oray  v.  Lucas,  115  Cal.  434  et  seq. ; 
Jenninffs  v.  Le  Breton,  80  Cal.  13,  14;  Tinlayson  on  Street 
Law,  103.) 

It  is  also  objected  to  the  validity  of  the  lien  that  the  Street- 
improvement  Act  is  unconstitutional.  But  this  point  must 
be  regarded  as  settled  to  the  contrary  by  the  decision  in 
Cohen  v.  City  of  Alameda,  124  Cal.  506. 

5.  The  objections  to  the  demand  as  returned  are,  that 
the  party  making  the  return  was  not  authorized  to  make  the 
demand,  and  that  it  does  not  appear  that  in  making  it  the 
person  to  whom  the  money  was  to  be  paid  was  specified. 
With  regard  to  the  latter  objection,  it  is  perhaps  worthy  of 
notice  that  the  same  defect  occurs  in  the  provision  of  the 
statute  (sec.  10),  which  is,  that  the  "contractor  or  his  as- 
signs, or  some  person  in  his  or  their  behalf,  shall  publicly 
demand  payment  on  the  premises  assessed."  The  reason  of 
the  defect  is,  that  it  is  never  necessary  to  express  what  is 
obviously  understood,  and  the  same  reason  will  apply  to 
the  return.  With  regard  to  the  other  objection,  it  is  suf- 
ficient to  say  that  under  the  rule  laid  down  in  section  12,  the 
authority  of  the  party,  in  the  absence  of  evidence  to  the 
contrary,  is  to  be  presumed.  The  fact  that  the  demand  was 
niflfde  as  by  the  agent  of  the  original  contractor  is  immaterial. 
(Taylor  v.  Palmer,  31  Cal.  248,  249;  Finlayson  on  Street 
Law,  106.) 

Finally,  the  objection  is  made  that  the  court  erred  in 
making  the  attorney's  fee  allowed  a  lien  upon  the  land.    But 
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this,  we  think,  was  plainly  contemplated  by  the  statute.  The 
provision  is,  that  the  plaintiff  may  recover  this  in  addition  to 
costs,  and  have  judgment  therefor;  and  this  must  be  con- 
strued as  entitling  him  to  the  recovery  of  it  as  part  of  the 
recovery  and  judgment  provided  for,  which  is  exclusively  for 
a  lien.  Otherwise  it  could  not  be  recovered.  {Taylor  v. 
Palmer,  81  Cal.  249  et  seq. ;  Manning  v.  Den,  90  Cal.  610.) 
I  advise  that  the  order  appealed  from  be  affirmed. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Henshfi^w,  J.,  McFarland,  J.,  Temple,  J. 


[Sac  17o.  802.    Department  Two.^September  27»  1001.] 

A.  W.  SIMPSON  et  al.,  Respondents,  v.  F.  C.  GAMACHE, 
Appellant;  and  SOUTH  SCHOOL  DISTRICT,  etc.,  et 
al.,  Respondents. 

Building  Contbact  fob  Schoolhoubk— Aobbeicei«t  iob  Patheih*  of 
Material-men — ^Lien  upon  Monet  Duifr— Appeal  of  Ck>NTBACTOB. 
— ^A  building  oontractor,  who  agreed  that  money  due  for  building  a 
Bchoolhouse  should  be  applied  bj  the  school  district  first  to  pay  all 
claims  for  materials  furnished,  and  that  he  should  receive  the  resi- 
due only,  cannot  complain  of  a  judgment  properly  rendered  against 
himself  in  favor  of  material-men,  merely  because  the  amount  is 
made  by  the  judgment  a  lien  and  charge  upon  the  unpaid  moneys 
in  the  hands  of  the  school  district  and  its  trustees,  from  which  no 
appeal  is  taken  by  them.  The  contractor  cannot  avail  himself  of 
technical  error  against  defendants  not  appealing. 

Id. — Ordeb  of  Contractor— Effect  of  Payment  by  School  Trustees. 
— ^The  contractor,  having  expressly  ordered  the  trustees  of  the 
school  district  to  pay  the  claims  of  material-men,  will  be  discharged 
from  further  liability  to  the  plaintiffs,  who  are  material-men,  if  such 
trustees  should  voluntarily  pay  the  judgment  properly  rendered 
against  him  in  favor  of  the  plaintiffsi  aad  cannot  oomplain  of  sueh 
payment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Joseph  H.  Budd,  Judge. 
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The  facts  are  stated  in  the  opinion. 

A.  H.  Carpenter,  for  Appellant. 

Nicol,  Orr  &  Nutter,  for  Plaintiffs,  Respondents. 

0.  B.  Parkison,  for  South  School  District  and  Trustees, 
Respondents. 

CHIPMAN,  C. — Action  to  recover  the  value  of  certain 
building  materials  furnished  by  plaintiflFs  to  defendant 
Gamache,  the  contractor,  and  used  by  hira  in  the  construc- 
tion of  a  school-house  for  South  School  District,  San  Joaquin 
County.  The  district  and  its  trustees  were  made  parties 
defendant;  also,  Masters  and  Thompson,  who  were  sureties 
on  the  contractor's  bond.  The  court  gave  judgment  for 
plaintiffs,  against  Gamache,  the  school  district,  and  its  trus- 
tees, naming  them,  for  the  sum  of  $419.88  and  costs  to  suit; 
also,  that  '^plaintiffs  have  a  lien  upon  and  charge  against 
the  sum  of  $1,219.11,  the  sum  unpaid  upon  the  contract  of 
Gamache,  in  the  hands  of  South  School  District,  San  Joaquin 
County,  and  the  trustees  thereof" ;  and  that  said  trustees  "pay 
to  plaintiffs,  out  of  said  sum  of  $1,219.11,  the  sum  of  $419.88 
and  said  costs."  It  was  adjudged  that  plaintiffs  take  noth- 
ing as  to  defendants  Masters  and  Thompson.  Defendant 
Gamache  appeals  from  the  judgment;  no  other  defendants 
appeal.  The  court  found  the  following  among  other  facts: 
That  on  August  26,  1897,  Gamache  and  the  school  district 
entered  into  a  written  agreement  for  the  construction,  by 
Gamache,  of  a  schoolhouse,  at  the  cost  to  the  district  of 
$3,289,  payable  in  installments  as  the  work  progressed.  It 
was  agreed  that  as  installments  were  due  they  should  be 
delivered  to  the  clerk  of  the  board,  and  he  "should  pay  out 
of  said  installments  all  amounts  due  for  materials  furnished 
by  any  person  to  said  Gamache,  and  that  he,  the  said  Ga- 
mache, should  receive  only  such  sum  as  should  remain  due 
aft^r  the  payment  of  materials  furnished  by  any  person  to 
him,  the  said  Gamache."  There  is  a  finding  as  to  the  bond, 
but  no  question  arises  out  of  this  feature  of  the  case.  Ga- 
mache "performed  work,  and  furnished  materials  to  be  used, 
and  which  were  used,  in  the  construction  of  said  building,  as 
required  by  his  said  contract."  Plaintiffs  furnished  ma^ 
terials  to  Gamache,  at  his  request,  which  were  used  in  the 
construction  of  the  building,  from  time  to  time,  between 
December  11,    1897,   and   January  20,   1898,    for  whicfc 
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Gamaehe  agreed  to  pay  $419.88,  which  was  the  reasonable 
value  thereof.  The  building  was  fully  completed  February 
28,  1898,  and  on  March  24,  1898,  within  thirty  days  from 
the  completion  of  the  building,  plaintiffs  filed  a  verified 
statement  of  their  claim  with  the  trustees,  together  with  a 
statement  that  the  same  had  not  been  paid,  and  within  ninety 
days  thereafter  they  commenced  this  action.  On  January 
20,  1898,  Gamaehe  gave  plaintiffs  an  order  upon  defendant 
Grider,  clerk  of  the  board  of  trustees,  for  $419.88,  the 
amount  due  plaintiffs  from  Gamaehe,  which  was  duly  pre- 
sented to  Grider  on  the  same  day,  and  payment  was  de- 
manded and  refused.  On  January  29, 1898,  while  Gamaehe 
was  performing  the  work  required  of  him  under  his  con- 
tract, the  trustees  of  the  district,  agiiinst  his  will,  entered  mto 
possession  of  the  building,  and  took  from  him  the  possession 
thereof,  and  thereafter  excluded  and  prevented  him  from 
the  execution  and  performance  of  his  said  contract.  The 
district  paid  Gamaehe  $1,644.50,  the  amount  of  the  first 
two  installments  provided  for  by  the  contract.  Thereafter 
the  district  paid  $236.50  to  the  Stockton  Lumber  Company, 
on  the  order  of  Gamaehe;  also,  $78.27  for  hardware  pro- 
vided for  by  the  contract,  and  also  $10  to  the  Stockton  Iron 
Works  for  hardware  required  by  the  contract,  but  no  other 
or  further  paynientt?  were  made,  and  there  is  unpaid  of  the 
contract  price  $1,219.11.  There  was  no  failure  on  Gamache's 
part  to  perform  his  contract,  nor  was  the  district  compelled, 
by  reason  of  any  faihire  of  Gamaehe,  to  furnish  or  supply 
labor  or  materials,  or  do  any  of  the  carpenter  or  other  work, 
and  the  district  suffered  no  damage  by  Gamache's  failure  to 
perform  his  part  of  the  contract.  Such  work  bs  the  trustees 
did  after  taking  possession  was  done  with  the  materials  sup- 
plied by  Gamaehe,  or  by  others  at  his  instance  and  request, 
and  such  materials  were  actually  used  by  the  trustees  in  com- 
pleting the  building.. 

Appellant  claims, — 1.  That  there  was  no  privity  of  con- 
tract between  plaintiffs  and  the  district  or  its  trustees,  and 
the  money  for  the  erection  of  the  building  was  due  the 
contractor,  and  not  plaintiffs,  and  the  judgment  ordering 
the  money  to  be  paid  plaintiffs  was,  in  effect,  a  garnishment 
of  the  district',  of  the  public  moneys  in  its  hands,  which  were 
iij  be  paid  the  contractor  (citing  Shelly  v.  Westminster 
School  District,  103  Cal.  652) ;  2.  As  the  materials  were  fur- 
nished by  plaintiffs  to  the  contractor,  and  not  to  the  district, 
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it  was  error  to  render  judgment  against  the  dLstrict  for  the 
contractor's  obligations  (citing  Covell  v.  Washburn,  91  Cal. 
560) ;  3.  The  money  that  was  due  the  contractor  was  public 
money,  and  plaintiffs  were  not  entitled  to  a  lien  upon  or 
charge  against  such  money  (citing  Mayrhofer  v.  Board  of 
Education,  89  Cal.  IIO.*) 

Counsel  for  appellant  states  in  his  brief:  ''The  contractor, 
Gamache,  was  satisfied  with  the  findings  and  judgment,  ex- 
cepting that  portion  thereof  awarding  judgment  against  the 
district  for  the  amount  due  plaintiffs  from  him  alone  for 
said  materials,  and  ordering  the  money  due  said  contractor 
for  his  labor  and  materials  to  be  paid  by  said  trustees  to 
plaintiffs,  and  giving  them  a  lien  upon  and  charge  against 
said  public  moneys  in  the  hands  of  the  county  treasurer, 
which  otherwise  would  have  been  paid  to  him,  and  from 
those  portions  of  said  judgment  the  contractor  appealed.'' 
And  appellant  asks  that  the  judgment  be  modified,  discharg- 
ing the  lien  on  the  money,  and  also  the  order  directing  pay- 
ment to  plaintiffs,  and  that  the  district  be  released  from  all 
liability  to  plaintiffs. 

Ganiache's  contract  was,  that  as  installments  became  due 
and  orders  were  drawn  the  money  should  be  delivered  to  the 
clerk  of  the  board  and  be  by  him  paid  out  "for  materials  fur- 
nished by  any  person  to  said  Gamache,"  and  he  "should  re- 
ceive only  such  sum  as  should  remain  due  after  the  payment 
of  the  materials  furnished  by  any  person  to  him."  The 
court  has,  in  its  judgment,  carried  out  the  agreement  of  the 
parties,  and  as  neither  the  district  nor  the  trustees  appeal,  we 
do  not  see  that  Gamache  can  complain  if  the  judgment  was 
unauthorized  as  to  the  non-appealing  defendants.  His  com- 
plaint that  the  money  which  should  first  come  to  him  is  tied 
up  in  the  hands  of  the  district,  and  he  is  thus  injured,  is  not 
^ell  founded,  since  his  contract  was  that  the  money  should 
go  first  to  pay  any  person  who  furnished  to  him  materials 
for  the  building,  and  that  he  was  to  "receive  only  such  sum 
as  should  remain  due  after  the  payment  of  the  materials 
furnished  by  any  person  to  him."  He  gave  his  order  on  the 
trustees  to  plaintiff,  for  the  payment  of  the  money,  which 
order  they  still  hold.  Their  failure  to  appeal  indicates  a 
willingness  now  to  pay  it,  on  the  judgment  of  the  court,  and 
we  cannot  see  that  appellant  would  be  injured  in  the  slight- 
est degree  by  the  execution  of  the  judgment.  He  does  not 
dispute  the  indebtedness,  nor  does  he  deny  that  the  amount 

t  23  Am.  St.  Rep.  451. 
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claimed  by  plaintiffs  is  due,  and  should  be  paid  out  of  the 
money  against  which  he  drew  his  order  in  favor  of  plaintiff. 
He  is  seeking  to  avail  himself  of  alleged  technical  error, 
which,  if  error,  can  only  affect  defendants  who  do  not  ap- 
peal. He  is  in  no  position  (o  raise  the  questions  presented  by 
him.  If  the  district  pays  the  judgment,  as  it  doubtless  will 
do,  he  will  be  discharged  from  further  liability  to  plaintiffs ; 
if  the  district  does  not  pay  the  judgment,  appellant  should 
do  so. 

We  can  discover  no  merit  in  the  appeal,  and  therefore  ad- 
vise that  the  judgment  be  affirmed. 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  2422.    Department  Two.— September  27,  1901.] 

SAN   FRANCISCO   PAVING  COMPANY,  Appellant,  v 
SADIE  F.  FAIRFIELD  et  al.,  Respondents. 

Mechanic's  Liens — Estate  op  Deceased  Person — ^Powee  of  Execu- 
tor— Invaud  Claim  of  Libn — Agreement  of  Heirs  and  Pur- 
chaser.— ^An  executor  has  no  power,  without  an  order  of  court,  to 
make  a  contract  which  would  give  a  right  to  file  liens  upon  the 
property  of  the  estate;  and  an  invalid  claim  of  lien,  based  on  a  con- 
tract made  with  the  executor  alone,  without  such  order,  cannot  be 
made  valid  by  consent  or  agreement  of  the  heirs  to  pay  for  the  work, 
or  by  an  agreement  that  a  purchaser  of  the  estate  should  assume 
the  debt  and  pay  for  the  work. 

Id. — Statutory  Lien — ^Assumption  of  Debt — ^Equitable  Lien — ^Per- 
sonal Liability. — ^A  mechanic's  lien  is  purely  statutory,  and  can 
only  be  acquired  by  compliance  with  the  statute.  The  assumption 
of  the  debt  for  the  work  does  not  create  an  equitable  lien,  in  the 
absence  of  an  agreement  therefor,  but  only  creates  a  personal  lia- 
bility, 

I©. — Causes  of  Action  not  Separately  Stated — Remedy  by  Motion. 
— ^The  objection  that  causes  of  action  are  not  separately  stated  is  to 
be  made  by  motion,  and  not  by  demurrer. 
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Id. — Improfeb  Sustaining  of  Demurrer — ^Rigiit  to  Personal  Judg- 
ment— Parties. — Where  the  comphiint  in  an  action  to  foreclose  a 
mechanic's  lien  shows  an  invalid  claim  of  lien,  but  also  shows  a 
right  to  a  personal  judgment  against  a  purchaser  of  the  property 
and  her  husband,  who,  in  consideration  of  the  purchase,  had  agreed 
and  promised  to  assume  and  pay  the  amount  of  the  claim,  and 
who  were  proper  and  necessary  parties  to  the  foreclosure  suit,  it  is 
error  to  sustain  a  demurrer  to  the  entire  complaint.  Although  the 
foreclosure  may  be  denied,  the  personal  action  may  proceed  against 
those  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  A.  Belch», 
Judge. 

The  facts  are  stated  in  the  opinion. 

Reed  &  Hankins,  and  H.  K.  Eells,  for  Appellant. 

McKinstry,  Bradley  &  McKinstry,  for  Respondents. 

CHIPMAN,  C. — Foreclosure  of  mechanic's  lien.  The 
notice  of  lien  referred  to  in  the  complaint  states :  "That  at 
the  time  the  contract  herein  referred  to  was  signed,  and  at 
the  time  the  work  herein  was  commenced,  the  estate  of  George 
F.  Sharp,  deceased,  and  the  heirs  of  the  estate  of  George  F. 
Sharp,  deceased,  were  the  owners  of  said  premises;  that  there- 
after, and  during  the  progress  of  the  work  herein  described, 
John  Hunt,  as  executor  of  the  estate  of  George  F.  Sharp,  de- 
ceased, conveyed  a  portion  of  the  said  premises  to  Sadie  F. 
Fairfield,  and  as  part  of  the  consideration  of  the  said  con- 
veyance Sadie  F.  Fairfield  and  Marshall  Fairfield  agreed  to 
pay  for  the  said  work,  then  in  progress,  and  concerning 
which  this  claim  of  lien  is  made" ;  that  by  said  conveyance 
the  Fairfields  became,  and  ever  since  have  been,  and  now  are, 
the  owners  of  a  certain  portion  (description  given)  of  the 
premises  alleged  in  the  notice  as  belonging  to  the  estate,  for 
the  improvement  of  which  the  contract  was  entered  into; 
"that  said  contractor  has,  at  the  request  of  John  Hunt,  as 
executor  of  the  estate  of  George  F.  Sharp,  deceased,  im- 
proved the  street  in  front  of  said  lot  of  land,"  etc.,  being  the 
premises  belonging  to  the  estate,  part  of  which  was  subse- 
quently conveyed,  as  aforesaid,  to  the  Fairfields.  It  is  al- 
leged that  the  contract  was  as  follows:  "Said  John  Hunt, 
as  executor  of  the  estate  of  George  F.  Sharp,  deceased,  en- 
tered into  a  written  contract  with  said  contractor,  whereby  it 
agreed  to  perform  fo^  said  John  Hunt,  as  executor  of  tho 

Digitized  by  V^jQOQ  IC 


222       San  Francisco  Pa\^ng  Co.  v.  Fairfield.  [134  Cal. 

estate,  the  work,"  etc.  (describing  it) ;  "and  the  said  John 
Hunt,  as  executor, and  on  behalf  of  said  heirs,  devi- 
sees, and  owners,  promises  to  pay  to  said  contractor"  (then 
follow  the  prices  for  the  various  kinds  of  work.)  It  is 
stated  that  the  work  was  done  and  the  materials  furnished 
between  March  9,  1899,  and  July  10,  1899.  In  the  state- 
ment of  the  demand  appear  the  names  of  the  Fairfields, 
names  of  certain  persons  as  heirs  of  George  Sharp,  John 
Hunt  as  executor,  "to  the  San  Francisco  Paving  Company, 
debtor,  $846.41." 

The  complaint  alleges  that  the  defendantB,  the  Fairfields, 
have  been,  since  June  27, 1899,  the  owners  of  the  part  of  the 
estate  premises  described  in  the  notice  of  lien.  The  alle- 
gation as  to  the  contract  of  John  Hunt,  as  executor,  is  broader 
than  in  the  notice :  It  is  alleged  on  information  and  belief 
that  "he  requested  the  plaintiff  to  do  the  work  and  furnish  the 
material  therefore,  ....  both  as  such  executor  and  pursuant  to 
an  express  direction  and  authorization  of  the  heirs  and  de- 
visees and  owners  of  said  lot  of  land,  and  on  their  behalf,  as 
their  agent,  entered  into  a  written  contract  with  Flinn  & 
Treacy,  a  copartnership,  for  the  performance  of  the  same." 
In  stating  the  terms  of  the  contract  it  is  further  alleged,  that 
said  Hunt,  both  as  executor  and  on  behalf  of  said  heirs,  devi- 
sees, and  owners,  entered  into  a  written  contract  with  said 
Flinn  &  Treacy,  whereby  they  agreed  to  perform  the  work 
and  furnish  the  materials,  "where  not  already  constructed  in 
front  of  said  premises" ;  and  further,  "the  said  John  Hunt, 

as  executor, and  on  behalf  of  said  heirs,  devisees,  and 

owners,  promised  to  pay  said  contractor for  the  work 

done  in  front  of  said  premises,  upon  the  completion  thereof." 
The  assignment  of  the  contract  by  Flinn  &  Treacy  to  plain- 
tiff is  alleged,  and  that  plaintiff  performed  the  work,  com- 
pleting the  same  July  10,  1899.  It  is  then  alleged  that  on 
May  18, 1899,  the  Fairfields  made  a  written  offer  to  purchase 
the  said  premises  from  the  estate  of  Sharp,  deceased,  in  which 

it  was  stated:    "I  hereby  offer  to  pay  for  said  property, 

and  also  the  taxes  for  the  present  year,  and  the  cost  of  street- 
improvements  completed  in  front  of  said  property,  subject 
to  confirmation  by  the  superior  court,"  etc.;  and  it  is  al- 
leged that  at  that  time  the  work  was  in  progress ;  that  the  said 
offer  was  accepted,  the  sale  was  confirmed,  and  the  deed 
made  by  the  executor,  June  27,  1899,  "and  it  was  recited  in 
said  conveyance  that  it  was  subject  to  the  lien  for  the  said 
street-work  herein  mentioned."    It  is  then  alleged  that  on 
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June  27,  1899,  when  said  deed  was  maxle,  ''it  was  mutually 
agreed  between  said  John  Hunt,  as  executor  as  aforesaid,  one 
J.  J.  Flinn,  repretsenting  the  Son  Francisco  Paving  Com- 
pany, plaintiff  herein,  one  Wm.  Sharp,  representing  the  heirs 
to  the  estate  of  George  F.  Sharp,  deceased,  the  said  Marshall 
Fairfield  and  Sadie  F.  Fairfield,  and  one  M.  F.  Vandall,  as 
attorney  for  the  German  Bank,  ....  having  a  mortgage  upon 
the  said  premises,  that  there  would  be  due  and  owing,  under 
the  terms  of  said  contract,  upon  the  completion  of  said  work, 
to  the  San  Francisco  Paving  Company,  on  account  of  the 
street-work  in  front  of  said  premises,  for  which  this  lien  is 
sought  to  be  foreclosed,  the  sum  of  $847.00,  and  it  was  agreed 
amongst  all  the  said  parties  that  the  said  Marshall  Fairfield 
and  Sadie  F.  Fairfield,  in  pursuance  of  their  said  bid  herein 
referred  to,  and  the  conveyance  hereinbefore  referred  to,  then 
about  to  be  made,  that  the  said  sum  which  would  become 
payable  to  the  San  Francisco  Paving  Company  under  the 
terms  of  said  contract  be  transferred  to  said  Marshall  Fair- 
field and  Sadie  F.  Fairfield,  and  be  assumed  by  the  said  Mar- 
shall Fairfield  and  Sadie  F.  Fairfield,  to  all  of  which  the 
said  Marshall  Fairfield  and  Sadie  F.  Fairfield  then  and  there 
agreed,  and  promised  to  pay  the  said  $847.00  to  the  said  San 
Francisco  Paving  Company,  upon  completion  of  the  said  con- 
tract." The  complaint  then  sets  forth  the  facts  as  to  filing 
the  notice  of  lien,  the  purport  of  which  has  already  been 
stated.  Plaintiff  demands  judgment  against  defendants,  the 
Fairfields,  for  the  amount,  of  the  work,  interest  from  June 
27,  1889,  cost  of  verifying,  filing  notice  of  lien,  attorney's 
fees,  and  costs  of  action,  and  '^that  all  said  sums  be  adjudged 
a  lien  against  the  premises ;  that  said  premises  may  be  sold," 
etc. 

Defendants  demurred,  on  the  ground  of  insufficiency  of 
facts ;  for  uncertainty,  in  that  it  does  not  appear  what  were 
the  tenns  or  conditions  of  the  alleged  contract  between  plain- 
tiff's assignor  and  the  estate  of  Sharp,  deceased ;  also,  that  it 
does  not  appear  where  the  contract  with  Hunt,  as  executor, 
was  executed ;  that  several  causes  of  action  have  been  improp- 
erly united, — namely  an  "alleged  action  for  the  foreclosure 
of  a  lien  on  real  estate  is  improperly  joined  wdth  an  alleged 
personal  cause  of  action  on  the  part  of  plaintiff  against  said 
defendants  to  recover  the  alleged  debt  of  defendants."  The 
demurrer  was  sustained,  without  leave  to  amend,  and  judg- 
ment followed  for  defendants,  from  which  plaintiff  appeals. 
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1.  In  their  reply  brief,  plaintiffs  state:  "In  our  opening 
brief  we  attempted  chiefly  to  show  that  our  complaint  stated 
a  cause  of  action  for  personal  judgment  against  the  Fairfields, 
and  incidentally  to  sustain  the  lien."  And  it  is  claimed  that 
if  the  right  to  the  lien  appears  from  the  face  of  the  com- 
plaint not  to  exist,  there  are  facts  pleaded  sufficient  to  show 
that  the  right  to  a  personal  judgment  does  exist.  (Citing 
Jones  V.  Iveraon,  131  Cal.  101.)  We  do  not  think  that  plain- 
tiff has  shown  itself  entitled  to  the  lien  prayed  for. 

The  contract  to  which  the  notice  of  lien  refers,  and  under 
which  the  work  was  done,  and  must  have  been  nearly  com- 
pleted before  the  Fairfields  got  their  deed,  was  with  the  exec- 
utor of  the  Sharp  estate.  But  it  was  not  within  the  power  of 
the  executor,  without  an  order  of  the  court,  to  make  a  con- 
tract which  would  give  plaintiff  a  right  to  file  liens  on  the 
estate  property.  {Chappiua  v,  Blankman,  128  Cal.  362.  See 
also  Fish  v.  McCarthy,  96  Cal.  484.*) 

The  subsequent  consent  or  agreement  of  the  heirs  could  not 
legalize  or  vitalize  the  unauthorized  act  of  the  executor,  who 
alone  could  act  for  the  estate,  as  such.  They  might,  if  com- 
petent to  contract,  make  a  valid  agreement,  binding  on  them 
individually  to  pay  for  the  work,  but  they  could  not  by  subse- 
quent consent  convert  a  void  lien  into  a  valid  one.  Neither 
the  executor  nor  the  heirs  could  authorize  the  lien  pending 
administration  of  the  estate. 

Nor  can  the  alleged  agreement  of  the  Fairfields  to  pay  for 
the  work  authorize  the  foreclosure  of  the  lien,  which  w^ 
based  on  a  contract  with  the  executor  alone.  Like  the  heirs, 
the  Fairfields  could  agree  to  pay  for  the  work,  but  such  agree- 
ment would  not  authorize  a  lien  which  rests  on  the  notice  of 
demand.  It  was  held  in  Malone  v.  Big  Flat  etc.  Co.,  76  Cal. 
578,  that  the  plaintiff  can  recover  only  upon  the  contracts 
stated  in  the  notices  of  lien. 

If  it  be  true,  as  plaintiff  claims,  that  it  had  a  valid  right  to 
initiate  a  lien  for  the  work  done  after  the  Fairfields  became 
the  owners,  plaintiff  should  have  given  the  statutory  notice  of 
such  lien.  The  right  to  such  a  lien  did  not  "validate  the 
whole  lien,"  as  'is  urged,  nor,  in  itself,  create  the  lien,  which 
is  purely  statutory,  and  can  be  acquired  only  by  observing  the 
statute. 


131  Am.  St  Hep.  237,  and  note. 
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Nor  is  it  true,  as  claimed,  that  because  the  Fairfields  as- 
sumed the  entire  debt,  the  complaint  may  be  treated  as  the 
foreclosure  of  an  equitable  lien.  There  was  no  argreement, 
express  or  implied,  on  the  part  of  the  Fairfields,  to  create  a 
lien.  Plaintiff  seeks  only  the  foreclosure  of  a  mechanic's 
lien,  and  no  such  lien  is  shown  as  to  them.  Kreling  v.  KreU 
ing,  118  Cal.  413,  has  no  application.  Neither  is  there  any 
estoppel  of  the  Fairfields  to  deny  the  lien,  because  they  have 
not  been  disturbed  in  their  possession. 

On  no  ground  can  we  perceive  that  the  lien  can  be  en- 
forced, and  as  to  that  part  of  the  complaint  the  demurrer  was 
properly  sustained. 

2.  Respondents  contend  that  it  is  now  too  late  for  plaintiff 
to  claim  abuse  of  discretion  in  sustaining  the  demurrer  with- 
out leave  to  amend,  for  the  reason  that  the  record  fails  to 
show  that  plaintiff  asked  and  was  refused  permission  to 
amend.  (Citing  Buckley  v.  Howe,  86  Cal.  696 ;  Smith  v,  Tay- 
lor, 82  Cal.  533;  Burling  v.  Newlands,  112  Cal.  499;  Prince 
V,  Lamb,  128  Cal.  130.) 

We  do  not  think  it  necessary  to  decide  when  the  overruling 
of  a  demurrer  without  leave  to  amend  would  be  regarded  as 
an  abuse  of  discretion.  The  demurrer  to  the  entire  complaint 
was  sustained.  This,  we  think,  was  error,  for  the  reason  that 
there  are,  in  our  opinion,  sufficient  facts  alleged  to  constitute 
a  cause  of  action  for  a  personal  judgment  against  the  Fair- 
fields,  which  may  be  tried  without  further  amendment  of  the 
complaint.  It  is  clearly  stated  that  they  purchased  a  part  of 
the  property  under  an  offer  to  pay  "the  cost  of  street-improve- 
ments completed  in  front  of  said  property,"  and  it  is  alleged 
that  when  the  deed  was  about  to  be  delivered  to  them,  and 
in  pursuance  of  their  bid,  and  the  conveyance  about  to  be 
made,  all  the  parties  in  interest  met,  and  it  was  agreed  that 
the  sum  which  would  become  payable  to  plaintiff,  "under 
the  terms  of  the  contract  be  transferred  to  said  Marshall  Fair- 
field and  Sadie  F.  Fairfield,  and  be  assumed  by  the  said  Mar- 
shall Fairfield  and  Sadie  F.  Fairfield,  to  all  of  which  said 
Marshall  and  Sadie  Fairfield  then  and  there  agreed,  and 

promised  to  pay  the  said  $847.00 upon  the  completion 

of  the  said  contract."    For  the  purposes  of  the  demurrer  this 
agreement  will  be  presumed  to  have  been  in  writing,  if  it 
was  such  agreement  as  comes  within  the  statute  of  frauds. 
CXXXIV,  Cal.— 15 
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Respondents  demurred  on  the  ground  that  there  is  a  mis- 
joinder of  causes  of  action, — ^that  is,  an  action  to  foreclose  a 
lien  against  the  owner,  and  an  action  to  recover  a 
personal  judgment  against  the  grantee  of  the  owner, 
who  has  assumed  the  debt  and  agreed  to  pay  it. 
Under  our  practice  the  contractor  may  be  made  a  party 
defendant  in  an  action  against  the  owner  to  foreclose  the 
lien  (Oiant  Powder  Co.  v.  Flvme  Co.,  78  Cal.  193;  Wood 
V.  Trarmt  Co.,  107  Cal.  500;  McMenomy  v.  White,  115  Cal. 
339) ;  and  the  grantee  of  a  mortgagor  who  has  assumed  the 
mortgage  debt,  in  an  action  to  foreclose  against  the  mort- 
gagor, may  be  made  a  party,  and  a  deficiency  judgment  will 
be  entered  against  the  grantee.  (Hopkins  v.  Warner,  109 
133.)  One  of  the  reasons  for  allowing  this  union  of  legal 
and  equitable  remedies  in  such  cases  is  to  avoid  a  multiplicity 
of  suits.  The  Fairfields  were  both  proper  and  necessary 
parties  in  the  foreclosure  suit,  and  we  can  see  no  reason  why 
the  personal  action  may  not  proceed  against  them,  although 
the  foreclosure  must  be  denied.  The  point  made  by  re- 
spondents does  not  go  to  the  objection  that  the  causes  of  ac- 
tion are  not  separately  stated.  This  objection  is  to  be  made 
by  motion,  and  not  by  demurrer.  (City  Carpet  etc.  Works 
V.  Jones,  102  Cal.  506.) 

The  judgment  should  be  reversed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reveraed.     McFarland^  J.^  Henshaw,  J.|  Temple,  J. 
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[L.  A.  No.  849.  Department  Two.— September  27,  1001.] 

WILLIAM  H.  PETTIBONE,  Respondent,  v.  LAKE  VIEW 
TOWN  COMPANY,  Appellant. 

OOSFOBATIONS — EXECUTION  OF  Ck)NTIUCT— AQENOT  FOB  SaLE  OF  LaNDB 

— AuTHOBiTT  OF  Pbebident — ^AcTiNO  Manageb. — ^The  president  of 
a  corporation  engaged  in  selling  lands,  who,  by  general  resolution  of 
the  board  of  directors,  was  authorised  to  make  conveyances,  and 
who  was  manager  in  fact  of  its  business,  and  habitually  executed 
contracts  for  the  corporation,  without  objection  from  any  member 
of  the  board  of  directors,  was  authorized  to  bind  the  corporation  by 
a  contract  executed  by  him  in  the  name  of  the  corporation,  as  presi- 
denty  constituting  the  plaintiff  the  exclusive  agent  of  the  corpora- 
tion for  the  sale  of  its  lands  in  certain  counties,  and  requiring  of 
him  the  performanee  of  other  services. 

Id. — ^Action  upon  Ck)NTBACT — Sale  of  Lands — Statute  of  Fbauds.^* 
In  an  action  for  services  rendered  under  the  contract  for  the 
agency  to  sell  lands,  the  statute  of  frauds  is  no  defense.  No  au- 
thority was  given  to  the  agent  to  execute  conveyances,  and  even 
if  he  could  not  make  a  valid  contract  of  sale  to  bind  the  corpora- 
tion, it  would  be  no  defense  to  the  action  for  services  rendered  to 
the  corporation,  for  which  it  had  the  power  to  contract. 

Id. — ^Unexecuted  Claubb  Appended — Contbact  not  Inchoate. — ^An 
unexecuted  clause  appended  to  the  executed  contract,  after  the  sig- 
natures thereto,  purporting  to  be  an  agreement  by  another  cor- 
poration to  pay  for  one  half  of  the  plaintiff's  services,  does  not 
make  the  contract  for  full  payment  thereof,  made  between  the  par- 
ties who  executed  it,  inchoate  or  incomplete. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County  and  from  an  order  denying  a  new  trial. 
J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion. 

Smith,  McNutt  &  Hannon,  for  Appellant 

Collier  &  Evans,  for  Respondent. 

HAYNES,  C. — Action  to  recover  for  services  rendered 
under  an  alleged  contract.  The  plaintiff  had  findings  and 
judgment,  and  the  defendant  appeals  from  the  judgment  and 
an  order  denying  a  new  trial. 

The  defendant  is  a  corporation  organized  under  the  laws 
of  this  state,  and  having  an  office  in  Chicago,  under  the 
charge  of  P.  E.  Brown,  who  was  a  director  and  the  president 
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of  it.  The  business  of  the  corporation  was  the  sale  of  town 
lots  and  other  lands  in  southern  California.  Plaintiff  was,  at 
the  date  of  said  contract,  and  prior  thereto,  a  resident  of 
Chicago,  and  the  contract  under  which  the  plaintiflF  rendered 
services  was  made  in  that  city  on  November  29,  1897.  The 
contract  is  in  writing,  and  is  set  out  in  full  in  the  findings. 
It  constituted  the  plaintiff  its  exclusive  agent  for  the  sale 
of  lands  in  the  counties  of  Riverside,  San  Bernardino,  and 
Los  Angeles,  on  a  salary  of  seventy-five  dollars  per  month, 
and  certain  commissions,  the  term  of  service  to  be  three 
months  commencing  December  1,  1897,  and  to  continue 
thereafter  until  terminated  by  a  sixty-days'  notice,  in  writing, 
by  either  party  to  the  other. 

1.  The  principal  question  relates  to  the  execution  of  the 
contract  by  the  corporation.  It  is  signed  thus :  "Lake  View 
Town  Company,  by  F.  E.  Brown,  President." 

The  court  found  that  no  resolution  was  passed  by  the  di- 
rectors of  said  corporation  authorizing  the  execution  of  said 
contract;  that  the  matters  and  things  contained  therein  are 
all  authorized  by  the  articles  of  incorporation  to  be  done  and 
performed  by  said  corporation,  and  are  matters  within  the 
ordinary  course  of  its  business;  that  on  and  prior  to  the 
date  of  said  contract,  and  from  thence  until  the  date  of  the 
trial,  said  F.  E.  Brown  was  the  president  and  general  man- 
ager of  the  business  of  the  corporation,  and  personally  con- 
ducted it,  and,  as  such  president  and  general  manager,  had 
full  authority  to  execute  said  contract.  These  findings  are 
fully  sustained  by  the  evidence.  Upon  cross-examination, 
Mr.  Brown,  the  president,  testified  that  the  corporation  com- 
menced active  business  in  May,  1897 ;  that  there  was  a  gen- 
eral resolution  authorizing  him  to  make  conveyances;  that 
he  executes  deeds,  makes  land  contracts  and  delivers  them 
and  collects  the  money,  and  has  been  doing  so  ever  since 
they  had  been  carrying  on  the  business,  and  submits  monthly 
statements  to  the  secretary;  that  he  thought  they  had  no 
general  manager,  but  admitted  that  he  did  the  whole  plan- 
ning and  work  of  the  company,  and  as  a  matter  of  fact  man- 
aged the  business  ever  since  it  began,  and  that  there  had 
been  two  or  three  meetings  of  the  directors  since  the  con- 
tract with  plaintiff  was  made.  No  intimation  is  given  that 
any  objection  was  made  by  the  board  of  directors,  or  by 
any  one,  to  the  contract  in  question,  or  to  any  of  the  acts  of 
the  president  in  the  conduct  of  the  business  of  the  corpora-^ 
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tion.  That  the  president  of  this  corporation  had  the  power 
to  bind  it  by  the  contract  in  question  is  sustained  by  Crowley 
V.  Genessee  Mining  Co,,  55  Cal.  273;  Streeten  v.  Robinson, 
102  Cal.  542;  and  Bates  v.  Coronado  Beach  Co,,  109  Cal. 
162.  For  numerous  cases  in  other  jurisdictions  which  cite 
and  follow  Crowley  v,  Oenessee  Mining  Co,,  55  Cal.  273,  see 
3  Notes  on  California  Reports,  under  that  case. 

Besides,  this  corporation  seems  to  have  been  a  family  af- 
fair. Mr.  Brown  testified  that  his  wife  held  about  seventy- 
five  per  cent  of  the  stock,  one  of  his  sons  two  or  three  shares, 
another  son  one  or  two  shares,  his  daughter  two  or  three,  his 
brother  a  few  shares,  and  his  interest  was  "one  share  and  his 
salary."  He  and  his  brother  were  directors,  two  other  directr 
ors  had  one  share  each,  and  the  fifth  director  had  a  few  shares. 
The  principal  office  was  at  Chicago. 

It  is  safe  to  assume  that  the  wife  and  children  had  confi- 
dence in  the  husband  and  father,  who  was  also  a  man  of  large 
experience  in  corporate  affairs,  having,  as  he  testified,  "or- 
ganized over  thirty  companies." 

Appellant  contends,  however,  that  Brown  had  no  authority 
to  execute  this  contract  for  the  corporation;  that  whatever 
authority  he  may  have  had  as  president  and.business  manager 
of  the  company,  it  could  not  include  the  authority  to  execute 
a  contract  of  this  character ;  and  cites  subdivision  5  of  section 
1624  of  the  Civil  Code,  which  provides,  among  other  thinggs, 
that  an  agreement  "for  the  sale  of  real  property,  or  for  an  in- 
terest therein,  ...  if  made  by  an  agent  of  the  party  sought 
to  be  charged,  is  invalid,  unless  the  authority  of  the  agent  be 
in  writing,  subscribed  by  the  party  sought  to  be  charged." 
The  authority  of  the  plaintifiF,  as  the  agent  of  the  corpora- 
tion, is  in  writing,  and  besides,  there  is  here  no  question  be- 
tween a  purchaser  who  seeks  to  enforce  against  the  corpora- 
tion a  contract  made  with  Pettibone  as  its  agent.  But,  how- 
ever that  may  be,  the  contract  with  the  plaintiff  was  the  con- 
tract of  the  corporation  itself.  The  contract  here  involved  is 
for  the  pcKonal  ser\nces  of  the  plaintifiF.  It  does  not  purport 
to  give  him  authority  to  make  conveyances,  and  even  if  it 
were  conceded  that  he  could  make  no  contract  for  the  sale  of 
lands  that  would  be  binding  upon  the  corporation,  it  would 
constitute  no  defense  to  the  action.  lie  executed  such 
powers  and  performed  such  services  as  were  given  and  re- 
quired by  the  contract,  and  it  does  not  appear  that  any  of 
these  were  ultra  vires. 
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But  the  contract  included  the  performance  of  other  ser- 
vices by  plaintiff.  He  was  to  furnish  "suitable  advertise- 
ment of  said  lands"  in  the  daily  papers  at  Riverside,  Red- 
lands,  and  Los  Angeles  during  the  life  of  said  agreement ;  and 
he  was  also  to  "devote  a  reasonable  time  to  showing  over  the 
tract  those  parties  visiting  Lake  View,  who  have  already  pur- 
chased." 

2.  It  is  further  contended  by  appellant  that  the  document 
or  contract  in  question  was  inchoate  and  incomplete  because 
it  was  not  executed  by  the  L.  P.  Hansen  Company. 

Below  the  signatures  of  the  corporation  and  the  plaintiff 
to  the  contract  in  question,  there  was  written  the  follow- 
ing:— 

"The  L.  P.  Hansen  Company  hereby  agrees  to  the  em- 
ployment of  Mr.  Wm.  H.  Pettibone  as  specified  in  above 
agreement,  and  will  pay  him  $37.50  per  month,  and  one  half 
of  such  other  expenses  as  may  be  approved  of  and  agreed  to 
by  Col.  L.  P.  Hansen ;  if  services  of  said  Wm.  H.  Pettibone 
are  entirely  satisfactory  to  said  L.  P.  Hansen  Co.,  the  said 
company  will  continue  this  agreement  indefinitely.  Said 
company  will  also  pay  said  Wm.  H.  Pettibone  the  commis- 
sions due  from  it,  as  provided  in  fourth  section  of  above 
agreement.  "L.  P.  Hansen  Company, 

"By ,  President." 

The  court  found  that  said  added  clause  was  not  part  and 
parcel  of  the  agreement  between  plaintiff  and  defendant,  and 
appellant  specified  that  such  finding  is  not  justified  by  the 
evidence. 

That  appellant  hoped,  possibly  expected,  the  Hansen  com- 
pany to  join  in  the  employment  of  plaintiflF,  and  thus  reduce 
its  obligation  to  pay  a  monthly  salary  of  $75  to  $37.50  is 
probable ;  but  it  was  not  provided  that  the  agreement  executed 
and  delivered  by  the  Lake  View  Town  Company  to  and  with 
the  plaintiff  should  depend  upon  that  or  any  other  contin- 
gency. Said  contract  was  made  on  November  29,  1897, 
at  the  city  of  Chicago,  where  plaintiff  then  resided,  and  plain- 
tiflF's  salary  was  to  commence  on  the  second  day  thereafter, 
and  the  plaintiff  immediately  removed  to  California  and  en- 
tered upon  the  performance  of  his  contract,  and  the  court  fur- 
ther found  that  this  employment  continued  until  terminated 
by  the  written  notice  provided  for  in  the  contract,  on  May  15, 
1898.  The  plaintiff  testified  that  when  "that  attachment" 
was  put  on  the  contract  he  objected,  and  Mr.  Brown  said, 
"This  is  none  of  your  affair.    This  is  between  Colonel  Han- 


Digitized  by  VjOOQIC 


Sept.  1901.]  Pettibone  i'.  Lake  View  Town  Company.  231 

sen  and  myself.  If  I  can  get  him  to  pay  half  of  it,  that  is 
my  affair."  The  clause  in  the  contract  that  compensation 
for  extraordinary  expenses  jfhould  be  such  only  "a^s  are  ap- 
proved of  and  agreed  to  by  Col.  L.  P.  Hansen,"  is  not  incon- 
sistent with  plaintiflF's  contention.  Brpwn  remained  in  Chi- 
cago, and  the  plaintiff  came  to  California,  where  his  con- 
tract was  to  be  performed,  and  it  is  in  no  way  inconsistent 
with  the  sole  liability  of  defendant  that  the  power  of  its 
agent  to  incur  "extraordinary  expenses"  should  have  the  ap- 
proval of  some  third  party  in  whom  Brown  had  confidence. 
But  if,  as  contended  by  appellant,  it  was  intended  to  be  the 
joint  contract  of  the  Lake  View  Town  Company  and  the  L. 
P.  Hansen  Company,  why  was  not  the  contract  so  written? 
If  the  contract  was  "inchoate,"  and  was  not  intended  to  be 
obligatory  upon  appellant  unless  assented  to  by  Hansen, 
there  could  be  no  reason  for  not  making  it,  upon  its  face, 
the  joint  contract  of  the  two  corporations.  The  very  form  of 
the  contract  shows  conclusively  that  appellant  intended  to 
be  bound  in  any  event.  It  expressly  provided  "that  the 
party  of  the  first  part  agrees  to  pay  the  party  of  the  second 
part,  for  his  services,  seventy-five  dollars  per  month,"  etc. 
But  aside  from  what  seems  to  be  the  obvious  intention  of  the 
parties  as  expressed  in  the  contract,  Brown  was  informed  by 
letter  from  Hansen,  under  date  of  December  7, 1897,  that  he 
had  not  signed  the  agreement  (and  there  is  no  pretense  that 
he  ever  did),  yet  when  Mr.  Brown  arrived  in  California  in 
January  he  had  the  plaintiff  assist  him  in  showing  property, 
and  as  late  as  March  1,  1898,  wrote  the  plaintiff  in  regard  to 
the  business,  without  any  intimation  that  their  relations  were 
affected  in  any  manner  by  Hansen's  failure  to  join  in  the 
contract. 

As  to  other  points  made  upon  the  insufficiency  of  the  evi- 
dence to  justify  the  findings,  so  far  as  they  are  not  disponed 
of  by  what  has  been  said,  it  is  sufficient  to  say  that  the  evi- 
dence upon  behalf  of  the  plaintiff  is  fully  sufficient  to  sustain 
them,  and  the  fact  that  there  is  a  conflict  in  the  evidence 
will  not  authorize  a  reversal.  We  think,  however,  that  the 
preponderance  of  the  evidence  is  clearly  with  the  plaintiff, 
upon  all  material  facts. 

There  are  thirteen  specifications  of  errors  of  law  assigned 
by  appellant,  the  first  seven  of  them  being  taken  to  tlie  ad- 
mission of  letters  written  by  Brown,  the  president  of  the  cor- 
poration, to  the  plaintiff.     The  objection  made  to  this  evi- 
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dence  is,  that  Brown  had  no  authority  to  bind  the  corpora- 
tion. The  authority  of  the  president  to  contract  for  the 
services  of  the  plaintiff  has  already  been  considered.  The 
long-conlinut?d  recognition  of  the  agency  of  the  plaintiff  by 
the  chief  executive  officer  is  material,  not  only  upon  the 
queition  of  his  authority  to  represent  the  corporation,  but  is 
also  cogent  evidence  in  rebuttal  of  Brown^s  testimony  that 
there  was  no  contract  for  his  services,  Hansen  having  failed 
or  refused  to  execute  it. 

As  to  the  letters  written  by  Mr.  Balgarnie  to  the  plaintiff, 
it  is  sufficient  to  say  that  they  related  to  the  sale  of  the  lands 
of  the  corporation,  making  suggestions  and  giving  informa- 
tion about  Eastern  parties  coming  to  purchase  lands,  and 
plaintiff  testified  that  Mr.  Bro\vn  told  him  to  regard  any- 
thing coming  from  Mr.  Balgarnie  as  coming  from  himself. 
If  it  be  conceded  that  they  should  have  been  excluded,  the 
error  in  admitting  them  was  harmless. 

Upon  his  examination  in  chief,  plaintiff  was  asked  by  his 
counsel,  "What  was  the  value  of  your  time  a  month,  during 
the  time  you  were  at  Lake  View?"  Defendant  objected,  upon 
the  ground  that  the  c*omplaint  was  not  based  upon  that 
theory,  and  that  it  was  not  within  the  issue.  This  objection 
was  overruled  and  defendant  excepted.  The  witness  answer- 
ed, "Four  hundred  dollars  a  month."  Defendant  moved 
to  strike  out  the  answer,  and  this  motion  was  denied. 
This  was  error.  The  findings  and  judgment,  however,  were 
based  upon  the  contract,  and  were  clearly  within  the  issues, 
and  conclusively  show  that  both  findings  and  judgment  were 
unaffected  by  the  evidence  objected  to.  The  judgment  should 
therefore  not  be  reversed  because  of  that  error.  The  sum  of 
$206.25  found  to  be  due  in  addition  to  the  salary,  was  based 
upon  the  clause  in  the  contract  allowing  commissions  upon 
sales,  and  damages  for  failure  of  defendant  to  furnish  lists 
and  prices,  whereby  plaintiff  was  prevented  from  making 
sales  that  he  otherwise  would  have  made. 

No  other  points  require  notice.  I  advise  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 
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[Sac.  No.  031.    Department  One.— September  28,  1901.] 

In  the  Matter  of  the  Estate  of  GEORGE  W.  CAMP,  De- 
ceased. W.  II.  CAMP,  Appellant.  DAVID  BONHAM, 
Administrator,  et  al.,  Respondents. 

Pbobate  of  Mutilated  Will — Construction  op  Ck)DE — Remedial 
Provision. — Section  1339  of  the  Code  of  Civil  Procedure,  relative  to 
the  probate  of  a  lost  or  destroyed  will,  is  remedial  in  its  nature 
and  is  to  be  liberally  construed,  as  applying  to  the  probate  of  a 
mutilated  will,  some  of  the  provisions  of  which  have  been  de< 
stroyed. 

Id. — Testimony  of  Two  Credible  Witnesses — Substantial  Agree- 
ment— Difference  as  to  Lanouaoe. — The  requirement  that  the 
destroyed  provisions  must  be  ''clearly  and  distii:ctly  proved  by  at 
least  two  credible  witnesses,"  does  not  import  that  they  shall  re- 
produce the  exact  language  of  the  testator;  and  if  their  testimony 
agrees  respecting  the  substance  of  the  destro^'cd  provisions  of  the 
will,  those  provisions  may  be  established,  though  the  witnesses 
may  differ  in  their  remembrance  of  the  exaci  language  used. 

Id. — Mutilated  Olographic  Will — Signature  of  Testator. — Where 
a  portion  of  an  olographic  will  was  torn  off,  including  the  final  sig- 
nature of  the  testator,  and  the  substance  of  the  destroyed  contents 
was  clearly  proved  by  two  credible  witnesses,  and  one  competent 
witness  proved  that  its  contents  were  wholly  in  the  handwriting  of 
the  testator,  ar.d  the  initial  clause  thereof  showed  that  it  was  in- 
tended to  be  a  last  will,  and  contained  the  name  of  the  testator, 
the  will  was  properly  established.  The  writing  of  the  name  of  the 
testator  in  the  initial  clause  of  the  olographic  will  was,  of  itself, 
a  sufficient  signature. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kings  County  admitting  a  will  to  probate,  and  from  an 
order  denying  a  new  trial.    William  0.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dixon  L.  Phillips,  and  11.  P.  Brown,  for  Appellant. 

A,  G.  Park,  for  David  Bonham,  Administrator,  Respond- 
ent. 

R.  Irwin,  and  Hudson  &  Pryor,  for  W.  M.  Thomas,  Re- 
spondent. 

HARRISON,  J. — A  document  was  presented  to  the  su- 
perior court  of  Kings  County,  accompanied  by  a  petition 
setting  forth  that  the  above-named  decedent  had  died,  leav- 
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iiig  an  olographic  will,  of  which  the  said  document  was  a 
portion,  but  that  since  his  death  said  will  had  been  mutilated 
and  a  portion  thereof  destroyed  by  some  person  unknown  to 
petitioner,  by  tearing  therefrom  a  portion  of  the  sheet  of 
paper  upon  which  it  had  been  written.  The  petition  also 
set  forth  what  was  claimed  to  have  been  the  contents  of  the 
portion  torn  from  the  document,  and  asked  that  it  be  estab- 
lished as  a  portion  of  his  will,  and  that  the  said  will  be 
admitted  to  probate.  Issues  were  joined  upon  the  allega- 
tions of  this  petition,  and  upon  the  trial  thereof  the  court 
found  in  accordance  with  the  petition,  and  made  its  cer- 
tificate, setting  forth  the  provisions  of  the  document  as  orig- 
inally made  by  the  deceased,  and  admitted  the  same  to 
probate.    From  this  order  the  present  appeal  has  been  taken. 

The  document  presented  to  the  court  purports  to  be  the 
lust  will  of  the  above-named  decedent,  and  contains  certain 
testamentary  directions.  The  third  item  of  these  directions, 
so  far  as  the  same  is  found  upon  the  first  page  of  the  docu- 
ment as  presented,  is  as  follows : — 

"3.  That  all  of  my  estate,  both  real  and  personal,  (after 
all  of  my  debts  shall  have  been  paid,)  shall — "  The  re- 
mainder or  bottom  of  this  sheet  had  been  torn  off,  but  upon 
the  opi)osite  side,  and  beginning  at  the  top  of  the  page, 
fcllowed  these  words:  "to  share  equally  and  alike,  in  the  fol- 
lowing manner:  should  my  wife,  Hannah  Camp,  be  living 
at  the  time  either  of  my  children  arrives  at  maturity,  then 
said  child  shall  have  and  receive  one  half  of  its  share  in  said 
estate  set  apart  and  delivered  to  her  or  him,  and  the  other 
half  or  his  or  her  share  shall  be  delivered  at  the  death  of 
said  Hannah  Camp  to  him  or  her.'*  The  document,  as  pre- 
sented to  the  court,  had  no  signature  of  a  testator,  and  the 
second  page  thereof  ended  with  the  words,  "in  the  name," 
just  above  the  portion  that  had  been  torn  therefrom. 

It  was  shown  by  the  testimony  of  competent  witnesses 
that  tlie  document  before  the  court  was  wholly  in  the  hand- 
writing of  the  deceased,  and  that  a  few  days  after  his  death, 
his  widow  had  shown  it  to  the  witnesses,  Bonham  and  Mc- 
Quiddy,  and  that  they  had  then  examined  and  read  it.  Each 
of  these  witnes:<es  testified  that  when  it  was  thus  shown  to  . 
him,  no  part  of  the  paper  liad  been  torn  off,  but  that  a 
portion  had  been  since  that  time  torn  from  the  paper,  and 
that  the  portion  thus  removed  was  wholly  in  the  handwrit- 
ing of  the  deceased.  The  testimony  of  both  was  to  the  effect 
that  in  its  form  when  first  shown  to  them  it  was  about  two 
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inches  longer  than  at  present,  and  contained  a  provision  for 
the  disposition  of  the  property,  and  had  appended  thereto 
the  signature  of  the  decedent,  and  that  the  whole  thereof, 
including  the  signature,  was  in  his  handwriting.  The  court 
subsequently  struck  out  the  testimony  of  the  witness  Bon- 
ham,  to  the  effect  that  the  instrument  was  in  the  hand- 
writing of  the  deceased,  upon  the  ground  that  he  was  not 
shown  to  be  competent  to  give  such  testimony ;  but  the  testi- 
mony of  McQuiddy  upon  this  point  was  competent,  and 
was  sufficient  to  establish  this  fact.  The  finding  of  the  court 
was  to  the  effect  that  the  document  was  entire  and  unmu- 
tilated  at  the  death  of  the  testator,  and  that  it  was  wholly 
written,  dated,  and  signed  by  him,  in  his  own  handwriting, 
ai  and  for  his  last  will  and  testament;  that  after  his  death 
a  portion  of  the  bottom  of  the  sheet  of  paper  upon  which  it 
had  been  written  had  been  torn  off  and  destroyed,  and  that 
the  provision  of  the  portion  so  destroyed  was,  that  all  of  his 
estate,  both  real  and  personal,  after  all  of  his  debts  should 
be  paid,  "should  go  to  his  wife,  Hannah  Camp,  during  her 
life,  and  at  her  death  should  go  to  their  children,  Pearl  Camp 
and  Lee  Camp;  that  on  the  opposite  and  last  page  of  the 
sheet  upon  which  said  will  was  written,  and  at  the  bottom 
thereof,  the  name  of  G.  W.  Camp  was  subscribed  by  him- 
self." 

The  witnesses  Bonham  and  McQuiddy,  in  giving  their  tes- 
timony concerning  the  contents  of  the  portion  torn  off,  did 
not  coincide  in  their  statement  of  the  language  used  by  the 
testator,  and  upon  this  ground  the  appellant  contends  that 
the  court  was  not  authorized  to  make  the  finding  which  it 
did  of  the  provision  which  the  instrument  originally  con- 
tained. 

Section  1339  of  the  Code  of  Civil  Procedure  provides: 
"No  will  shall  be  proved  as  a  lost  or  destroyed  will,  unless 
the  same  is  proved  to  have  been  in  existence  at  the  time  of 
the  death  of  the  testator,  or  is  shown  to  have  been  fraudu- 
lently destroyed  in  the  lifetinjc  of  the  testator,  nor  unless 
its  provisions  are  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses."  This  provision  of  the  code,  being 
remedial  in  its  nature,  is  to  receive  a  liberal  construction, 
and  is  held  to  apply  as  well  to  a  mutilated  will,  or  one  in 
which  some  of  its  provisions  have  been  destroyed.  {Hook 
V,  Pratt,  8  llun,  102.)  The  above  section  does  not  require 
that  the  witnesses  shall  reproduce  the  exact  language  of  the 
testator,  but  that  the  "provisions"  of  the  will  shall  be  "clearly 
and  distinctly  proved."     If  their  testimony  respecting  the 
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conlents  of  the  loit  p3rlic)n  of  the  will  cohicidea  as  to  the 
provisions  therein  made  by  the  testator,  the  court  is  author- 
ized to  establish  such  provisions  as  a  portion  of  the  will, 
even  though  the  Avitnesses  nmy  differ  as  to  their  remem- 
brance of  the  exact  language  used  by  the  testator.  Thornton, 
in  his  treatise  on  Lost  Wills,  says  (sec.  108) :  ''It  is  enough 
to  prove  the  substance  of  the  will,  without  proving  the 
precise  statement  of  the  language  or  terms  used  in  it/' 

In  Jones  V.  Ccnlcr,  lliO  Ind.  382,*  that  court  said,  with 
reference  to  the  sufficiency  of  the  petition:  ''To  require  that 
a  copy  of  th'j  will,  or  tho  language  of  the  bequests  in  detail, 
should  be  pkr.dcd,  wliere  no  copy  has  been  preserved,  and 
where  the  mcMuory  of  witnesses  does  not  hold  the  exact  words, 
would  not  only  deny  the  substance  for  mere  form,  but  would 
offer  a  premium  upon  the  rascality  of  one  whose  interests 
might  suggest  the  destruction  of  the  wiir^;  and  in  answer  to 
the  contention  that  the  findings  must  establish  the  exact 
words  of  the  will,  said:  "We  have  said,  upon  the  demurrer 
to  the  comphiint,  that  the  substance  is  sufficient  where  the 
e:%act  words  cannot  be  established,  and  more  certainly  in  find- 
ings cannot  be  required,  than  is  required  in  pleading  or  in 
evidence."  (See  also  McNally  v.  Brown,  5  Redf.  372.)  In 
jurisdictions  where  the  contents  of  a  lo^t  will  may  be  proved 
by  a  single  witness,  it  is  held  that  such  witness  is  not  re- 
quired to  repeat  the  exact  language  of  the  instrument. 
{Allison's  Devisees  v,  Allison's  Heirs,  7  Dana,  90;  Skeggs 
V,  Ilorion,  82  Ala.  352;  Anderson  v,  Irwin,  101  111.  411; 
Burls  V.  Burls,  L.  R.  1  Pro.  &  D.  472.)  A  notable  case  in 
which  this  rule  was  applied  was  that  of  the  will  of  Sir  Ed- 
ward Sugden.  (Sugden  v.  Lord  St.  Leonardo,  L.  R.  1  P.  D. 
154.)  Under  the  reason  of  this  rule  a  different  remembrance 
of  the  exact  language  of  the  will  by  different  witnesses  would 
not  take  away  the  right  to  have  the  provisions  of  the  will 
established,  which  are  supported  by  the  language  told  by 
each  of  them  and  are  consistent  therewith. 

The  testimony  of  each  of  the  witnesses  herein  was  to  the 
effect  that  the  disposition  of  his  property  made  by  the  tes- 
tator in  the  missing  portion  of  his  will  was  in  favor  of  his 
wife  during  her  lifetime,  and  for  their  children  after  her 
death.  The  testimony  of  the  witness  Bonham  was  more 
concise  than  that  of  McQuiddy,  and  the  finding  of  the  court 

147  Am.  St.  Rep.  274. 
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corresponds  more  closely  to  this;  but.,  although  McQuiddy 
does*  not  give  the  same  language  as  does  Bonhani,  and  him- 
self states  the  same  m  different  forms,  there  is  no  contra- 
diction between  them  as  to  the  substance  of  the  testator's 
provision  for  this  disposition  of  his  property.  The  property 
disposed  of,  the  persons  in  whose  favor  the  disposition  was 
made,  and  the  extent  of  the  disposition  in  favor  of  these  per- 
sons, were  the  same. 

That  the  document  was  intended  by  the  testator  to  be  his 
last  will  is  fully  established  by  the  initial  clause  thereof,  and 
the  writing  by  him  of  his  name  in  that  clause  was  itself  a 
sufficient  signature.     (Estate  of  Stratton,  112  Cal.  513.) 

The  finding  of  the  court  that  the  deceased  left  surviving 
him  two  children.  Pearl  Camp  and  Lee  Camp,  is  fully  sils- 
tained  by  the  documents  relating  to  their  adoption,  which 
were  introduced  in  evidence. 

The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac.  No.   780.     Department  One.— September  30,   1901.] 

W.  W.  GARTIIWAITE  et  al.,  Executors,  etc..  Respondents, 
V.  BANK  OF  TULARE,  Appellant. 

CitECJC — Order  Drawn  upon  One  Bank  by  Another — Dishonor — 
Action  against  Drawer. — An  order  drawn  upon  a  bank  is  a  check, 
though  drawn  by  another  banker;  and  if  such  check  is  dishonored 
by  the  bank  upon  which  it  is  drawn,  an  action  lies  in  favor  of  the 
owner  of  the  check,  or  his  assignee,  against  the  bank  which  drew 
the  cheek. 

Id. — Purchase  of  Check  to  Pay  Debt — ^Miscarriage — Payment  to 
Forger — Ownership  by  Purchaser. — Where  the  check  sued  upon 
was  purchased  by  a  debtor  of  the  payee,  and  mailed  to  him.  to  be 
coUected  by  him  and  applied  upon  his  indebtedness,  but  the  payee 
never  received  it,  and  it  was  paid  upon  a  forged  indorsement  to  an- 
other person,  such  payment  gave  the  drawee  no  right  to  retain  the 
check,  or  to  claim  reimbursement  from  the  drawer,  but  the  check 
remained  the  property  of  the  purchaser. 

Id. — ^Demand  by  Payee — Agency  for  Purchaser — Notice  or  Dis- 
honor— Liability  of  Drawee. — A  demand  by  the  payee,  upon  the 
bank  upon  which  the  check  was  drawn,  was,  in  legal  contemplation, 

Digitized  by  V^jQOQ  IC 


238  Garthwaite  v.  Bank  of  Tulare.      [134  Cal. 

made  by  him  as  agent  for  the  purchaser,  and  iU  refusal  to  pay, 
while  the  check  was  wrongfully  retained  in  its  possession,  was  a 
dishonor  of  the  check,  and  notice  of  such  dishonor,  given  to  the 
bank  which  drew  the  check,  fixed  its  liability  to  the  purchaser,  or 
his  assignee,  for  the  money  originally  paid  for  the  check,  which 
may  be  enforced  at  any  time  within  the  statute  of  limitations. 

Id. — Duty  of  Drawer  after  Notice — Xeoligeiyce — Insolvency  of 
Drawee — ^Loss  of  Drawer. — Upon  receiving  notice  of  dishonor, 
the  bank  which  drew  the  check  should  either  demand  the  return  of 
the  check  or  the  return  of  the  money;  and  where  it  neglected  to  do 
either,  it  must  bear  any  loss  occurring  through  intervening  insol- 
vency of  the  drawee,  after  the  liability  of  the  drawer  was  fixed. 

Id. — Burden  op  Proof — Genuineness  of  Check — Proof  of  Forgery. 
— In  assuming  that  the  drawee  properly  paid  the  check,  the  drawer 
must  prove  the  genuineness  of  its  indorsement;  and  Avhoro  the  in- 
dorsement was  shown  at  the  trial  to  be  a  forgery,  the  liability  of 
the  drawer  to  repay  the  money  received  fron)  the  purdmsor  of  the 
check  is  established. 

Id. — Liability  of  Drawer  for  Interest. — The  liability  of  tlio  drawer 
of  the  check  is  the  same  as  that  of  a  first  indorser  of  any  other 
negotiable  instrument,  and,  under  the  provisions  of  section  «3Ilii  of 
the  Civil  Code,  construed  with  section  3177  of  the  same  code,  the 
court  was  justified  in  awarding  interest  upon  the  check  from  its 
date. 

Id. — Action  by  Executors — Evidence — Letters  Testamentary. — In 
an  action  by  executors,  the  introduction  in  evidence  of  the  letters 
testamentaiy  is  sufficient  evidence  of  the  death  of  the  party  enti- 
tled to  sue,  and  of  an  order  appointing  the  plaintiflfs  as  his  exec- 
utors. 

Id. — Production  of  Check  at  Trial — Evidence — Non-payment. — ^The 
production  of  the  check  at  the  trial,  without  any  genuine  indorse- 
ment thereof  by  the  payee,  is  sufiicient  evidence  that  it  was  not 
paid  to  him,  in  the  absence  of  evidence  showing  such  payment. 

Id. — Refusal  to  Dismiss  Action — Appeal — Order  not  Involving 
Merits. — ^An  order  refusing  to  dismiss  an  action  is  not  itself  ap- 
pealable, and  where  it  does  not  involve  the  merits  of  the  action, 
or  necessarily  affect  the  judgment  rendered  therein,  or  affect  any 
substantial  rights  of  the  defendant,  it  will  not  be  reviewed  upon 
appeal  from  the  judgment,  and  cannot  constitute  such  error  as 
to  justify  a  reversal  of  the  judgment. 

Id. — ^Demurrer — ^Motion  to  Dismiss — Discretion. — Where  a  de- 
murrer was  interposed  to  the  complaint,  and  a  motion  was  made  to 
dismlBS  the  action  for  want  of  prosecution,  it  was  in  the  discretion 
of  the  court  to  refuse  to  hear  the  motion  to  dismiss,  and  to  hear  the 
demurrer.  Its  determination  to  hear  the  demurrer  was,  in  eflfect,  a 
denial  of  the  motion  to  dismiss,  and  the  subsequent  refusal  of  the 
oourt  to  allow  the  motion  to  dismiss  to  be  renewed  was  matter  of 
discretion,  which  is  not  reviewable  upon  appeal 
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APPEAL  from  a  jiidgnieul  of  the  Superior  Court  of  Tu- 
Ine  County  and  from  an  order  denying  a  new  trial.  W.  B. 
Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Davis,  and  Bradley  &  Farnsworth,  for  Appellant. 

The  responsibility  of  the  drawer  of  the  check  ceased  on 
account  of  failure  to  present  it  to  the  drawee  for  payment 
within  a  reasonable  time.  (2  Daniel  on  Negotiable  Instru- 
ments, sec.  1590;  Ritchie  v.  Bradshaw,  5  Cal.  229;  Civ.  Code, 
sec.  3213.) 

John  Yule,  William  W.  Cross,  and  John  M.  Poston,  for 
Respondents. 

The  instrument  sued  upon  is  a  check,  being  drawn  upon 
a  bank.  (Civ.  Code,  sec.  3254) ;  and  it  is  none  the  less  a 
check  because  drawn  by  a  bank.  (5  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  p.  1030,  title  "Checks";  State  v.  Vincent,  91 
xMo.  062 ;  Bull  v.  Bank  of  Kasson,  123  U.  S.  105,  110.)  The 
forged  indorsement  of  the  cheek  passed  no  title.  (Hatton  v. 
Holmes,  97  Cal.  208,  212;  Citizens'  National  Bank  etc,  v. 
Importers  and  Traders  Bank  etc,  119  N.  Y.  197;  1  Ran- 
dolph on  Commercial  Paper,  sec.  166;  Graves  v.  American 
Exchange  Bank,  17  N.  Y.  205;  Indiana  National  Bank  v, 
Holtsclaw,  98  Ind.  85;  Cochran  v.  Atchison,  27  Kan.  728.) 
iio  long  as  the  drawee  bank  remained  solvent,  when  demand 
was  made  and  notice  of  dishonor  given,  the  drawer's  liability 
bccomas  thereby  fixed,  though  months  or  years  may  have 
elapsed  since  the  check  was  drawn.  (2  Daniel  on  Negotia- 
ble Instruments,  4th  ed.,  sec.  1589.) 

HARRISON,  J. — The  complaint  herein  alleges  that  on 
January  31,  1890,  J.  0,  Lovejoy  purchased  from  the  defend- 
ant its  check  upon  the  Pacific  Bank,  at  San  Francisco,  for 
the  arnount  of  $750,  payable  to  the  order  of  B.  F.  Smith,  and 
paid  to  it  therefor  the  sum  of  $750.  Lovejoy  at  that  time 
was  indebted  to  Smith  in  an  amount  larger  than  the  amount 
of  the  check,  and  on  the  same  day  sent  the  check  by  mail, 
directed  to  Smith  at  Oakland.  Smith  did  not  receive  the 
check,  but  on  February  5th  it  was  presented  to  the  Pacific 
Bank  by  another  person,  who  represented  himself  to  be  the 
payee,  and  was  paid  to  him.  About  the  17th  of  February, 
Smith  notified  the  Pacific  Bank  of  the  miscarriage  or  loss  of 
the  cheeky  and  was  then  informed  by  the  bank  that  it  had 
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already  bren  presented  to  it  and  paid,  and  at  the  same  time 
the  cheek  was  exhibited  to  him,  with  the  ind  >rspment  of  his 
name  thereon.  Smith  thereupon  pronounced  the  indoi'se- 
ment  a  forgery,  and  demanded  of  the  bank  that  it  deliver  the 
check  to  him,  or  pay  to  him  its  amount.  His  demand  was 
refused,  and  he  immediately  notified  Lovejoy  and  the  de- 
fendant herein  of  such  refusal.  July  31st,  Lovejoy  sold  and 
assigned  the  check  to  Smith,  together  with  all  his  claim  and 
interest  in  the  moneys  represented  thereby,  and  his  demand 
against  the  defendant  therefor.  The  defendant  and  the  Pa- 
cific Bank  had  each  due  notice  of  this  sale  and  assignment. 
Smith  died  in  1893,  and  the  plaintiffs  herein  were  appointed 
his  executors.  The  check  remained  in  the  custody  of  the 
Pacific  Bank  until  January  25,  1894,  when  it  was  delivered 
to  the  plaintiffs  herein.  Thereupon  they  again  demanded 
its  payment  from  that  bank,  which  was  refused,  and  notice 
thereof  given  to  the  defendant,  and  on  January  30th  a  de- 
mand for  its  payment  was  made  of  the  defendant  herein, 
which  was  refused.  Thereafter,  on  the  same  day,  this  action 
was  commenced.  The  defendant  filed  a  general  demurrer 
to  the  complaint,  which  was  overruled,  and  it  thereupon  filed 
its  answer.  The  cause  was  tried  by  the  court,  and  upon  the 
evidence  presented  by  the  plaintiffs — the  defendant  offering 
no  evidence — the  foregoing  facts  were  found,  and  judgment 
rendered  in  favor  of  the  plaintiff.  From  this  judgment 
and  an  order  denying  a  new  trial  the  defendant  has  ap- 
pealed. 

Stated  in  concise  form,  the  facts  alleged  in  the  complaint 
show  that  on  January  31,  1890,  Lovejoy  paid  to  the  defend- 
ant the  sum  of  $750  in  consideration  of  its  agreement — 
evidenced  by  its  check — that  the  Pacific  Bank  would  pay  the 
same  to  B.  F.  Smith  upon  his  demand  therefor;  that  upon 
Smith's  demand  the  Pacific  Bank  refused  to  make  the  pay- 
ment, and  that  the  defendant  had  due  notice  thereof.  The 
action  is  brought  by  the  representatives  of  Smith,  to  whom 
Lovejoy  had  assigned  his  claim  against  the  defendant,  for 
this  breach  of  its  agreement  with  him,  to  recover  the  amount 
Oi  money  so  paid  to  it,  with  interest.  The  other  allegations 
in  the  complaint,  and  facts  found  by  the  court,  are  merely 
matters  of  inducement,  explanatory  of  these  essential  facts, 
and  establishing  the  connection  of  the  plaintiffs  with  the 
cause  of  action  originally  vested  in  Lovejoy. 
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The  iiislrument  wliich  Lovejoy  received  from  the  defend- 
ant was  drawn  by  it  upon  a  bank,  and  is  therefore  a  check. 
(Civ.  Code,  sec.  3254.)  It  is  none  the  less  a  check,  tliough 
draAvn  by  another  banker.  It  was  drawn  at  the  direction  of 
Lovejoy,  to  the  order  of  B.  F.  Smith,  for  the  purpose  of  hav- 
ing him  collect  the  same  from  the  Pacific  Bank  and  place  the 
amount  to  the  credit  of  Lovejoy's  indebtedness  to  him.  Al- 
though Lovejoy  sent  the  check  by  mail  to  Smith,  it  was  never 
received  by  Smith,  and  consequently  remained  the  property 
of  Lovejoy.  The  payment  by  the  Pacific  Bank,  on  February 
5th,  upon  a  forged  indorsement,  gave  to  that  bank  no  rights 
against  the  defendant,  either  to  retain  the  check,  or  to  claim 
a  reimbursement  for  the  amount  paid.  {Janin  v.  London 
etc.  Bank,  92  Cal.  14.*)  Smith's  demand  upon  the  bank 
for  the  payment  of  the  check  on  the  17th  of  February  w^as, 
in  legal  contemplation,  as  the  agent  of  Lovejoy,  and  the  re- 
fusal of  the  bank  to  pay  him  was  a  dishonor  of  the  check. 
The  possession  of  the  check  at  that  time  by  the  bank  obviated 
any  necessity  of  its  physical  presentation  by  Smith.  The 
notice  to  the  defendant  of  this  dishonor  fixed  the  liability  of 
the  defendant  to  Lovejoy  for  the  money  originally  paid  by 
him  for  the  check.  He  was  not  required  to  enforce  this  lia- 
bility immediately,  but  could  bring  his  action  therefor  at  any 
time  before  it  should  become  barred  by  the  statute  of  limit- 
ations. When  the  defendant  received  this  notice  of  the  dis- 
honor of  its  check,  its  proper  course  was  to  demand  from  the 
Pacific  Bank  either  the  return  of  the  check,  if  it  was  of  the 
opinion  that  it  had  been  properly  paid,  or  if  not,  of  the  money 
which  it  had  provided  for  its  payment.  Its  cashier  testified 
that  it  ceased  to  transact  business  through  the  Pacific  Bank 
in  August  of  that  year.  In  the  usual  course  of  business, 
there  would  then  have  been  a  settlement  of  the  account  be- 
tween them,  and  the  defendant  would  have  demanded  the 
return  to  it  of  the  check,  or  of  the  money  which  it  had  pro- 
vided for  its  payment.  Instead  thereof,  it  permitted  the 
bank  to  retain  the  check,  and  did  not  insist  upon  the  return 
of  the  money.  If  by  reason  of  this  conduct  the  defendant 
has  sustained  injury,  it  is  to  be  borne  by  itself,  and  not  by 
Lovejoy  or  his  assignee.  It  received  notice  of  the  dishonor 
of  the  check  soon  after  it  was  made,  and  although  it  ap- 
pears that  some  correspondence  in  reference  thereto  was  had 
between  it  and  the  Pacific  Bank,  it  took  no  steps  to  protect 
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itself,  but  appears  to  have  relied  upon  its  view,  as  expressed 
in  one  of  the  letters  of  its  cashier,  that  it  was  under  no  re- 
sponsibility in  the  matter.  In  thus  assuming  that  the  pay- 
ment by  the  Pacific  Bank  was  properly  made,  and  was  a 
discharge  of  its  obligation  to  Lovejoy,  it  was  bound  to  show 
that  the  indorsement  upon  the  check  was  genuine.  When 
it  appeared  at  the  trial  herein  that  this  indorsement  was  a 
forgery,  its  liability  for  the  money  received  by  it  from  Love- 
joy  was  establi:?hed. 

Any  delay  in  the  presentation  of  the  check  was  available 
as  a  defense  by  it  only  to  the  extent  of  the  injury  which  it 
had  suffered  thereby.  (Civ.  Code,  sec.  3255.)  But  there 
is  no  claim  that  it  had  suffered  any  injury  thereby  prior  to 
its  receipt  of  the  notice  of  dishonor.  Its  only  claim  of  in- 
jury is  contained  in  the  allegation,  in  its  answer,  that  the 
Pacific  Bank  became  insolvent  in  1893.  Lovejoy's  right  of 
action  against  it  had,  however,  been  fixed  long  prior  to  that 
date. 

Section  3177  of  the  Civil  Code  makes  the  rights  and  obli- 
gations of  the  drawer  of  the  check  the  same  as  those  of  the 
tirst  indorser  of  any  other  negotiable  instrument,  and  section 
3116  of  the  Civil  Code  declares  that  every  indorser  of  a  nego- 
tiable instrument  warrants  to  every  subsequent  holder  there- 
of, who  is  not  liable  thereon  to  him, — **4.  That  if  the  in- 
strument is  dishonored,  the  indorser  will,  upon  notice  thereof 
duly  given  to  him,  or  without  notice,  where  it  is  excused  by 
law,  pay  the  same  with  interest."  The  action  of  the  court 
in  awarding  to  the  plaintiffs  interest  upon  the  check  from  its 
date  was  in  accordance  with  these  provisions.  By  the  breach 
of  the  defendant's  agreement,  it  became  liable  to  Lovejoy  for 
interest  upon  the  money  from  the  time  it  had  received  it 
from  him. 

The  introduction  of  the  letters  testamentary  to  the  plain- 
tiffs was  sufficient  evidence  of  the  death  of  Smith,  and  of  an 
order  of  the  superior  court  appointing  them  as  his  executors. 
(Dennis  v.  Bint,  122  Cal.  39.*)  The  production  of  the 
check  at  the  trial,  without  any  indorsement  of  the  payee,  was 
evidence  that  it  had  not  been  paid  to  Smith,  and  there  was  no 
evidence  tending  to  show  that  it  had  been  paid  to  him. 

The  complaint  herein  was  filed  January  30,  1894,  and  a 
demurrer  thereto  was  filed  March  19,  1894.  Before  any 
action  had  been  taken  on  the  demurrer,  the  defendant  moved 
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the  court,  March  10,  1897,  to  dismiss  the  action  for  want  of 
prosecution,  and  on  March  20th  its  motion  was  granted,  and 
a  judgment  dismissing  the  action  was  entered  March  22d. 
Upon  an  appeal  from  this  judgment,  it  was  reversed  (Oarth- 
waite  V,  Bank  of  Tulare,  123  Cal.  132),  upon  the  ground 
that  certain  evidence  had  been  improperly  received.  Upon 
the  going  down  of  the  remittitur  the  clerk  placed  the  cause 
upon  the  law  and  motion  calendar,  and  at  the  first  calling  of 
this  calendar  the  defendant  asked  to  have  its  original  mo- 
tion to  dismiss  heard,  and  the  plaintiffs  asked  that  the  de- 
murrer be  heard.  The  court,  after  argument,  entered  an 
order  denying  the  application  of  the  defendant,  and  refus- 
ed to  hear  its  motion.  When  the  demurrer  came  on  to  be 
heard,  the  defendant  objected  to  a  hearing  thereof  until  the 
court  had  first  disposed  of  the  motion  to  dismiss.  The 
court  overruled  this  objection,  and  the  defendant  then  asked 
leave  to  renew  its  motion  to  dismiss  for  want  of  prosecution. 
This  motion  was  also  denied.  It  is  now  urged  by  the  appel- 
lant that  the  court  erred  in  these  rulings,  and  that  for  its 
errors  the  judgment  should  be  reversed. 

We  are  of  the  opinion,  however,  that  the  action  of  the 
court  in  this  respect  did  not  affect  any  substantial  rights  of 
the  defendant,  and  was  not  such  error  as  to  justify  a  reversal 
of  the  judgment.  The  order  of  the  court  refusing  to  dismiss 
the  action  is  not  itself  appealable,  and  upon  an  appeal  from 
the  judgment  this  court  can  review  only  an  intermediate 
order  or  decision  which  involves  the  merits  or  necessarily 
affects  the  judgment.  (Code  Civ.  Proc,  sec.  958.)  The 
decision  on  the  motion  did  not  involve  the  merits  of  the  ac- 
tion, nor  did  it  necessarily  affect  the  judgment  thereafter 
rendered. 

The  reversal  of  the  judgment  upon  the  former  appeal  had 
the  effect  to  leave  the  parties  to  the  action  in  the  same  posi- 
tion as  they  were  prior  to  its  rendition  in  the  superior  court. 
The  motion  for  a  dismissal  of  the  action,  and  the  demurrer 
to  the  complaint,  were  both  before  that  court  for  its  consider- 
ation, in  the  sanie  manner  and  to  the  same  extent  as  they 
were  before  its  former  action  thereon,  or  as  if  they  had  then 
been  presented  to  the  court  for  the  first  time.  The  defendant 
did  not  have  an  absolute  right  to  have  its  motion  considered 
and  determined  before  the  court  could  take  up  and  consider 
the  demurrer,  but  its  application  therefor  was  addressed  to 
the  discretion  of  the  court.  If  the  court  had  made  a  formal 
Older  denying  the  motion  to  dismiss,  its  discretion  therein 

Digitized  by  V^jQOQ  IC  


244  Pettbrson  v.  Stockton  &  T.  R.  R.  Co.    [134  Cal. 

would  not  have  been  subject  to  review.  But  its  delerniina- 
tion  to  hear  the  demurrer  was  equivalent  to  a  denial  of  the 
motion.  Whether  the  court  would  hear  the  motion  to  dii- 
miss,  or  would  hear  the  demurrer  first,  when  both  were 
brought  before  it,  was  addressed  to  its  discretion,  and  the  ex- 
ercise of  this  discretion,  as  well  as  its  subsequent  refusal  to 
permit  the  defendant  to  renew  its  motion,  is  not  subject  to 
review.  In  the  exercise  of  its  discretion  upon  the  motion  of 
the  defendant,  the  court  was  at  liberty  to  consider  the  fact 
that  the  plaintiffs  were  at  the  same  time  seeking  a  disposal  of 
the  demurrer ;  and  if  it  was  of  the  opinion  that  the  plaintiffs* 
motion  for  a  hearing  upon  the  denmrrer  was  a  sufficient 
answer  to  the  claim  of  the  defendant  that  they  were  not  pros- 
ecuting the  action  with  sufficient  diligence,  its  discretion  was 
properly  exercised  in  refusing  to  dismiss  the  action. 
The  judgment  and  order  are  affirmed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 


[Sac.  No.  821.    Department  One.— September  30,  1901.] 

S.  PETTERSON,  Appellant,  v.  STOCKTON  AND  TUOL- 
UMNE RAILROAD  COiMPANY,  Respondent. 

Pleading — Amendment  of  Complaint  at  Trial — Parties — Chanqb 
OF  Action — Discretion. — The  trial  court  did  not  abuse  its  discre- 
tion by  refusing  an  application  to  amend  the  complaint  at  the  trial, 
so  as  to  change  the  action  from  one  against  the  defendant,  to  an 
action  against  the  defendant  and  another  party  jointly,  which 
would  have  been,  in  effect,  another  action,  and  would  probably  re- 
quire a  trial  de  novo. 

Agency  fob  Corporation — Evidence — Declarations  of  President — 
Authority  not  Proved. — The  declarations  of  an  agent  are  not  ad- 
missible to  prove  the  agency;  and  in  an  action  against  a  corpora- 
tion for  grading  done  upon  a  railroad,  where  one  who  became  presi- 
dent of  the  corporation  testified  that  she  did  the  work  of  grading 
at  her  own  expense,  and  on  her  own  account,  to  the  knowledge  of 
the  plaintiff,  the  evidence  of  her  de<']aration,  to  the  effect  that 
she,  in  the  name  of  the  corporation,  had  the  work  done,  is  not 
admissible  against  the  corporation,  without  proof  of  her  authority 
to  act  for  the  corporation  in  that  behalf. 
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Id. — ^Beliet  or  PLAiifxiFF  as  to  Employment.— The  belief  of  the  plain- 
tiff that  he  was  employed  by  a  corporation  defendant  is  imma- 
terial in  the  absence  of  proof  of  some  action  on  the  part  of  the  cor- 
poration justifying  such  belief. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sau 
Joaquin  County  and  from  an  order  denying  a  new  trial. 
Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  W.  Middlecoff,  for  Appellant. 

J.  J.  Burt,  and  McNoble  &  McNoble,  for  Respondent. 

VAN  DYKE,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendant,  and  also  from  an  order  denying 
plaintiff's  motion  for  a  new  trial. 

The  motion  for  a  new  trial  wa^s  made  upon  a  bill  of  ex- 
ceptions, which  is  brought  up  as  part  of  the  record  on  the 
appeal. 

1.  The  appellant  claims  that  the  findings  are  not  sup- 
ported by  the  evidence ;  but  an  examination  of  the  testimony 
satisfies  the  court  that  the  evidence  is,  although  somewhat 
conflicting,  sufficient  to  support  the  findings. 

2.  The  appellant  also  claims  the  court  erred  in  refusing 
permission  to  amend  his  complaint.  The  application  to 
amend  was  made  during  the  trial  of  the  cause,  and  the 
amendment  would  have  changed  the  action  from  one  against 
the  defendant,  to  an  action  against  the  defendant  and  another 
party  jointly.  It  w^ould  have  been,  in  effect,  another  action, 
and  most  likely  a  trial  de  novo.  Under  the  circumstances,  we 
cannot  say  that  the  court  abused  its  discretion  in  denying  the 
motion  to  amend. 

3.  In  appellant's  brief  it  is  alleged  that  the  court  erred  in 
rejecting  evidence.  The  action  is  for  balance  on  account,  for 
work,  labor,  and  services  alleged  to  have  been  performed  by 
the  plaintiff  for  the  defendant,  and  also  by  one  H.  J.  Lorent- 
zen  for  the  defendant,  who  had  assigned  his  claim  to  the 
plaintiff  before  the  suit  was  brought.  The  alleged  labor  and 
services  consisted  in  the  grading  of  a  railroad  bed  or  track. 
The  question  seems  to  have  been  whether  such  grading  was 
done  by  Annie  Kline  Rikert  on  her  own  behalf,  or  by  the 
defendant  corporation.     As  a  witness  for  the  plaintiff,  she 
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had  testified  that  the  grading  of  what  is  known  as  the  Stock- 
ton and  Tuolumne  Railroad  Company  was  done  by  her ;  that 
she  undertook  it  at  her  own  expense,  with  the  intention  of 
afterward  putting  in  the  bills  to  the  company  or  directors,  and 
she  says,  "Mr.  Petterson  knew  that  I  was  carrying  on  the 
grading  on  my  own  account.  We  discussed  that,  and  he 
expected  to  be  a  partner  in  the  construction  company."  After 
the  company  was  organized,  it  seems  she  became  president  of 
the  corporation.  On  the  trial,  the  court  ruled  against  tlie 
plaintiff  in  attempting  to  show  that  Annie  Kline  Rikert 
stated  that  the  defendant  company  was  doing  the  work,  and 
that  she,  in  the  name  of  the  corporation,  actually  had  the 
work  done,  and  also  that  the  plaintiff  believed  he  was  em- 
ployed by  the  defendant.  What  she  might  have  said  could 
not  bind  the  company.  Agency  cannot  be  proved  by  the 
declarations  of  the  agent,  and  no  agency  had  been  shown 
when  the  ruling  was  made.  What  plaintiff  believed,  without 
some  action  on  the  part  of  the  corporation  justifying  such 
belief,  would  cut  no  figure.  There  are  many  questions  pro 
posed,  and  rulings  of  the  court,  in  the  same  line,  and  it  is  not 
necessary  to  notice  them  in  detail.  They  were  all  attempts 
to  bind  the  corporation  by  declarations,  without  showing 
that  the  party  making  such  statements  or  declarations  w^is 
authorized  by  the  corporation  to  act  in  that  behalf.  We 
think  the  court  did  not  err  in  the  respect  noted. 
Judgment  and  order  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  1869.    Department  One.— September  30,  1901.] 

MARGARET  A.  MULLEN,  Respondent,  v.  CORNELIUS 
C.  DUNN,  Appellant. 

Action  upon  Note — Insane  Defendant — Sebvicb  or  Summons — ^Ap- 

FEABANCE     BY     GUAKDIAN — JURISDICTION — APPEAL. — In     an     action 

upon  a  note,  found  to  nave  been  executed  by  the  defendant  when 
he  y!9Ui  competent  to  contract,  though  he  was  found  to  have  been 
afterwards  committed  to  an  insane  asylum,  where  it  appears  that 
the  service  of  summons  was  made  both  upon  the  defendant  and 
upon  his  duly  appointed  guard iun,  and  that  the  answer  was  en- 
titled in  the  name  of  the  defendant,  in  which  the  guardian  answered 
"for  said  insane  person  and  for  himself,"  the  court  acquired  juris- 
diction of  the  person  of  the  insane  defendant,  and  the  judgment 
against  him,  being  supported  oy  the  pleadings  and  findings,  will 
be  affirmed  upon  appeal  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  court  found  that  the  defendant  was  competent  to  con- 
tract when  the  note  sued  upon  wijuj  executed,  though  subse- 
quently committed  to  an  insane  asylum.  Further  facts  are 
stated  in  the  opinion. 

Eugene  F.  Bert,  and  A.  Ruef,  for  Appellant. 

John  W.  Bourdette,  and  Andrew  Thorne,  for  Respondent. 

GRAY,  C. — This  is  an  action  on  a  promissory  note.  After 
a  trial,  the  plaintiff  had  judgment,  and  defendant  appeals 
therefrom. 

The  single  contention  of  appellant  is,  that  the  answer  in 
the  case  was  the  answer  of  the  guardian,  John  0.  Dunn,  and 
not  the  answer  of  the  incompetent,  Cornelius  C.  Dunn,  and 
that  there  is  nothing  to  show  any  appearance  by  or  on  be- 
half of  the  said  Cornelius  C.  Dunn,  or  that  the  court  ever 
obtained  jurisdiction  of  his  person  in  the  case,  and  therefore 
the  court  had  no  power  to  enter  the  judgment  against  him 
from  which  the  appeal  is  taken. 

The  defendant,  as  appears  from  the  pleadings  and  findings, 
was  an  insane  person,  and  his  son,  John  O.  Dunn,  was  the 
duly  appointed  guardian  of  his  person  and  estate.  It  also 
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appears  that  due  personal  service  of  the  summons  was  had 
upon  the  insane  person,  as  well  as  upon  the  said  guardian.  The 
answer  to  the  complaint  was  verified  by  said  John  O.  Dunn, 
and  in  this  verification  he  states  "that  he  is  the  guardian  of 
the  person  and  estate  of  Cornelius  C.  Dunn,  an  incompetent 
person,  and  one  of  the  defendants  in  the  above-entitled  ac- 
tion." In  the  title  of  the  cause,  both  in  the  complaint  and 
answer,  Cornelius  C.  Dunn  is  named  as  a  defendant,  and  the 
answer  is  signed,  "Eugene  F.  Bert,  attorney  for  defendant." 
The  first  paragraph  of  the  answer  reads  as  follows:  "Now 
comes  the  above-named  John  0.  Dunn,  improperly  sued  as 
John  C.  Dunn,  the  guardian  of  Cornelius  C.  Dunn,  an  insane 
person,  and  answering  the  complaint  of  plaintiff  herein  for 
said  insane  person  and  for  himself,  avers  as  follows." 

Section  1769  of  the  Code  of  Civil  Procedure  provides  that 
every  guardian  ''must  appear  for  and  represent  his  ward  in 
all  legal  suits  and  proceedings."  It  is  plain  from  the  lan- 
guage of  the  answer  that  the  guardian  intended  to  appear  for 
and  represent  his  ward  in  the  case,  and  that  the  ward  appears 
and  answers  by  his  guardian ;  and  thus  the  court  gets  juris- 
diction of  the  person  of  the  ward. 

The  judgment  against  Cornelius  C.  Dunn  is  supported  by 
the  pleadings  and  findings,  and  there  is  no  merit  in  the  ap- 
peal. 

The  judgment  should  be  affirmed. 

Smith,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is. affirmed.    Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  81C.    Department  One. — September  30,  190L] 

FRANK  ELLIS  et  al.,  Respondents,  v.  H.  C.  WITMER 
et  al.,  Appellants. 

Stbeet-improvement — Advertisement  fob  Bids — Ordeb  to  Readver- 
TiSE — Designation  of  Newspaper. — Where  the  original  notice  for 
bids  was  properly  advertised  and  posted,  a  subsequent  order  to  re- 
advertise  for  bids,  without  designating  any  newspaper,  must  be 
construed  as  referring  to  the  original  order  for  its  terms. 

Id. — Necessity  for  Readvertisement — ^Limitation  of  Time — Pre- 
sumption.— A  readvertisement  for  bids  is  not  necessary,  unless  the 
original  order  limited  the  time  for  bids;  and  it  cannot  be  presumed 
that  a  time  was  limited  therefor,  where  it  is  not  so  made  to  ap- 
pear. 

Id. — ^Antedated  Bond  fob  Unpaid  Assessments — Delay  in  Minis- 
terial Acts. — The  bonds  to  be  issued  by  the  city  treasurer  for 
the  amount  of  unpaid  assessments  should  be  issued  and  dated  at 
the  expiration  of  the  thirty-days*  credit  allowed  by  the  Street-im- 
provement Act  from  the  date  of  the  warrant;  and  where,  by  rea- 
son of  delay  in  the  ministerial  acts  to  be  performed  by  the  city 
treasurer,  a  bond  was  not  issued  until  after  that  date,  it  was 
properly  dated  as  of  the  date  when  it  should  have  been  issued. 

Id. — Sale  under  Delinquent  Bond — Irregularities — Relief  in 
Equity — Payment  of  Sum  Due. — Where  it  appears  that  the 
assessment  and  bond  were  valid,  a  sale  under  a  delinquent  bond 
cannot  be  annulled  in  equity  for  irregularities  in  selling  under  the 
bond  for  an  excessive  amount,  or  upon  insufficient  notice,  or  at  an 
improper  place,  or  upon  a  defective  certificate,  unless  on  condition 
of  paying  the  sum  due.  W^here  no  such  condition  was  imposed  by 
tho  court,  and  there  is  no  offer  in  the  complaint  to  pay  what  is 
due,  a  judgment  annulling  the  sale  must  be  reversed. 

Id. — Sale  for  Principal  and  Interest  of  Bond. — ^A  sale  for  the 
principal  and  the  interest  of  the  bond  to  the  date  of  sale  is  not  for 
an  excessive  amount.  The  bond  does  not  cease  to  bear  interest 
after  it  becomes  delinquent. 

lo. — Insufficient  Notice  of  Sale — Persons  Delinquent  not  Named. 
— A  notice  of  sale,  not  conforming  to  the  requirements  of  section 
41  of  the  act  of  1891,  and  of  section  3764  of  the  Political  Code,  re- 
ferred to  in  the  Street-improvement  Act,  and  omitting  the  names 
of  the  persons  delinquent,  is  fatally  insufficient.  The  fact  that  the 
names  of  the  persons  delinquent  cannot  be  ascertained  from  the 
bond  is  not  material,  since  they  can  be  ascertained  from  the  proper 
records. 

Id. — Place  of  Sale. — The  place  of  sale  under  a  delinquent  bond,  as- 
suming that  it  was  to  be  determined  by  the  provisions  of  section 
3768  of  the  Political  Code  as  it  stood  prior  to  its  repeal,  must  be 
"in  front  of  the  court-house,  or  in  front  of  the  tax-collector's  of- 
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ficc,"  as  the  board  of  supervisors  may  by  resolution  have  directed, 
for  all  state  and  county  taxes.  The  board  cannot  authorize  such 
sales  to  be  made  "in  the  tax-collector's  office/' 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lynn  Helm,  for  Appellants. 

Goodrich  &  McCutchen,  for  Respondents. 

THE  COURT.— Appeal  from  a  judgment  for  the  plaintiflFs 
and  from  an  order  denying  the  defendants'  motion  for  new 
trial. 

The  plaintilfs  arc  the  owners  of  a  tract  of  land  in  the  city 
of  Los  Angeles,  described  in  the  complaint,  on  which  a  streetr 
assessment  had  been  levied,  and  a  bond  issued  to  one  Done- 
gan,  to  secure  the  same,  under  the  provisions  of  the  Street- 
improvement  Act  of  March,  18,  1885,  as  amended  March  17, 
1891  (Stats.  1891,  p.  110),  and  the  bond  having  become  de- 
linquent, the  projicrly  was  sold  by  the  city  treasurer,  and 
the  certificate  of  purduise  as.-iigned  to  the  defendant  Witmer. 
The  suit  was  brought  to  annul  the  assessment,  bond,  and 
certificate  of  sale,  and  to  enjoin  the  issue  of  a  deed  by  the 
treasurer. 

On  the  trial  the  only  evidence  introduced  by  the  plaintiffs 
was  "the  stipulation  of  counsel  that  betw^een  the  nineteenth 
day  of  December,  1892,  and  (he  first  day  of  January,  1893, 
the  city  treasurer  of  the  city  of  Los  Angeles  made  out  and 
signed  said  bond  set  forth  in  the  amended  complaint  of  plain- 
tiffs, and  thereafter,  on  the  third  day  of  January,  1893,  de- 
livered the  same  to  the  said  Donegan."  On  behalf  of  the  de- 
fendants, evidence  was  offered  to  the  effect  that  on  or  about 
June  9,  1893,  in  an  action  brought  by  Witmer  Brothers,  the 
city  treasurer  was  enjoined  from  making  a  sale  of  an  undi- 
vided five-eighths  of  the  premises  assessed,  pursuant  to  notice 
to  the  treasurer  given  by  Donegan,  March  23, 1893,  and  that 
the  injunction  was  not  dissolved  until  November  29,  1897.  It 
was  also  stipulated,  in  effect,  that  at  the  time  of  the  assess- 
ment and  issue  of  the  bond  the  title  to  an  undivided  five- 
eighths  of  the  premises  assessed  stood  in  the  name  of  one 
Sullivan,  and  the  remaining  three-eighths  in  the  grantors  of 
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the  plaintiffs,  and  that  the  partition  of  the  land — by  which 
the  plaintiffs  became  the  owners  in  severalty  of  the  land  de- 
scribed in  the  complaint — took  place  after  the  bond  was  is- 
sued. This  was  the  only  evidence  in  the  case,  and  it  is  con- 
ceded by  the  respondents  that  it  was  insufficient  to  sustain 
some  of  the  findings.  But  it  is  claimed  that  the  judgment 
is  sustained  by  the  admitted  facts  of  the  case,  and  that,  as 
the  result  could  not  be  changed  on  a  new  trial,  there  was  no 
error  in  refusing  it.  The  points  made  by  the  respondents 
are, — 1.  That  there  was  no  sufficient  order  for  the  publica- 
tion of  notice  for  bids;  2.  That  the  bond  ....  was  invalid, 
because  antedated;  3.  That  the  sale  was  void  for  various 
reasons,  and  the  certificate  of  sale  invalid ;  and  4.  That  the 
special  defense  set  up  in  the  answer  is  insufficient,  and  not 
sustained  by  the  evidence.  The  facts  relating  to  the  several 
l>oints  will  be  stated  as  we  consider  them. 

1.  With  regard  to  the  advertisement  for  bids,  there  were 
three  publications,  all  in  the  Los  Angeles  Times.  The  first 
was  uuder  the  ordinance,  or  an  order,  directing  publication 
in  that  paper,  and  posting,  and  was  admittedly  sufficient.  The 
others  were  published  and  posted  under  subsequent  orders  of 
the  council,  directing  the  clerk  "to  readvertise  for  bids"  for 
the  work.  The  Donegan  bid  was  received  subsequently  to  the 
last  publication;  and  it  is  claimed  there  was  no  sufficient 
order  designating  the  newspaper  for  the  publication,  etc.,  as 
required  by  section  5  of  the  Vrooman  Act.  But  it  is  not  dis- 
puted that  the  first  order  was  sufficient,  and — assuming  that 
another  order  was  necessary — the  subsequent  order  to  re- 
advertise,  we  think,  must  be  construed  as  referring  to  the 
original  order  for  its  terms.  This  is  the  most  obvious  and 
natural  construction  of  the  order ;  and  no  reason  can  be  sug- 
gested why  it  should  be  so  construed  as  to  make  it  void.  The 
cases  cited  by  respondents'  counsel  have,  therefore,  no  ap- 
plication. In  none  of  them  was  there  any  order  directing 
the  publication.  {Meuser  v.  Risdon,  36  Cal.  239;  Chase  v. 
Treasurer  etc.,  122  Cal.  545;  Donnelly  v.  Tilman,  47  Cal.  40; 
Donnelly  v.  Marks,  47  Cal.  187 ;  City  of  Napa  v.  Easterly ^  61 
Cal.  509.)  It  may  be  added  that,  as  the  case  is  presented,  it 
does  not  appear  that,  after  the  first,  any  other  order  or  pub- 
lication of  notice  was  necessary.  All  that  is  required  by 
section  5  of  the  Vrooman  Act  is  that  the  notice  should  be 
once  published.  There  is  no  provision  for  republication,  ex- 
cept in  the  special  case  provided  for;  nor  is  it  required  that 
the  notice  should  limit  the  time  within  which  bids  would  be 
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received.  No  doubt,  it  was  competent  for  the  council  to  pre- 
scribe such  limit;  and,  perhaps,  had  such  a  limit  been  pre- 
scribed, a  readvertisement  would  have  been  necessary.  But 
in  the  case  as  presented  it  does  not  appear,  nor  can  it  be  as- 
sumed, that  a  time  was  limited  for  the  reception  of  bids. 

2.  The  objection  to  the  date  of  the  bond  is  untenable. 
Under  the  provisions  of  section  10  of  the  act,  it  is  the  duty 
of  the  street  superintendent,  upon  the  return  of  the  warrant, 
to  record  it  forthwith,  and  under  the  provisions  of  section 
40,  thereafter,  and  after  the  expiration  of  thirty  days  from 
the  date  of  the  warrant,  to  certify  a  complete  list  of  the  un- 
paid assessments  (amounting  to  fifty  dollars  or  more)  to 
the  city  treasurer,  whose  duty  it  is,  "thereupon,"  to  make 
out  and  issue  the  bonds.  Assuming  the  warrant  to  be  re- 
turned within  thirty  days  of  its  date,  and  that  the  officers  act 
promptly,  the  bonds  will  be  issued  on  expiration  of  the  thirty 
days  from  the  date  of  the  warrant,  and  they  must  be  re- 
garded, therefore,  as  due  on  that  date.  Naturally,  however, 
and  often  from  necessity,  delays  will  occur;  and  such  were 
doubtless  contemplated  by  the  statute.  But  it  cannot  be  sup- 
posed that  it  was  the  intention  of  the  legislature  that  the 
rights  of  the  contractor  should  be  affected  thereby.  The  case 
is  therefore  one  for  the  application  of  the  doctrine  of  rela- 
tion, and  the  bond,  whatever  be  the  date  of  its  actual  issue, 
must  be  regarded  as  taking  effect,  and  may  therefore  be 
dated  as  of  the  date  of  its  proper  i&sue.  (Gibson  v.  Chouteau, 
13  Wall.  101.)  And  this  is  very  clearly  implied  in  the  form 
of  the  bond  given  in  the  act,  which  makes  the  interest  and 
the  term  of  the  bond  to  run  "from  its  date."  Hence,  in  order 
to  give  effect  to  the  assessment, — which,  "with  accrued  in- 
terest," is  declared  to  be  a  lien  upon  the  property  affected 
thereby, — the  bond  must  necessarily  be  dated  as  of  the  date 
on  which  the  assessment  becomes  due.  This,  in  ordinary 
cases,  is  the  date  of  the  return  of  the  warrant,  after  which  it 
is  provided  that  the  amount  unpaid  shall  draw  interest  at  ton 
per  cent  per  annum.  (Vrooman  Act,  sec.  10.)  But  in  the 
case  under  consideration  the  period  for  payment  is  extended 
to  the  expiration  of  thirty  days  from  the  date  of  the  warrant, 
which  must  therefore  be  regarded  as  the  date  of  the  maturity 
of  the  assessment.  In  the  case  at  bar,  the  date  of  the  warrant 
was  November  4th,  and  of  its  return,  December  3, 1892 ;  and 
the  issue  of  the  bond  was  therefore  due  December  5,  1892 ; 
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and  though  by  reason  of  dehiy  in  the  ministerial  acts  to  be 
performed  the  bond  was  not  made  out  and  issued  until  some 
time  afterwards,  it  was  properly  dated  as  of  that  date. 

3.  The  sale  is  attacked  on  the  grounds,  that  the  amount 
for  which  the  land  was  sold  was  excessive ;  that  the  notice  of 
sale  was  insufficient;  that  the  place  of  sale  was  not  as  pre- 
scribed by  law;  and  that  the  certificate  of  sale  is  defective. 
But  there  is  a  preliminary  objection  that  must  be  first  con- 
sidered. 

The  assessment  and  bond  being  valid,  it  appears  that  the 
plaintiffs  are  indebted  for  the  amount  assessed,  or  such  pro- 
portionate part  of  it  as  may  correspond  to  their  land.  This 
being  the  case,  they  cannot  successfully  invoke  the  assistance 
of  a  court  of  equity  against  the  irregularities  in  the  sale  com- 
plained of,  unless  on  the  condition  of  paying  w4iat  is  due 
from  them.  {Esterbrook  v,  O'Brien,  98  Cal.  G71;  Quint  v, 
Hoffman,  103  Cal.  606;  Hellman  v,  Shoultera,  114  Cal.  137; 
Weber  v.  San  Francisco,  1  Cal.  455.)  Here,  no  such  condi- 
tion has  been  imposed  by  the  court,  nor  is  there  an  offer  in 
the  complaint  to  pay  what  is  due.  The  plaintiffs  were  there- 
fore not  entitled  to  relief.  The  decision  in  Chase  v.  Treas- 
urer etc,  122  Cal.  640,  does  not  conflict  with  this  conclusion. 
In  that  case  the  point  w^as  made  that  there  was  no  tender  of 
the  tax,  and  was  overruled;  but  the  ground  of  the  decision 
was,  that  the  assessment  was  void,  and  consequently  there  was 
no  tax  to  be  tendered.  (Chase  v.  Treasurer  etc.y  122  Cal. 
544,  545.) 

On  this  account  the  judgment  must  be  reversed.  But,  on 
the  case  being  remanded,  the  plaintiffs  may,  if  so  advised, 
amend  their  complaint  by  offering  to  pay  into  the  court  such 
portion  of  the  tax  as  may  be  determined  by  the  court  to  be 
due  upon  their  land,  which,  as  the  case  is  now  presented  to 
us,  would  seem  to  be  three  eighths  of  the  whole,  though  we  are 
not  to  be  understood  as  definitely  determining  this  point.  In 
the  case  of  such  amendment,  the  obligee  in  the  bond,  D.  F. 
Donegan,  or  his  representative,  should  be  made  a  party  de- 
fendant, in  order  that  the  right  to  the  money,  as  between  him 
and  the  defendant  Witmer,  may  be  determined.  Though 
this  will  be  unnecessary,  if  it  be  shown  that  the  defendant 
Witmer  has  succeeded  to  the  interest  of  Donegan  in  the  bond. 
If  tlie  complaint  be  not  amended,  judgment  should  be  en- 
tered for  the  defendants.  In  view  of  the  conclusions  we  have 
reached,  it  will  be  unnecessary  to  determine  the  objections  to 
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the  sale,  except  in  so  far  as  may  be  proper  to  direct  the  future 
proceedings  in  the  case. 

The  principal  objection  made  to  the  sale  is,  that  it  was  for 
an  excessive  amount.  The  sale  was  made  by  the  treasurer, 
December  31, 1897,  after  a  demand  made  on  him  by  the  con- 
tractor, December  4,  1897,  the  amount  for  which  the  land 
was  sold  being  the  principal  of  the  bond  ($3,108.10)  and 
intercut  ($1,267.24),  aggregating  $4,435.34.  But  a  pre- 
vious demand  for  sale  had  been  made  on  the  treasurer,  by 
the  contractor,  March  23,  1893,  and  the  land  advertised  for 
sale, — this  being  the  sale  referred  to  above  as  enjoined, — and 
the  point  is  made  by  the  respondents,  that,  under  the  pro- 
visions of  section  41  of  the  act  (Stats.  1891,  p.  119),  the  bond 
became  delinquent  on  the  day  following  the  first  demand, 
March  24,  1893,  and  afterward.^  ceased  to  bear  interest;  so 
that  the  sale  should  have  been  for  the  principal  of  the  bond 
only.  But  the  point,  we  think,  is  untenable.  The  statute 
provides  that  on  the  demand  being  made,  "then  the  whole 
bond,  .  .  .  with  its  accrued  interest,  shall  become  due  and 
payable  immediately,  and  on  the  day  following  shall  become 
delinquent.''  The  effect  of  this  provision  is  simply  to  make 
the  bond  due  on  the  making  of  the  demand,  and  on  the  fol- 
lowing day,  delinquent,  leaving  its  t^nns  otherwise  unaf- 
fected. The  obligation  to  pay  interest  therefore  continues 
unimpaired.  Nor  is  this  conclusion  affected  by  the  remain- 
ing provisions  of  the  section,  conferring  on  the  treasurer  "the 
powers  and  duties  of  tax-collector,  in  the  collection  of  un- 
paid state  and  county  taxes,"  and  directing  him  "to  proceed 
to  advertise  and  sell  [the  landj  by  proceedings  in  all  respects 
the  same  as  provided  by  law  for  the  collection  of  state  and 
county  taxes,"  and  making  applicable  to  the  case  "all  such 
provisions  and  proceedings  after  taxes  have  become  delin- 
quent, including  the  certificate  of  sale,  the  right  of  redemp- 
tion, and  the  deed,  with  the  respective  costs  thereof."  These 
do  not  refer  to  the  obligations  of  the  bond,  which  are  clearly 
defined  by  its  terms,  but  merely  to  the  proceedings  for  col- 
lection by  sale.  The  obligee  of  the  bond  was  therefore  enti- 
tled to  a  sale  for  the  interest  as  well  as  for  the  principal.  Nor 
is  there  anything  in  the  point  that  the  estimated  amount  of 
interest  was  too  great.  Interest  was  estimated  for  five  years 
only,  which,  counting  from  the  date  of  the  bond,  expired 
three  days  before  the  notice,  and  twenty-six  before  the  sale. 

With  regard  to  the  notice  of  sale,  the  principal  objection 

Digitized  by  V^jOOQIC 


^Sept.  1901.]  Ellis  v.  Witmbr.  255 

irf,  that  it  does  not  conform  to  the  requirements  of  section 
37G4  of  the  Political  Code,  to  vvhicli,  under  section  41  of  the 
act  of  1891,  the  treasurer  was  required  to  conform  his  pro- 
ceedings. This  objection,  we  think,  is  well  taken.  The  pro- 
vi.»<ions  of  the  section  of  the  Political  Code  cited  require  that 
the  delinquent  list  (which,  in  the  case  of  taxes,  is  part  of  the 
notice  of  sale)  "must  contain  [among  other  things]  the 
names  of  the  persons  .  .  .  delinquent."  These  are  omitted 
in  the  notice,  and  we  think  the  omi.-^sion  fatal.  {Shipman  v. 
Forbe.%  97  Cal.  572;  Simmons  v.  McCarthy,  118  Cal.  622; 
Coolcy  on  Taxation,  482  et  seq.)  It  is  true,  as  suggested  by 
the  appellant,  that  these  names  cannot  be  ascertained  from 
the  bond.  But  we  are  not  at  liberty,  on  this  account,  to  dis- 
regard the  plain  language  of  the  .statute.  The  names  of  the 
persons  delinquent  could  have  boon  obtained  from  the  proper 
records. 

With  regard  to  the  place  of  sale,  it  does  not  appear  from 
the  record  that  it  was  not  the  right  place.  Assuming,  as 
claimed  by  the  one  and  admitted  by  the  other  party,  that  the 
matter  is  to  be  determined  by  the  provisions  of  section  3708 
of  the  Political  Code,  subsequently  repealed  {llamish  v.  llart- 
ivell,  126  Cal.  446,  447),  the  proper  place  would  \)e  **in  front 
of  the  court-house,  or  in  front  of  the  tax-collector's  otiice, 
as  the  board  of  supervisors  [may],  by  resolution,  [have  di- 
rected], for  all  state  and  county  taxes";  for,  by  section  41 
of  the  act  of  1891,  it  is  provided  that  the  proceedings  shall  be 
as  required  "for  delinquent  state  and  county  taxe.-?."  But, 
in  the  absence  of  any  resolution  of  the  board  directing  at 
which  of  these  places  the  sales  should  be  made,  it  cannot  bo 
determined  whether  the  sale  was  made  at  the  right  place,  or . 
otherwise.  The  resolution  alleged  in  the  complaint  on  in- 
formation and  belief,  that  sales  for  state  and  county  taxes 
shall  take  plaee  "in  the  tax-collector's  office,"  was  obviously 
beyond  the  powers  of  the  board,  which  extended  only  to  the 
choice  of  one  or  the  other  of  the  two  places  specified  in  the 
statute.  The  objections  to  the  certificate  of  sale  need  not  be 
considered. 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

Hearing  in  Bank  denied. 
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[Crim.  No.  672.     In  Bank.— October  1,  1901.1 

THE  PEOPLE,  Respondent,  v.  BERT  ROSS,  Appellant. 

Criminal  Law — ^Murdeb — Instructions — Absence  of  Intention  to 
Kill — Request  Co^-ered  by  Charge. — Upon  a  trial  for  murder, 
it  is  not  error  to  refuse  an  instruction  applicable  to  the  defendant's 
testimony,  that  if  the  jury  should  find  from  the  evidence  that  at 
the  time  when  the  defendant  assaulted  the  deceased  he  did  not  in- 
tend to  kill  him,  they  couid  not  find  the  defendant  guilty  of  mur- 
der in  the  first  degiee,  where  it  appears  that  such  requested  "in- 
struction was  fully  eovored  by  the  other  instructions  given  in  the 
charge  of  the  court." 

Id. — Cause  of  Death — ^Requested  Instruction  Inapplicable  to  Evi- 
dence.— Where  there  was  no  evidence  which  would  authorize  the 
jury  to  find  that  deceased  came  to  his  death  by  reason  of  any  neglect 
or  unskillful  treatment  on  the  part  of  the  surgeons,  a  requested 
instruction  upon  that  subject  was  properly  refused. 

Id. — Discretion  of  Jury  as  to  Penalty — Control  by  Instruction 
Improper — Reasonable  Doubt. — The  discretion  given  to  the  jury 
by  section  190  of  the  Penal  Code,  in  determining  the  ]>enalty  for 
murder  in  the  first  degree,  is  to  be  exercised  upon  their  own  con- 
sideration of  the  evidence,  without  other  instruction  than  to  call 
the  attention  of  the  jury  to  its  provision.  Their  discretion  cannot 
be  controlled  by  instructions  presenting  reasons  for  its  exercise  in 
one  mode  rather  than  another;  and  a  requested  instruction,  that  in 
case  of  their  finding  murder  in  the  first  dcgi-ee,  they  should,  in 
their  discretion,  as  to  fixing  the  penalty  therefor,  give  the  defend- 
ant the  benefit  of  a  reasonable  doubt,  in  favor  of  imprisonment 
for  life,  rather  ihan  the  death  penalty,  was  properly  refused. 

Id. — Indictment — Circumstances  of  Offense. — An  indictment  suffi- 
ciently charging  the  defendant  with  the  crime  of  murder  is  not  im- 
paired by  the  manner  in  which  the  facts  constituting  the  crime, 
or  the  circumstances  under  which  it  was  committed,  are  subse- 
quently stated  therein. 

Id. — ^Motion  to  Set  Aside  Verdict — Misconduct  of  Jury — Newly 
Discovered  Evidence — Continuance  for  Affidavits  not  Sup- 
ported.— ^Where  the  defendant,  upon  an  adjourned  day  for  pro- 
nouncing judgment,  moved  to  set  the  verdict  aside  for  miscon- 
duct of  the  jury,  and  for  newly  discovered  evidence,  and  asked  for  a 
continuance  for  a  reasonable  time  in  which  to  procure  affidavits  of 
witnesses  upon  both  grounds,  but  presented  no  affidavit  whatever 
in  support  of  the  motion,  the  continuance  was  properly  refused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County.    E.  P.  Unangst,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Graves  &  Graves,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

HARRISON,  J. — The  appellant  was  convicted  of  murder 
in  the  first  degree,  and  sentenced  to  suffer  the  punishment  of 
death.  At  the  trial,  the  evidence  disclosed  the  following 
facts  connected  with  the  homicide:  The  defendant  had 
been  convicted  of  a  felony  in  the  superior  court  of  San 
Diego,  and  sentenced  to  imprisonment  in  the  state  prison 
at  Folsom,  and  was  being  taken  thither  upon  the  steam- 
ship Santa  Rosa,  in  the  custody  of  W.  J.  Ward,  a  deputy 
sheriff  of  that  county.  While  the  steamer  was  lying  at  the 
wharf  at  Port  Harford,  the  defendant  formed  the  purpose 
of  escaping  from  the  custody  of  the  officer,  and  in  pursuance 
thereof,  while  they  were  alone  in  a  stateroom  on  the  steamer, 
took  up  a  water-bottle,  with  which  he  struck  the  officer  sev- 
eral times  upon  the  head,  with  such  force  as  to  break  the 
skull  and  injure  the  brain,  to  such  an  extent  as  to  render 
him  senseless,  and  cause  his  death  a  few  days  afterwards. 

The  defendant  was  a  witness  in  his  own  behalf,  and 
testified  that  he  struck  the  officer  with  the  bottle  several  times 
with  the  intention  of  knocking  him  senseless,  so  that  he 
might  escape,  but  that  he  had  no  intention  of  killing  him; 
that  the  officer  was  sitting  in  a  chair  when  he  struck  him  the 
first  time ;  that  he  then  jumped  up  and  grabbed  the  defend- 
ant's hand,  whereupon  the  defendant  struck  him  again,  and 
then  pushed  him  back  into  the  chair,  and  hit  him  several 
times  after  he  had  sat  down.  The  defendant  asked  the  court 
to  instruct  the  jury  as  follows:  "If  you  find  from  the  evi- 
dence that  at  the  time  defendant  assaulted  the  said  Ward,  he 
did  not  intend  to  kill  said  Ward,  you  cannot  find  the  defend- 
ant guilty  of  murder  in  the  first  degree."  The  refusal  to 
give  this  instruction  is  assigned  as  error.  The  court  had 
previously  instructed  the  jury  that  if  they  were  satisfied 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant killed  Ward,  they  "must  ascertain  his  intent,  and 
whether  the  killing  was  willful,  deliberate,  and  premeditated, 
from  the  conduct  of  the  defendant,  his  motive,  if  any  he 
had,  for  committing  the  act,  and  all  the  circumstances  con- 
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nected  with  the  commission  of  the  act,  as  shown  by  the 
proof/'  and  at  the  request  of  the  defendant  had  given  the 
following  instruction:  "If  the  jury  are  satisfied,  beyond  a 
reasonable  doubt,  that  defendant  caused  the  death  of  said 
Will  J.  Ward,  but  that  at  the  time  defendant  struck  said  de- 
ceased he  only  intended  to  stun  him,  as  to  enable  defendant 
to  escape  from  the  custody  of  said  deceased,  and  that  said 
defendant  did  not  intend  to  kill  said  deceased,  you  must  ac- 
quit defendant  of  murder  in  the  first  degree."  The  instruc- 
tion refused  by  the  court  was  thus  fully  covered  by  the 
instructions  already  given,  and  the  court  did  not  err  in  its 
refusal.  Other  objections  to  the  instructions  of  the  court  are 
assigned  as  error,  but  the  instructions,  as  a  whole,  are  fully 
as  favorable  to  the  defendant  as,  under  the  evidence,  he  was 
entitled  to  have  given  to  the  jury. 

There  was  no  evidence  before  the  jury  from  which  they 
would  have  been  authorized  to  find  that  the  deceased  came 
to  his  death  by  reason  of  any  neglect  or  unskillful  treatment 
on  the  part  of  the  surgeons,  and  the  court  very  properly  de- 
clined to  give  the  instruction  therefor  asked  by  the  de- 
fendant. 

The  court  did  not  err  in  refusing  the  instruction  asked 
with  reference  to  the  consideration  by  the  jury  of  the  testi- 
mony given  by  the  defendant.  {People  v.  Winters,  125  Cal. 
325.)  Neither  did  the  court  err  in  refusing  to  instruct  the 
jury,  that  if  they  should  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  was  guilty  of  murder 
in  the  first  degree,  and  yet  should  entertain  a  reasonable 
doubt,  in  the  exercise  of  their  discretion,  as  to  whether  the 
penalty  to  be  imposed  should  be  death,  or  only  imprison- 
ment for  life,  they  should  find  the  defendant  guilty  of  mur- 
der in  the  first  degree,  with  imprisonment  for  life  only.  The 
discretion  which  is  given  to  the  jury  by  section  190  of  the 
Penal  Code,  in  determining  whether  a  person  whom  they 
find  guilty  of  murder  in  the  first  degree  shall  suffer  death, 
or  imprisonment  in  the  state  prison  for  life,  is  a  discretion  to 
be  exercised  upon  their  own  consideration  of  the  evidence, 
and  without  any  instruction  from  the  court  as  to  the  grounds 
or  reasons  for  the  mode  in  which  they  shall  exercise  it. 
(People  V,  Leary,  105  Cal.  486.)  It  has  been  held  not  to 
be  error  to  call  the  attention  of  the  jury  to  this  provision  of 
the  Penal  Code,  but  it  has  never  been  held  that  it  would  be 
proper  for  the  court  to  attempt  to  control  their  exercise  of 
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this  discretion,  by  presenting  to  them  reasons  for  exercising 
it  in  one  mode  rather  than  in  another. 

The  indictment  sufficiently  charged  the  defendant  with 
the  crime  of  murder.  This  sufficiency  is  not  impaired  by 
the  manner  in  which  the  facts  constituting  the  crime,  or  the 
circumstances  under  which  it  was  committed,  are  subse- 
quently stated  therein. 

The  verdict  of  the  jury  was  rendered  May  5,  1901,  and 
at  that  time  May  16th  was  fixed  as  the  day  for  pronouncing 
judgment.  This  time  was  afterwards  continued  until  May 
23d.  On  that  day  the  defendant  moved  to  set  aside  the 
verdict,  upon  the  grounds,  among  others,  of  misconduct  of 
the  jury  and  of  newly  discovered  evidence.  After  this  mo- 
tion was  made,  but  before  argument  thereon,  the  defendant 
asked  the  court  for  a  continuance,  and  that  he  be  given  reas- 
onable time  to  procure  the  affidavits  of  witnesses  as  to  such 
newly  discovered  evidence,  and  misconduct  of  the  jury.  The 
bill  of  exceptions  recites,  "that  no  affidavit  by  the  defendant, 
or  by  any  one  on  his  behalf,  of  any  kind,  or  at  all,  were 
presented  to  the  court  in  support  of  said  motion  for  a  con- 
tinuance, showing  any  fact  whatever  in  regard  to  said  alleged 
newly  discovered  evidence,  or  that  said  verdict  was  decided 
by  lot,  and  by  means  other  than  a  fair  expression  of  opinion 
on  the  part  of  the  trial  jurors,  and  no  showing  of  any  kind 
whatever  was  made  in  support  of  said  motion  for  a  contin- 
uance." Under  these  circumstances  the  court  very  properly 
refused  to  grant  the  continuance.  The  defendant  was  not 
entitled  to  have  time  within  which  to  procure  such  affidavits, 
unless  he  should  at  least  give  to  the  court  reasonable  grounds 
for  his  belief  that  the  affidavits  could  be  obtained,  and  that 
they  would  show  matter  entitled  to  be  considered  upon*  the 
motion  to  set  aside  the  verdict. 

The  judgment  is  affirmed. 

Garoutte,  X,  Van  Dyke,  J.,  McFarland,  J.,  Temple,  J., 
and  Beatty,  C.  J.,  concurred. 


Rehearing  denied. 
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[S.  F.  No.   1572.  In  Bauk.^October  1,   1901.] 

RUDOLPH  J.  TAUSSIG  ct  al.,  Respondents,  v.  BODE  & 
HASLETT,  Appellant. 

Bailment — Storage  of  Spirits  in  Warehouse — Failure  to  Redeliver 
— Prima  Facie  Case — Burden  of  Proof — Excuse  of  Failure.— 
Where  barrels  of  spirits  yvere  stored  in  a  warehouse,  proof  of  the 
deposit,  and  of  failure  of  the  bailee  to  redeliver  in  accordance  with 
the  terms  of  the  contract,  makes  a  prima  facie  case  for  the  bailor, 
and  the  burden  of  proof  is  upon  the  bailee  to  excuse  the  failure  to 
redeliver. 

Id. — Leakage — Shifting  of  Burden. — Where  the  bailee  shDws  a  re- 
turn of  the  barrels  stored,  and  that  the  contents  have  been  lost  by 
leakage,  the  burden  shifts  upon  the  bailor  to  prove  afilrmatively 
that  the  leakage  was  caused  by  the  fault  of  the  bailee. 

Id. — Stipuiations  Limiting  Liability  of  W^areiiousemen — Pubuc 
Policy. — There  is  no  public  policy  to  be  infringed  by  stipulations 
limiting  the  liability  of  warehousemen  for  loss  or  deterioration 
caused  by  the  inherent  qualities  of  the  articles  stored,  or  by  de- 
fects in  the  vessels  containing  them,  not  caused  by  fault  of  the 
warehousemen. 

Id. — Warehouse  Receipt — Printed  Stipulation — Leakage  at  Own- 
er's Risk — ^Failure  of  Warehousemen  to  Inspect. — Where  the 
warehouse  receipt  contained  a  printed  stipulation  that  leakage  was 
to  be  at  the. owner's  risk,  the  owner  of  the  spirits  stored  is  con- 
clusively chargeable  with  knowledge  thereof,  and  is  bound  thereby. 
In  view  of  such  stipulation,  it  was  not  actionable  negligence  for 
the  warehousemen  merely  to  fail  to  inspect  for  leakage  the  barrels 
of  spirits,  though  they  were  stored  two  tiers  high,  with  no  passage- 
way between  the  tiers. 

Id. — Duty  of  Bailor  to  Inspect — ^Mode  of  Piling  Barrels. — Under 
the  warehouse  receipt,  it  was  the  duty  of  the  bailor,  and  not  of  the 
bailee,  to  inspect  the  barrels  for  leakage.  For  the  purpose  of 
such  inspection,  he  could  have  required  a  removal  of  the  barrels, 
or  a  different  mode  of  piling  them.  In  the  absence  of  any  attempt 
of  the  bailor  at  inspection,  the  mode  of  the  piling  of  the  barrels 
by  the  bailee,  which  does  not  appear  to  have  been  otherwise  than 
customary,  is  immaterial,  even  if  it  be  assumed  to  be  improper,  as 
preventing  convenient  inspection. 

Id. — ^Negligence — Erroneous  Instructions. — Instructions  to  the  ef- 
fect that  even  if  the  leakage  was  due  to  the  original  negligence  of 
the  plaintiffs  in  storing  the  spirits  in  leaky  casks,  the  defendant 
was  nevertheless  liable  for  the  loss,  if  by  ordinary  care  he  could 
have  discovered  and  cured  the  defect,  and  prevented  the  loss  by 
leakage  or  shrinkage  of  the  barrels,  from  defective  cooperage,  and 
allowing  to  the  defendant  no  benefit  whatever  from  the  stipula- 
tion against  loss  from  leakage,  were  erroneous,  and  require  a  re- 
Tersal  of  the  judgment. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  T.  Wright,  for  Appellant. 

Where  the  defendant  has  accounted  for  loss  of  the  prop- 
erty stored,  the  burden  of  proving  that  the  leakage  was  the 
result  of  defendant's  negligence  was  upon  the  plaintiff. 
{Wilson  V.  Southern  Pacific  Ry.  Co.,  62  Cal.  164;  Clafiin  v, 
Meyer,  75  N.  Y.  262  ;i  Schmidt  v.  Blood,  9  Wend.  271 ;» 
28  Am.  &  Eng.  Ency.  of  Law,  648,  649,  650;  Cooper  v.  Bar- 
ton, 3  Camp.  5,  note.)  No  recovery  can  be  had  for  lo^s  re- 
sulting from  defective  cooperage.  (Nelson  v,  Stevenson,  5 
Duer,  539;  Hudson  v.  Paxendale,  2  Halst.  &  N.  575,  582.) 
The  stipulation  in  the  warehouse  receipt  was  valid,  and 
binding  upon  the  plaintiff,  and  made  the  leakage  at  his  risk, 
which  is  not  shown  to  have  been  caused  by  the  defendant's 
fnult.  (Story  on  Bailments,  9th  ed.,  sec.  32;  Schouler  on 
Bailments  and  Carriers,  2d  ed.,  sec.  20;  2  Am.  &  Eng.  Ency. 
of  Law,  51,' note  5;  Mariner  v.  Smith,  5  Heisk.  203;  Dim- 
mick  V.  Milwaukee  etc,  Ry.  Co,,  18  Wis.  471;  Steele  v, 
Townsend,  37  Ala.  247 ;»  Lake  v.  Hurd,  38  Conn.  536;  Rob- 
ivson  V,  Merchants'  Dispatch  Transportation  Co.,  45  Iowa, 
470;  Adams  Express  Co.  v.  Sharpless,  77  Pa.  St.  516;  Strohn 
V,  Detroit  etc.  R.  R.  Co.,  21  Wis.  554.*)  The  instructions 
were  erroneous.  If  plaintiffs  were  negligent  in  having  their 
spirits  stored  in  defective  casks,  defendants  cannot  be  made 
liable,  unless  they  willfully  or  by  wanton  negligence  direct- 
ly caused  the  loss.  (Beach  on  Contributory  Negligence,  33, 
43,  45,  76,  77,  78,  82;  Gay  v.  Winter,  34  Cal.  153;  Maumus 
V.  Champion,  40  Cal.  121 ;  Robinson  v.  Western  Pacific  R, 
R.  Co,,  48  Cal.  424;  Fleming  v.  Western  Pacific  R,  R.  Co., 
49  Cal.  253;  Hearne  v.  Southern  Pacific  R.  R.  Co.,  50  Cal. 
482;  Strong  v.  Sacramento  etc.  R.  R.  Co.,  61  Cal.  326;  Mur- 
phy V.  Deane,  101  Mass.  455  \^  Birge  v.  Gardiner,  19  Conn.  * 
511 ;«  Robinson  v.  Cone,  22  Vt.  222.^) 

Reinstein  &  Eisner,  and  M.  S.  Eisner,  for  Respondents. 
The  plaintiff  must  prove  the  alleged  loss  by  defective  coop- 

1  31  Am.  Rep.  467.  «  3  Am.  Rep.  390. 

"24  Am.  Dec.  143.  «60  Am.  Dee.  261. 

8  79  Am.  Dec.  40.  7  54  Am.  Dec.  67. 
4  94  Am.  Dec.  664. 
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erage  with  reasonable  certainty  before  plaintiff  can  be  re- 
quired to  show  negligence  of  the  defendant.  (Clafiin  v. 
Meyer,  75  N.  Y.  260;*  Williams  v.  New  York  etc.  Ry.  Co., 
5(>  N.  Y.  Super.  Ct.  508;  4  N.  Y.  Supp.  S3i;Arent  v.  Squire, 
1  Daly,  347 ;  Cox  v.  0' Riley,  4  Ind.  368.*)  A  warehouse- 
nmn  who  pays  no  attention  to  discover  what  is  going  on 
within  his  warehouse  in  relation  to  the  goods  intrusted  to 
him  is  guilty  of  gross  negligence.  (Chenowith  v.  Dicken- 
son, 8  B.  Mou.  156.)  A  bailee  must  use  care  and  watchful- 
ness, necessary  to  preserve  the  article  bailed,  (Hatchett  v. 
Gibson,  13  Ala.  587.)  A  stipulation  limiting  liability  can- 
not excuse  a  bailee's  negligence.  {Lancaster  County  Na- 
tional Bank  v.  Smith ,  62  Pa.  St.  47;  Collins  v.  Burns,  63  N. 
Y.  1;  Canfield  v.  Baltimore  etc.  Ry.  Co.,  93  N.  Y.  532 ,» 
Blumenthal  r.  Brainerd,  38  Vt.  402;^  Holtzclaw  v.  Duff,  27 
Mo.  392.)  The  bailee  must  prove  that  he  was  not  at  fault, 
and  used  prgper  precautions.  (Jackson  v.  Sacramento  F. 
n.  R.  Co,,  23  Cal.  269;  Wilson  v.  Southern  Pac.  R.  R.  Co., 
62  Cal.  164;  Wilson  v,  California  Cent.  R.  R.  Co.,  94  Cal. 
171;  Ckflin  v.  Meyer,  75  N.  Y.  260;*  Coleman  v.  Living- 
slon,  36  N.  Y.  Super.  Ct.  32;  Golden  v.  Romer,  20  Hun,  438; 
Schmidt  v.  Blood,  9  Wend.  268;  Reed  v.  Crowe,  13  Daly, 
164;  Arent  v.  Squire,  1  Daly,  347;  Burnell  v.  New  York 
Cent,  Ry,  Co.,  45  N.  Y.  184 ;«  Fairfax  v.  New  York  Cent,  etc. 
R.  R,  Co,,  67  N.  Y.  11 ;  Schtverin  v,  McKie,  51  N.  Y.  180;'' 
Woodruff  V.  Painter,  150  Pa.  St.  91 ;»  Clark  v,  Spcnce,  10 
Watts,  335;  Cox  v,  O'Riley,  4  Ind.  368 ;»  Boies  v,  Hartford 
etc,  R,  R.  Co.,  37  Conn.  272 ;»«  Lynch  v.  Kluber,  46  N.  Y. 
Supp.  428;  20  Misc.  Rep.  601.)  A  warehouseman  is  liable 
for  leakage  or  loss  resulting  from  want  of  ordinary  care  to 
preserve  and  protect  the  property.  {Baltimore  etc.  R.  R, 
Co.  V.  Schumacher,  29  Ind.  168;**  Chenowith  v.  Dickinson, 
8  B.  Mon.  156.)  If  the  negligence  of  the  plaintiff  was  a 
remote  cause,  and  the  defendant  might  have  avoided  the 
k»ss  by  ordinary  care,  the  defendant  must  make  the  loss 
•  good.  (Beach  on  Contributory  Negligence,  sec.  25,  p.  31; 
Esrey  v.  Southern  Pacific  Co.,  103  Cal.  545;  Fox.  v.  Oak- 
land etc.  Ry.  Co.,  118  Cal.  55,  62.*^) 

1  81  Am.  Rep.  467.  7 10  Am.  Rep.  581. 

2  68  Am.  Bee.  633.  8  30  Am.  St.  Rep.  786. 
8  45  Am.  Rep.  268.                               9  58  Am.  Dec.  633. 

4  01  Am.  Dec.  349.  109  Am.  Rep.  347. 

ff  31  Am.  Rep.  467.  H  96  Am.  Dec.  510. 

6  0  Am.  Rep.  61.  U62  Am.  St.  Rep.  216. 
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BEATTY,  C.  J.— The  defendant  is  proprietor  of  a  bonded 
warehouse  in  the  city  of  San  Francisco.  On  the  20th  of  Jan- 
uary, 1896,  it  received  from  the  plaintiffs,  and  stored  in  its 
warehouse,  sixty-four  barrels  of  spirits.  About  the  4th  of 
March,  following,  it  was  discovered  that  some  of  the  barrels 
were  leaking,  and  immediately  notified  the  plaintiffs,  who, 
upon  examination,  found  that  eight  barrels  showed  excessive 
outage.  One  barrel  was  practically  empty,  three  or  four 
leaking  badly,  and  the  others  to  some  extent.  The  total 
amount  of  loss,  over  and  above  the  ordinary  allowance  for 
evaporation,  was  181  Vi  gallons,  equal  to  225  V^  proof  gallon.^, 
of  the  value  of  $484.50.  The  plaintiffs  sue  to  recover  that 
amount,  and  charge,  by  the  first  count  of  their  complaint, 
that  the  loss  was  due  to  leakage  caused  by  the  careless,  negli- 
gent, and  improper  handling  and  storage  of  the  barrels  by 
the  defendant.  In  a  second  count  they  simply  allege  a  de- 
livery of  the  64  barrels  to  defendant  on  a  contract  of  storage, 
and  a  failure  and  refusal  of  the  defendant  to  redeliver 
on  their  demand  181  Va  gallons  of  the  amount  stored.  The 
cause  was  tried  by  a  jury,  upon  evidence  relating  almost 
exclusively  to  the  first  count,  and  the  instructions  requested 
by  the  parties  and  given  or  refused  by  the  court  bore  mainly 
upon  the  measure  of  defendant's  responsibility  for  a  loss 
caused  by  leakage  from  the  barrels  during  the  time  they  re- 
mained on  storage. 

The  jury  brought  in  a  verdict  for  the  plaintiffs,  and  the 
defendant  appeals  from  the  judgment  and  from  an  order 
denying  a  new  trial. 

Some  question  is  made  as  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  and  with  reference  to  this  point  there 
is  a  controversy  as  to  the  burden  of  proof,  but  as  to  this  little 
need  be  said.  We  agree  with  respondents,  that  in  a  case  of 
this  character,  proof  of  the  deposit  and  of  failure  of  the  bailee 
to  redeliver  in  accordance  with  the  terms  of  the  contract, 
makes  a  prima  facie  case,  and  that  the  burden  is  upon  the 
warehouseman  to  excuse  the  failure  to  redeliver;  but  we  also 
agree  with  the  appellant,  that  when,  as  in  this  instance,  he 
shows  a  return  of  the  packages  stored,  and  that  the  con- 
tents have  been  lost  by  leakage,  the  burden  shifts  to  the  plain- 
tiff to  prove  affirmatively  that  the  leakage  was  caused  by  the 
fault  of  the  bailee.  This  was  the  principle  decided  in  Wilson 
V.  Southern  Pacific  R.  R.  Co.,  62  Cal.  164,  and  it  is  entirely 
reasonable  and  just.  But  even  in  this  view  there  was  evi- 
dence sufficient  to  sustain  the  verdict  for  plaintiffs,  if  the  in- 
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structions  of  the  court  correctly  stated  the  law.  Not  that  the 
defendant  was  shown  to  have  stored  or  handled  the  casks  im- 
properly, which  is  one  of  the  things  that  the  plaintiffs  under- 
took to  prove,  but  only  because  there  was  a  failure  on  the 
part  of  defendant,  according  to  the  rule  laid  down  by  the 
court,  to  make  sufficiently  frequent  and  careful  inspection  of 
the  casks  for  the  purpose  of  determining  whether  they  were 
leaking. 

There  was  an  eflFort  to  prove  that  the  warehouse  was  im- 
properly constructed  or  badly  arranged,  so  that  the  casks 
were  expo.sed  to  drafts,  the  effect  of  north  winds,  etc.,  causing 
shrinkage  of  the  staves.  But  upon  this  point  we  think  there 
was  a  failure  of  proof,  while  on  the  other  hand  there  was  very 
strong  evidence  that  the  casks  that  leaked  were  faultily  con- 
structed. And  besides,  the  plaintiffs  knew,  or  had  the  means 
of  knowing,  all  about  the  arrangement  and  situation  of  the 
warehouse,  whether  and  to  what  extent  it  was  exposed  to 
drafts  or  north  winds,  how  casks  were  ordinarily  piled  and  ar- 
ranged on  the  floor,  and  in  what  position,  with  reference  to 
the  doors  of  the  warehouse,  these  sixty-four  casks  were  placed. 

It  was  shown,  however,  that  the  casks  were  piled  in  a  double 
tier, — chime  to  chime, — and  two  tiers  high,  with  no  passage- 
way between,  so  that  one  head  of  each  cask  was  concealed 
from  view  as  they  lay,  and  so  that  they  could  leak  at  the 
covered  ends  without  discovery. 

Under  the  instructions  of  the  court,  the  jury  were  at  liberty 
to  find  that  this  was  actionable  negligence  on  the  part  of  the 
defendant,  and  in  view  of  the  extreme  weakness  of  the  evidence 
as  to  any  other  fault  or  negligence  of  the  defendant,  we  are 
justified  in  assuming  that  the  verdict  was  based  wholly  upon 
a  finding  of  negligence  in  this  particular,  and,  at  all  events, 
the  verdict  cannot  be  sustained  if  the  jury  were  erroneously 
instructed  to  the  prejudice  of  the  defendant  in  respect  to  this 
matter. 

Whether  it  was  actionable  negligence  on  the  part  of  the 
defendant  to  fail  to  inspect  the  casks  for  the  purpose  of  de- 
tecting leakage,  depends  primarily  upon  the  terms,  ex- 
press or  implied,  of  the  contract  of  storage,  construed  in  the 
light  of  the  circumstances  of  its  execution.  The  only  circum- 
stances material  to  be  considered  in  connection  with  the 
terms  of  the  contract  as  contained  in  the  warehouse  receipt  are 
that  the  plaintiffs  had  been  storing  spirits  in  the  defendant's 
warehouse  for  several  months  before  these  sixty-four  casks 
were  stored  in  January,  1896 ;  that  the  practice  was  to  have 
the  spirits  shipped  directly  to- the  warehouse;  that  on  the  ar 
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rival  of  a  carload  the  plaintiffs  were  notified,  and  sent  their 
agent  to  inspett  the  goods,  and  especially  to  see  that  the 
cooperage  was  all  right, — to  see,  in  other  words,  that  the 
casks  were  in  a  condition  to  be  safely  stored.  Both  parties 
were  equally  well  informed  as  to  the  volatile  nature  of  spirits, 
and  the  danger  of  loss  from  leakage  and  evaporation.  On  the 
arrival  of  these  sixty-four  casks  at  the  warehouse,  the  plain- 
tiffs were  notified,  and,  in  accordance  with  their  usual  prac- 
tice, sent  their  agent  to  inspect  the  cooperage.  Both  he  and 
the  agents  of  defendant  satisfied  themselves  that  the  barrels 
were  in  good  condition  and  fit  to  be  stored,  and  thereupon  the 
defendant  issued  its  receipt,  in  the  following  terms : — 
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Counsel  for  the  respective  parties  differ  as  to  the  effect  of 
the  notice  printed  on  the  face  of  this  receipt,  that  loss  by  leak* 
age  was  at  the  owner's  risk.  Respondents  claim, — 4.  That 
the  notice  is  no  part  of  the  contract;  and  2.  That  even  if  it  is 
treated  as  a  binding  stipulation,  it  could  not  exempt  the  ap- 
pellant from  liability  for  loss  by  leakage,  which,  as  they 
contend,  might  have  been  discovered  and  prevented  if  the 
casks  had  been  inspected  from  time  to  time,  or  if  they  had 
been  piled  in  a  single  tier,  leaving  both  ends  exposed  to  view. 
Both  of  these  propositions  are  controverted  by  the  appellant, 
and  upon  their  determination  the  case  seems  to  depend.  We 
think  it  clear  that  the  notice  is  a  part  of  the  contract.    It  was 
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printed  plainly  on  the  face  of  the  receipt.  The  whole  paper  is 
extremely  brief.  It  was  the  duty  of  respondents  to  take  note 
of  its  contents,  if  they  had  the  opportunity,  and  their  op- 
portunity w^as  ample.  The  presumption,  therefore,  is,  that 
they  did  read  it.  Against  this  presumption  there  is  no  evi- 
dence, and  none,  we  think,  would  have  been  admissible  to 
show  that  the  respondents  had  failed  to  do  what  their  duty 
required  them  to  do.  Assuming,  then,  that  they  read  the  re- 
ceipt, and,  whether  they  did  or  not,  that  they  are  chargeable 
with  knowledge  of  its  contents,  they  had  fair  warning  that 
any  loss  by  leakage  was  at  their  risk,  or  in  other  words,  that 
the  appellant  declined  all  responsibility  for  loss  by  leakage. 
Their  acceptance  of  the  receipt  and  storage  of  the  goods  with 
knowledge  of  this  condition  made  it  binding  upon  them,  as 
one  of  the  terms  of  the  contract.  The  cases  cited  by  counsel 
in  which  it  has  been  held  that  notices  printed  or  stamped  on 
bills  of  lading,  but  not  signed  by  the  consignors,  do  not 
exempt  common  carriers  from  their  common-law  liability 
are  not  in  point.  They  re?t  upon  the  peculiar  nature  of  the 
public  duties  of  common  carriers,  and  the  public  policy  of 
preventing  them  from  limiting  their  liability  by  mere  no- 
tices not  expressly  assented  to  by  the  shippers.  The  principle 
of  those  decisions  is  very  clearly  stated  by  Mr.  Justice  Davis, 
delivering  the  opinion  of  the  supreme  court  of  the  United 
States  in  Michigan  Central  R.  R.  Co.  v.  Mineral  Springs  Mfg, 
Co.,  16  Wall.,  at  page  328.  The  case  of  warehousemen  is 
entirely  different.  There  is  no  public  policy  to  be  infringed 
by  stipulations  limiting  their  liability  for  loss  or  deterioration 
caused  by  the  inherent  qualities  of  the  articles  stored,  or  by 
defects  in  the  vessels  containing  them.  They  are  not  bound 
to  receive  articles  offered  for  storage,  and  may  make  such 
terms  as  they  choose  to  impose  as  conditions  of  their  con- 
tract. In  this  case  we  think  that  it  w^as  clearly  one  of  the 
terms  of  appellant's  contract  that  it  should  not  be  responsible 
for  loss  by  leakage.  This,  of  course,  would  not  exempt  it 
from  liability  for  leakage  due  to  its  fault,  but  did  exempt  it 
fromtheduty  of  watching  these  casks  to  detect  leakage  caused 
by  defects  in  the  casks,  or  resulting  from  any  cause  other 
than  improper  handling  or  storage.  If  prudence  required 
the  casks  to  be  watched  or  inspected  from  time  to  time  to  see 
whether  they  were  leaking,  that  duty  devolved  upon  the  re- 
spondents, not  upon  the  appellant.  And  there  was  nothing 
to  prevent  the  respondents  from  making  such  inspection  ad 
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often  as  they  desired.  The  warehouse  was  open  to  them,  but, 
so  far  as  appears,  they  never  sent  any  person  to  look  after 
these  goods  until  they  were  notified  by  appellant  of  the  leak- 
age discovered  by  those  in  charge  of  its  warehouse.  This,  it 
seems  to  us,  is  an  answer  to  their  complaint  as  to  the  manner 
in  which  the  casks  were  piled,  in  a  double  instead  of  a  single 
tier.  There  is  no  satisfactory  evidence  that  such  mode  of 
piling  was  either  unusual  or  improper,  but  if  we  assume  that 
it  was  improper,  for  the  reason  that  it  prevented  convenient 
inspection,  in  the  absence  of  any  attempt  at  inspecfion  by  re- 
spondent, upon  whom  the  duty  rested,  the  improper  piling 
of  the  casks  was  of  no  consequence.  If  they  had  gone  to  the 
warehouse  and  found  themselves  unable  to  make  the  neces- 
sary examination,  they  could  have  required  the  casks  to  be 
piled  in  a  single  tier,  or  they  could  have  removed  them.  But 
sufficient  has  been  said  concerning  the  case  presented  by  the 
evidence. 

The  vital  question  to  be  decided  is,  whether  the  law  was 
correctly  given  to  the  jury  in  the  instructions  of  the  court. 
Generally,  the  instructions  given  were  correct,  but  with  re- 
gard to  the  duty  of  inspection  for  the  discovery  of  leakage, 
we  think  the  rule  stated  by  the  court  was  incorrect.  One  of 
the  instructions  was  as  follows :  "The  owner  of  liquids  ship- 
ped or  stored  in  barrels  of  any  description  is  charged  with 
the  duty  of  supplying  proper  packages,  especially  where  the 
liquid  is  volatile,  such  as  spirits,  and  hard  to  contain  or  con- 
fine in  receptacles,  and  the  warehouseman  is  not  responsible 
for  damages  arising  from  any  inherent  defect  in  the 
barrels  delivered  to  him  for  storage,  nor  is  he  responsible 
if  the  negligence  of  the  owner  occasioned  or  contributed  to  the 
loss.  Therefore,  if  you  shall  find  that  the  barrels  from  which 
the  leakage  of  the  spirits  took  place  were  of  defective  construc- 
tion, and  unsuited  for  storage  of  spirits,  and  that  such  de- 
fect occasioned  or  contributed  to  the  loss  of  the  spirits,  then 
you  will  find  for  the  defendant.  If  the  plaintiff  was  negligent 
originally,  or  the  cooperage  originally  defective,  and  the  leak- 
age resulting  was  discovered  by  the  defendant,  or  could  by 
ordinary  care  have  been  discovered,  and  could  have  been  pre- 
vented or  cured  by  defendant,  upon  such  discovery,  by  the 
exercise  of  ordinary  care,  then  the  defendant  was  bound  to 
use  such  ordinary  care  in  the  premises." 

By  the  latter  part  of  this  instruction  the  jury  were  plainly 
told  that  even  if  the  leakage  was  due  to  the  original  negli- 
gence of  the  plaintiffs  in  storing  the  spirits  in  leaky  casks. 
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the  defendant  was  nevertheless  liable  for  the  loss,  if  by  the 
exercise  of  ordinary  care  tlfe  defendant  could  have  discovered 
and  cured  the  defect,  or  prevented  the  loss.  In  another  in- 
struction given  at  the  request  of  plaintiffs  the  jury  were  told, 
"that  if  you  find  from  the  evidence  that  the  loss  of  the  spirits 
for  which  the  plaintiffs  claim  damages  in  this  action  was  due 
to  leakage  or  shrinkage  while  said  spirits  were  in  defendant's 
custody  as  a  warehouseman,  and  if  you  should  further  find 
that  the  defendant  could  have  prevented  said  leakage  or 
shrinkage  by  the  exercise  of  ordinary  care,  and  that  the  de- 
fendant failed  to  exercise  such  ordinary  care  in  the  premises, 
and  that  the  plaintiffs  were  damaged  thereby,  your  verdict 
should  be  for  the  plaintiffs  for  the  amount  of  damage." 

And  ordinary  care  was,  by  another  instruction,  defined  to 
be  that  degree  of  care  which  a  man  of  ordinary  caution  and 
prudence  would  manifest  in  looking  to  his  own  interests.  In 
short,  by  the  instructions  given  and  refused,  the  case  was  left 
to  the  jury  to  be  decided  upon  the  proposition  that  the  de- 
fendant was  responsible  for  the  loss  if  it  had  not  exercised  the 
same  care  in  watching  and  guarding  against  leakage  as  the 
owners  of  the  property  should  themselves  have  exercised  if  the 
goods  had  been  in  their  own  store,  and  the  defendant  was  al- 
lowed no  advantage  whatever  from  its  stipulation  against 
loss  from  leakage. 

This,  we  think,  was  error.  In  view  of  the  contract,  it  was 
the  duty  of  respondents,  and  not  the  duty  of  the  appellant,  to 
guard  against  latent  defects  in  the  casks,  and  against  the  ef- 
fects of  shrinkage.  They  knew,  as  well  as  the  defendant,  the 
danger  of  loss  from  these  causes,  and  the  means  of  guarding 
against  it.  The  defendant  had  declined  that  risk,  and  it 
rested  upon  them  to  take  the  necessary  precautions,  in  view 
of  the  danger. 

The  judgment  and  order  of  the  superior  court  are  reversed. 

Temple,  J.,  and  Harrison,  J.,  concurred. 

McFARLANl),  J.,  concurring. — I  concur  in  the  judgment 
of  reversal.  I  also  concur  in  the  opinion  of  the  chief  justice, 
except  so  far  as  it  might  be  construed  to  intimate  that  the  evi- 
dence showed  any  negligence  w^hatever  on  the  part  of  appel- 
lant. In  my  opinion,  the  respondents  would  not  have  been 
entitled  to  recover,  under  the  contract,  and  upon  the  evi- 
dence, if  the  instructions  had  l)een  entirely  free  from  error. 
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[S.  P.  No.  2407.    In  Bank.— October,  1,   1901.] 

GEORGE  A.  NEWHALL,  Respondent,  v.  A.  T.  HATCH  et 
al..  Defendants.     SHERMAN,  CLAY  &  CO.,  Appellants. 

Former  Judgment — ^Res  Adjudioata — Demurrer — Statute  of  Limi- 
tations— Action  upon  Aoditional  Promise. — A  former  judgment, 
rendered  upon  demurrer  to  a  complaint,  on  the  ground  that  the 
action  appeared  upon  the  face  of  the  complaint  to  have  been  barred 
by  the  statute  of  limitations,  is  not  a  bar  to  a  new  action  based 
upon  an  additional  promise,  preventing  the  bar  of  the  statute. 
[McFarland,  J.,  dissenting.] 

Id. — JUDOMBNT  UPON  DEMURRER,  WhEN  AND     WhERE  NOT     A      BAR. — ^A 

judgment  rendered  upon  the  sustaining  of  a  demurrer  to  a  com- 
plaint will  be  ft  bar  to  another  action  for  recovery  upon  the  same 
facts ;  but  if  other  facts  are  stated,  which  supply  the  defects  of  the 
first  complaint,  or  which  present  a  different  cause  of  action,  the 
judgment  upon  the  demurrer  will  not  be  a  bar  to  the  second  action. 

Mortgage  ry  Deed— Statute  of  Limitations — Renewal  op  Note  Se- 
cured— Effect  as  to  Third  Parties. — ^The  renewal  of  a  note  se- 
cured by  a  deed  intended  as  a  mortgage,  before  the  statute  of  limi- 
tations had  run  against  the  original  note,  had  the  effect  to  con- 
tinue the  original  liability  for  the  term  named  in  the  new  note, 
and  the  effect  of  such  renewal,  with  reference  to  third  parties  deal- 
ing with  the  land  as  that  of  the  mortgagor,  is  the  same  as  if  the 
mortgagor  had  then  executed  a  mortgage  for  the  amount  of  the  re- 
newed note,  and  it  could  not  be  impaired  by  any  subsequent  acts  of 
third  parties. 

Id. — Lien  of  Judgment  Creditor  Subordinate  to  Mortgage — Exe- 
cution Sale — Notice  to  Purchaser — Facts  Putting  upon  In- 
quiry.— ^The  lien  of  a  creditor  of  the  mortgagor,  whose  judgment 
was  rendered  against  the  mortgagor  subsequent  to  the  date  of  the 
renewal  of  the  mortgagor's  note,  was  subordinate  to  the  lien  of  the 
mortgage;  and  where  such  creditor  subsequently  became  purchaser 
at  an  execution  sale  under  the  judgment,  after  notice  of  the  original 
terms  of  the  mortgage  by  deed,  he  is  chargeable  with  notice  of  all 
the  facts  which  he  might  have  obtained  by  inquiry  relative  to  the 
renewal  by  the  mortgagor  of  the  original  note  prior  to  his  judg- 
ment. 

Id. — Estoppel  in  Pais — New  Matter — Pleading. — An  estoppel  in  pais, 
arising  from  the  conduct  and  representations  of  the  plaintiff,  is 
new  matter,  and  the  facts  constituting  it  must  be  specially  pleaded, 
in  order  to  be  relied  on  in  bar  of  the  action. 

Id. — Silence  in  Former  Action  not  an  Estoppel. — The  mere  silence 
of  the  plaintiff  in  the  former  action,  in  not  stating  the  fact  of  the 
renewal  of  the  note  secured  by  the  deed,  and  his  merely  allow- 
ing judgment  to  go  against  him,  without  an  amendment  of  the  corn- 
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plaint  setting  up  such  fact,  does  not  constitute  an  estoppel  in  pat«, 
Tirhich  could  preclude  the  statement  of  the  fact  of  such  renewal  in  a 
new  action.  The  plaintiff  owed  no  duty  to  the  judgment  creditor 
of  the  mortgagor  to  inform  him  of  that  fact  in  the  prior  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  S.  P. 
Hall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  A.  Berlin,  for  Appellant. 

E.  W.  McGraw,  for  Plaintiff,  Respondent. 

Craig  &  Craig,  for  Frank  Dalton,  Assignee,  etc.,  Re- 
spondent. 

HARRISON,  J.— The  plaintiff  loaned  to  the  defendant 
Hatch  the  sum  of  fifty  thousand  dollars,  Noveml:)er  10, 1891, 
for  which  Hatch,  on  that  day,  executed  to  him  his  promis- 
sory note,  payable  one  day  after  its  date.  November  3,  1892, 
as  security  for  the  payment  of  four  thousand  dollars  of  said 
indebtedness.  Hatch  executed  to  the  plaintiff  a  conveyance 
of  certain  lands  in  Alameda  County,  which  was  recorded  in 
the  office  of  the  county  recorder  on  the  following  day.  This 
deed,  though  absolute  in  form,  was  intended  as  a  mortgage, 
and  on  November  4, 1892,  the  plaintiff  executed  and  delivered 
to  Hatch  a  defeasance,  which,  after  reciting  the  execution  of 
the  deed,  and  the  property  conveyed  thereby,  contained  the 
following:  "And  whereas,  said  deed  is  absolute  in  form,  yet 
in  fact  is  intended  as  security  for  the  payment  of  the  sum 
of  four  thousand  dollars  loaned  by  said  Newhall  to  said  A.  T. 
Hatch,  now  this  defeasance  witne-^scth,  That  the  said  George 
A.  Newhall,  for  himself,  and  for  his  heirs,  executors,  admin- 
istrators, and  assigns,  hereby  binds  himself  and  agrees  to  re- 
convey  the  hereinabove  mentioned  and  described  property 
unto  the  said  A.  T.  Hatch,  his  heirs,  executors,  administra- 
tors, and  assigns,  at  any  time,  upon  the  payment  to  him  of 
said  sum  of  four  thousand  dollars  and  his  demand  for  a  deed 
to  said  property." 

This  defeasance  was  not  recorded.  September  20,  1895, 
Hatch  renewed  his  note  of  November  10,  1891,  by  making  a 
new  promissory  note  of  that  date  for  the  same  amount,  pay- 
able one  day  after  its  date.  The  four  thousand  dollars  se- 
cured by  the  mortgage  of  November  3,  1892,  was  a  portion 
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of  the  fifty  thoasand  dollars  agreed  to  be  paid  by  this  last 
projiiissory  note,  and  no  part  of  it,  or  of  any  interest  thereon, 
Las  yet  been  paid. 

April  21,  1896,  a  judgment  was  docketed  in  the  office  of 
the  clerk  of  the  superior  court  for  Alameda  County,  in  favor 
of  Sherman,  Clay  &  Co.,  a  corporation, — the  appellant  herein, 
— and  against  the  defendant  Hatch,  for  the  sum  of  $47,792, 
and  thereby  became  a  lien  upon  all  the  real  property  of  Hatch 
within  that  county.  Under  an  execution  issued  upon  this 
judgment,  June  22,  1897,  the  sheriff  levied  upon  and  sold  to 
said  Sherman,  Clay  &  Co.  the  lands  described  in  the  convey- 
ance of  November  3,  1892,  from  Hatch  to  the  plaintiff,  and 
on  July  28,  1898,  issued  to  the  purchaser  a  deed  therefor. 

February  3,  1897,  the  plaintiff  commenced  an  action  in 
the  superior  court  of  Alameda  County  for  the  foreclosure  of 
the  aforesaid  mortgage  to  him  by  Hatch,  making  Sherman, 
Clay  &  Co.  one  of  the  defendants,  under  the  averment  that 
it  claimed  some  interest  or  lien  upon  the  lands,  but  that  said 
claim  was  subsequent  to  and  subordinate  to  the  mortgage  of 
the  plaintiff*.  In  his  complaint,  the  plaintiff  set  forth  the 
execution  of  the  deed  and  the  terms  of  the  defeasance  of  No- 
vember, 1892,  and  alleged  that  no  part  of  the  said  four  thou- 
sand dollars  had  been  paid.  Sherman,  Clay  &  Co.  demurred 
to  this  complaint,  upon  the  ground  that  the  cause  of  action 
set  forth  therein  was  barred  by  the  statute  of  limitations. 
This  demurrer  was  sustained  by  the  court,  and  the  plaintiff 
declining  to  amend,  judgment  was  entered,  dismissing  the 
action  as  against  Sherman,  Clay  &  Co.  Upon  the  plaintiff's 
appeal  from  this  judgment,  it  was  affirmed  by  this  court. 
{Newhall  v.  Sherman,  Clay  &  Co.,  124  Cal.  509.) 

June  27,  1899,  upon  the  going  down  of  the  remittitur  in 
the  last-named  action,  the  plaintiff  commenced  the  present 
action,  setting  forth  in  his  complaint  the  matter  contained 
in  his  complaint  in  the  former  action,  and  the  additional 
averment  that  on  September  20,  1895,  and  prior  to  the  ac- 
crual to  Sherman,  Clay  &  Co.  of  any  claim  or  interest  in  the 
mortgaged  premises,  the  defendant  Hatch  made  and  sub- 
scribed, in  writing,  a  new  promise  to  pay  the  said  four  thou- 
sand dollars  secured  by  the  mortgage  of  November  3,  1892. 
A  demurrer  to  the  complaint  on  behalf  of  Sherman,  Clay  & 
Co.  was  overruled,  and  thereupon  said  defendant  filed  its 
answer,  denying  the  new  promise  by  Hatch,  and  pleading 
the  statute  of  limitations;  also,  setting  forth  its  ownership  of 
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ilie  land  by  virtue  of  its  aforesaid  purchase  at  the  execution 
jsale,  and  in  addition  thereto,  setting  forth  the  proceedings 
in  the  former  action  by  the  plaintiff,  and  alleging  that  the 
same  constituted  a  bar  to  the  plaintiff's  right  to  maintain  the 
present  action.  Upon  the  trial  the  court  made  findings  of 
fact  substantially  as  above  set  forth,  and  rendered  judgment 
in  favor  of  the  plaintiff.  From  this  judgment  and  an  order 
denying  a  new  trial  Sherman,  Clay  &  Co.  have  appealed. 

1.  The  judgment  in  the  former  action  did  not  constitute 
a  bar  to  the  plaintiff's  right  of  recovery  herein.  That  judg- 
ment was  rendered  upon  sustaining  a  demurrer  to  the  com- 
plaint, and  the  question  determined  by  the  judgment  was, 
that  upon  the  facts  set  forth  in  that  complaint  the  statute 
of  limitations  was  a  bar  to  the  plaintiff's  right  to  maintain 
the  action.  In  that  action  the  plaintiff  sought  to  recover 
upon  an  obligation  alleged  to  have  been  made  in  November, 
1892,  whereas  in  the  present  a<?tion  his  right  of  recovery  is 
also  based  upon  the  additional  promise  of  Hatch,  made  in 
September,  1895, — an  issue  which  was  not  presented  in  the 
former  action,  and  which  could  not  have  been  determined 
therein.  ^That  only  is  deemed  to  have  been  adjudged  in  a 
former  judgment  which  appears  upon  its  face  to  have  been  so 
adjudged,  or  which  was  actually  and  necessarily  included 
therein  or  necessary  thereto."  (Code  Civ.  Proc,  sec.  1911.) 
A  judgment  rendered  upon  sustaining  a  demurrer  to  the 
complaint  upon  the  ground  that  the  facts  stated  therein  do 
not  entitle  the  plaintiff  to  a  recovery  will  be  a  bar  to  an  action 
for  a  recovery  upon  the  same  facts,  but  if  other  facts  are 
stated  which  supply  the  defects  in  the  first  statement,  or 
which  present  a  different  cause  of  action,  the  judgment  upon 
the  demurrer  will  not  be  a  bar  to  the  second  action.  (Terry 
V.  Hammonds,  47  Cal.  32;  Los  Angeles  v.  Melius,  59  Cal. 
444;  Morrell  v,  Morgan,  65  Cal.  575.) 

2.  The  four  thousand  dollars  for  which  Hatch  executed  to 
the  plaintiff  his  mortgage  of  November  3,  1892,  was  a  part  of 
the  fifty  thousand  dollars  loaned  to  him  by  the  plaintiff,  No- 
vember 10,  1891,  and  for  which  he  had  then  given  his  note. 
On  September  20,  1895,  the  statute  of  limitations  had  not 
run  upon  this  note,  and  its  renewal  by  Hatch  on  that  day  had 
the  effect  to  continue  his  original  liability  for  the  term  named 
in  the  new  obligation.  Until  the  expiration  of  that  term 
there  was  no  point  of  time  at  which  the  statute  would  have 
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been  available  to  Hatch  to  defeat  his  liability,  for  the  four 
thousand  dollars  secured  by  the  mortgage,  and  the  lien  of  (he 
morlgage  was  therefore  not  extinguished  when  the  present 
action  was  commenced.  {London  etc.  Bank  v,  Bandmann, 
120  Cal.  220 ;»  Southern  Pacific  Co.  v.  Prosser,  122  Cal. 
413.) 

At  the  time  the  note  was  renewed,  Hatch  was  the  owner 
of  (he  land,  and  the  plaintiff  was  the  owner  of  the  debt. 
They  were  the  only  parties  interested  in  the  transaction,  or 
that  would  be  affected  thereby,  and  the  effect  of  this  renewal 
of  the  obligation  could  not  be  impaired  by  any  subsequent 
acts  of  others.  The  renewal  had  the  same  effect  with  refer- 
ence to  persons  thereafter  'dealing  with  the  land  as  if  Hatch 
had  then  executed  a  mortgage  for  that  amount.  The  appel- 
lant did  not  acquire  its  hen  upon  the  lands  until  April  21, 
1893,  and  as  the  lien  of  the  plaintiff's  mortgage  was  at  that 
time  in  full  force,  the  appellant's  lien  was  subordinate  there- 
to. When  the  plaintiflF  sought,  in  February,  1897,  to  fore- 
close his  mortgage,  the  appellant  herein  was  informed  by  the 
complaint  in  that  action  that  his  claim  upon  the  land  was 
that  of  a  mortgagee,  and  notice  was  thereby  imparted  to  it 
of  all  the  tenns  of  the  mortgage  which  would  have  re^julted 
from  an  inquiry  on  its  part  in  reference  thereto, — one  of 
which  was,  that  the  indebtedness  had  been  renewed  by  Hatch 
in  1895 ;  and  as  the  appellant  is  chargeable  with  all  that  such 
inquiry  would  have  disclosed,  it  follows  that  it  purchased  the 
land  at  the  execution  sale  with  notice  of  the  fact  that  the 
plaintiff's  mortgage  was  a  prior  lien  thereon. 

3.  If  the  appellant  had  intended  to  claim  that  the  plaintiff 
WQS  estopped  from  asserting  the  lien  of  his  mortgage  against 
the  rights  of  the  appellant  by  reason  of  any  conduct  or  rep- 
resentation in  reference  thereto,  this  defense  should  have  been 
specially  pleaded.  The  proceedings  in  the  former  suit  w^re 
set  forth  at  length,  and  the  judgment  therein  properly  pleaded 
as  a  bar  to  the  present  right  of  recovery,  but  the  defense 
of  an  estoppel  in  pais  is  distinct  from  that  of  an  estoppel  by 
record,  and  the  facts  constituting  such  defense  are  new  mat- 
ter, which  must  be  specially  pleaded.  (Davis  v.  Davis,  26 
Cal.  23;*  Etcheborne  v.  Auzerais,  45  Cal.  121.)  No  defense 
of  this  nature  is  contained  in  the  answer  of  the  appellant,  nor 
is  there  any  finding  by  the  court  of  facts  supporting  such  de- 
fense, and  an  examination  of  the  record  fails  to  show  that 

1 66  Am.  St.  Rep.  179.  2  85  Am.  Dec.  157. 
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any  evidence  was  introduced  at  the  trial  from  which  such  de- 
fense could  have  been  established. 

The  representations  or  conduct  of  the  plaintiff  upon  which 
the  appellant  relies  as  an  estoppel  in  pais  is  his  failure  to  set 
forth  the  promise  of  September  20,  1895,  in  the  complaint 
in  the  former  action,  or  to  amend  said  complaint  in  that 
respect,  and  in  allowing  judgment  therein  to  be  entered 
against  him.  It  is  not  shown  that  the  appellant,  or  any  one 
on  its  behalf,  made  any  inquiry  of  the  plaintiff  respecting  a 
renewal  of  the  mortgage,  or  that  the  plaintiff  made  any  direct 
statement  to  it  respecting  the  same.  Mere  silence  on  the  part 
of  a  party  will  not  create  an  estoppel,  unless  he  was  under 
some  obligation  to  speak,  and  a  party  invoking  such  estoppel 
must  show  that  it  was  the  duty  of  the  other  to  speak,  and  that 
he  has  not  only  been  induced  to  act  by  reason  of  such  silence, 
but  that  the  other  had  reasonable  cau*;e  to  believe  that  he 
would  so  act.  There  was  nothing  in  the  relations  between 
the  appellant  and  the  plaintiff  which  made  it  the  duty  of  the 
plaintiff  to  inform  the  appellant  that  Hatch  had  renewed  his 
obligation.  The  plaintiff's  lien  upon  the  land  was  superior 
to  that  of  the  appellant,  and  he  was  under  no  duty  towards 
the  appellant  requiring  him  to  volunteer  any  information 
regarding  this  lien,  or  the  time  when  it  would  expire.  Dock- 
eting the  judgment  against  Hatch  did  not  give  to  the  plaintiff 
any  constructive  notice  of  the  appellant's  interest  in  the  land, 
and  it  was  not  shown  that  the  plaintiff  had  any  actual  notice 
thereof.  The  appellant  did  not  inform  him  of  its  intention 
to  issue  an  execution  upon  its  judgment,  or  to  purchase  the 
land  at  the  sale  thereunder,  and  it  does  not  ai)pear  that  the 
plaintiff  had  any  knowledge  or  notice,  at  any  time  before 
the  commencement  of  the  present  action,  that  the  appellant 
contemplated  issuing  an  execution  u[)on  its  judgment,  or 
purchasing  the  land  at  the  sale  thereunder. 

There  was  no  evidence  at  the  trial  that  the  plaintiff  made 
any  statement  to  the  appellant  with  reference  to  the  promise 
of  September  20,  1895,  and  it  is  only  by  way  of  inference 
that  it  can  be  claimed  that  the  appellant  made  the  purchase 
in  reliance  upon  the  facts  alleged  in  the  former  complaint. 
At  the  time  this  promise  was  made,  the  appellant  had  no  in- 
terest in  the  mortgaged  premises,  and  before  it  took  any  steps 
towards  purchasing  the  land  it  was  informed  by  the  plaintiff, 
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ill  his  complaint  in  the  former  action,  that  Hatch  had  ex- 
ecuted the  mortgage  to  him.  By  that  complaint  the  appel- 
lant wajj  informed  that  Hatch  had  ^<ubjected  the  land  to  a 
mortgage,  and  it  knew  that  this  mortgage  had  not  been  dis- 
charged of  record.  Under  a  similar  state  of  facts,  it  was  said 
of  such  a  purchaser:  **He  further  knew,  as  matter  of  law, 
that,  under  the  statute  of  limitations,  a  renewal  of  the  note 
was  a  possible  event.  He  might,  and  as  a  pnident  man  he 
ought,  before  concluding  his  purchase,  to  have  sought  out 
Lent  (the  plaintiff)  and  inquired  of  him  as  to  whether  the 
note  had  been  renewed  in  fact.  If,  on  such  application. 
Lent  (the  plaintiff)  had  told  him  that  there  had  been  no  re- 
newal, and  if,  thereupon.  Chambers  (the  appellant),  on  the 
faith  of  the  statement,  had  clo.^ed  the  trade  and  paid  his 
money  for  the  land,  Lent  (the  plaintiff)  would  have  been 
estopped  from  setting  up  the  mortgage  against  the  man  whom 
his  own  false  suggestions  had  misled.  Not  having  pursued 
that  course,  however,  Chambers  (the  appellant)  ijmst  be 
understood  to  have  bought  and  taken  his  conveyance  subje9t 
to  all  hazards.''     (Lent  v,  Morrill,  25  Cal.  492.) 

The  appellant  must  also  be  deemed  to  have  known,  as  mat- 
ter of  law,  that  the  judgment  dismissing  the  action  was  not 
a  bar  to  another  action  upon  a  different  statement  of  the  facts, 
and  that  the  plaintiff  could  quite  as  readily  connnence  an- 
other action,  .setting  forth  the  renewal,  as  to  amend  the  com- 
plaint in  that  action  by  setting  up  the  same  fact.  In  assum- 
ing, however,  that  because  the  plaintiff  took  an  appeal  from 
the  judgment  instead  of  amending  his  complaint,  the  defects 
upon  which  the  demurrer  was  sustained  could  not  be  ob- 
viated, the  appellant  relied  upon  its  own  judgment,  and  not 
upon  any  statement  or  representation  of  the  plaintiff.  The 
conduct  of  the  plaintiff  in  this  respect  was  purely  within  his 
legal  rights,  and  any  inference  which  the  appellant  might 
draw  therefrom  would  not  estop  the  plaintiff  from  asserting 
his  rights.  While  the  date  of  the  mortgage  set  forth  in  the 
former  complaint  showed  that  the  statute  of  limitations  had 
run  before  that  action  was  commenced,  there  was  no  state- 
ment therein  that  the  debt  had  become  barred,  nor  were  the 
facts  therein  stated  inconsistent  with  those  set  forth  in  the 
present  complaint. 

The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  Van  Dyke,  J.,  Beatty,  C.  J.,  and  Temple,  J., 
concurred. 
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McFAIILAND,  J.,  (lis.seutiiig.-;--T  am  not  ahle  (o  a^i^r^e  with 
the  conclusion  reached  hy  a  majority  ()f  tlie  court  in  thijj 
caise.  Waiving  all  other  questions,  I  think  that  the  judgment 
in  the  first  action  is  a  bar  to  the  present  action.  "Whether 
a  former  judgment  will  operate  as  a  bar  to  an  action  depends 
upon  the  identity  of  the  two  causes  of  action  and  of  the  par- 
ties." (Parnell  v.  Ilahn,  01  Cal.  131.)  In  the  case  at  bar,  the 
two  actions  were  between  the  same  parties,  and  ui)on  the 
same  identical  cause  of  action, — namely,  a  promise  to  pay 
four  thousand  dollars,  and  a  mortgage  to  secure  it,  made  and 
executed  in  1892.  Respondent  cannot  claim  that  the  cause 
of  action  is  the  new  promise  made  in  1895;  for,  under  that 
view,  the  mortgage  would  not  cover  it.  {Southern  Pacific 
Co,  V.  Prosser,  122  Cal.  413;  Wells  v.  Harter,  58  Cal.  342.) 
W^hether  or  not  a  renewal  of  a  debt  secured  by  a  mortgage 
does,  in  any  case,  extend  the  life  of  the  mortgage,  is  a  ques- 
tion about  which  there  is  some  conflict  in  the  authorities.  It 
was  held,  however,  in  Southern  Pacific  Co.  v.  Prosser,  122 
Cal.  413,  that  when  the  promise  is  made  after  the  statute  of 
limitations  has  run,  then  it  constitutes  a  new^  cause  of  ac- 
tion, which  must  be  sued  on,  as  such,  and  does  not  renew  or 
extend  the  mortgage;  but  when  the  acknowledgment  is 
made  before  the  statute  has  nm,  and  while  the  debt  is  still 
alive,  as  in  the  case  at  bar,  then  the  original  obligation  is  the 
cause  of  action,  and  carries  with  it  the  mortgage  given  to  se- 
cure it.  Therefore,  in  the  case  at  bar,  the  two  suits  in  ques- 
tion w^ere  upon  the  same  cause  of  action, — the  original  obli- 
gation,— and  judgment  having  gone  against  respondent  in 
the  first  suit,  that  judgment  is  a  bar  to  the  second.  The  fact 
that  in  the  first  suit  respondent  did  not  present  his  case  fully 
enough,  as  he  might  have  done,  gives  him  no  legal  right  to 
try  it  over  again  in  another  suit,  upon  the  same  cause  of  ac- 
tion. This  principle  is  fully  stated  in  Woolverton  v.  Baker, 
98  Cal.  628,  as  follow^s:  "A  party  cannot  litigate  his  cause 
of  action  by  piecemeal,  and  after  a  judgment  against  him, 
seek  in  another  action  to  obtain  relief  dependent  upon  the 
transaction  therein  adjudged,  by  bringing  forward  claims 
and  demands  properly  belonging  to  the  first  action.  The 
judgment  against  him  is  conclusive,  not  only  of  what 
was  in  fact  determined,  but  also  of  all  matters  which 
might  have  been  presented  in  support  of  his  cause  of  action 
and  litigated  therein.  The  rule  is  stated  by  Vice-Chancellor 
Wigram  in  Henderson  v.  Henderson,  3  Hare,  115:  'Where 
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a  given  matter  becomes  the  subject  of  litigation  in  and  of  ad- 
judication by  a  court  of  competent  jurisdiction,  the  court  re- 
quires the  parties  to  that  litigation  to  bring  forward  their 
whole  case,  and  will  not,  except  under  special  circumstances, 
pennit  the  same  parties  to  open  the  same  subject  of  litigation 
in  respect  of  matter  which  might  have  been  brought  forward 
as  a  part  of  the  subject  in  contest,  but  which  was  not  brought 
forward,  only  because  they  have,  from  negligence,  inadvert- 
ence, or  even  accident,  omitted  part  of  their  case.  The  plea 
of  res  judicata  applies,  except  in  special  cases,  not  only  to 
points  upon  which  the  court  was  actually  required  by  the 
parties  to  form  an  opinion  and  pronounce  a  judgment,  but  to 
every  point  which  properly  belonged  to  the  subject  of  litiga- 
tion, and  which  the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time.'  "  (Citing  cases. 
See  also  Wells  v.  Edmison,  4  Dak.  48,  and  cavses  cited;  Ilam- 
ilion  V.  Quimby,  46  111.  90;  Crew  v,  Pratt,  119  Cal.  149.) 

A  judgment  does  not  fail  to  be  a  bar,  merely  because  it  was 
rendered  on  demurrer.  As  was  said  in  Terry  v,  Hammonds, 
47  Cal.  32,  whether  or  not  such  a  judgment  is  a  bar  "de- 
pends upon  the  questions, — 1.  Whether  the  demurrer  went 
to  the  merits  of  the  action ;  and  2.  Whether  the  cause  of  ac- 
tion is  the  same."  (See  Bigelow  on  Estoppel,  56.)  "If  par- 
ties join  issue  upon  questions  of  law  or  fact,  before  a  compe- 
tent court,  they  must  abide  the  decision."  {Trescott  v. 
Lewis,  12  La.  Ann.  197.)  "In  petitory  actions  the  defendant 
is  bound  to  plead  all  the  titles  under  which  he  claims  to  be 
owner,  and  a  final  judgment  rendered  in  favor  of  the  plaintiff 
may  be  pleaded  as  res  adjudicata  against  any  title  which  the 
defendant  was  possessed  of  at  the  time,  but  failed  to  plead/' 
(Shaffer  v,  Scuddy,  14  La.  Ann.  576).  In  Hamilton  v, 
Quimby,  46  111.  90,  it  was  held  that  "a  former  adjudication 
of  the  matter  in  controversy  is  conclusive  between  the  parties, 
in  a  subsequent  proceeding  upon  the  same  matter,  not  only 
as  to  the  matters  actually  determined,  but  as  to  every  other 
thing  then  within  the  knowledge  of  the  compluin^nt  which 
might  have  been  then  set  up  as  ground  for  relief  and  litigated 
in  the  first  suit." 

In  the  case  at  bar,  the  court  finds  that  the  judgment  in  the 
first  case  "was  based  solely  on  the  ground  that  by  the  com- 
plaint in  said  action  the  claim  of  plaintiff  in  said  action  ap- 
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peared  to  be  barred  by  section  337  of  the  Code  of  Civil  Proce- 
dure." This  was  a  final  determination  against  respondent 
upon  the  cause  of  action  set  up  in  his  complaint  in  thut  ca:?e, 
and  which  is  the  same  cause  of  action  set  up  in  the  case  at 
bar;  and  upon  what  principle  can  he  be  allowed  to  litigate 
that  adjudicated  question  in  another  action?  There  is  not 
even  the  pretense  that  he  failed  to  properly  present  his  case 
in  the  former  action  through  inadvertence,  mistake,  sur- 
prise, or  excusable  neglect.  When  he  commenced  the  former 
suit,  he  knew  the  fact  which  he  now  says  is  necessary  to  a 
full  statement  of  his  cause  of  action,  but  did  not  aver  it ;  his 
attention  was  specially  called  to  the  defect  in  his  compluint, 
by  demurrer;  the  court  sustained  the  demurrer,  and  gave 
him  leave  to  anicnd,  and  he  refused  to  do  so;  and  he  now 
contends  that  after  his  appeal  from  the  judgment,  and  after 
its  affirmance,  he  could  then  commence  and  maintain  a  new 
suit  on  the  same  cause  of  action  by  simply  putting  into  the 
complaint  in  the  second  suit  what  he  refused  to  put  into  the 
complaint  in  the  first.  If  this  can  be  done,  then  there  is  no 
end  of  litigation,  and  no  limit  to  multiplicity  of  actions.  As 
before  stated,  there  is  here  no  new  cause  of  action,  and  no  new 
facts  not  existing  within  respondent's  knowledge  at  the  com- 
mencement of  the  first  suit.  In  my  opinion,  the  judgment 
and  order  appealed  from  should  be  reversed. 

Rehearing  denied. 
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fL.  A.  No.  801.    Department  Two.— October  7,  1901.] 

JAMES  COOK,  Respondent,  v.  LOS  ANGELES  AND 
PASADENA  ELECTRIC  RAILWAY  COMPANY,  Ap- 
pellant. 

NfX3LioENCE — Collision  of  Electric  Cab  with  Wagon — Questions  fob 
Jury — Nonsuit — Support  of  Verdict. — In  an  action  for  injuries, 
caused  by  the  negligence  of  the  defendant  in  causing  an  electric  car 
to  collide  with  plaintiff's  wagon  at  a  regular  crossing,  where  the  evi- 
dence was  conflicting,  and  that  adduced  on  the  part  of  the  plaintiff 
tended  to  show  that  the  car  was  running  at  an  excessive  rate  of 
speed,  and  that  the  plaintiff  was  driving  slowly  and  using  due  care, 
the  questions  whether,  upon  the  whole  evidence,  the  collision  was 
inevitable,  or  defendant  was  guilty  of  negligence,  and  whether  the 
plaintiff  was  chargeable  with  contributory  negligence,  were  prop- 
erly submitted  to  the  jury.  A  motion  of  the  defendant  for  a  non- 
suit in  such  case  was  properly  denied;  and  a  verdict  for  the  plain- 
tiff will  not  be  disturbed  upon  appeal. 

Id. — Evidence — Speed  of  Car — Distance — Schedule  Time — Cross-ex- 
amination.— Where  some  of  defendant's  witnesses  testified  to  the 
rate  of  speed  of  the  car,  questions  asked  them,  on  cross-examina- 
tion, as  to  the  distance  between  the  termini,  and  the  schedule  time 
for  that  run,  were  within  the  range  of  proper  cross-examination, 
and  being  preliminary,  could  not  be  prejudicial  to  the  defendant. 

Id. — Requested  Instructions  Substantially  Included  in  Charge. — 
The  refusal  of  the  court  to  give  requested  instructions,  substantially 
included  in  the  charge,  which,  as  a  whole,  stated  the  law  correctly, 
is  not  erroneous,  and  the  fact  that  the  precise  language  of  the  re- 
quests was  not  given,  and  that  some  of  them  were  modified,  cannot 
prejudice  the  rights  of  the  appellant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

A.  R.  Metcalfe,  and  John  D.  Pope,  for  Appellant. 

J.  T.  Houx,  and  Max  Loewenthal,  for  Respondent. 

HENSHAW,  J. — This  is  an  action  to  recover  damages  for 
personal  injuries.  The  cause  was  tried  before  a  jury  and 
verdict  was  for  plaintiff.  From  the  judgment  and  from  an 
order  denying  a  new  trial  the  defendant  appeals. 
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At  the  place  of  the  accident,  defendant  maintained  a 
double  track.  Plaintiff  attempted  to  drive  across  it  with  his 
vehicle.  A  car  was  approaching  on  each  track.  The  car 
upon  the  track  nearest  to  him  somewhat  obstructed  his  view 
of  the  farther  car.  Plaintiff  was  not  driving  fast,  but  at  a  jog- 
trot. An  open  manhole  in  the  street  necessitated  his  cross- 
ing the  track.  Plaintiff  was  at  a  regular  crossing.  He  could 
not  see  the  car  approaching  upon  the  farther  track,  though 
he  looked,  but,  upon  the  other  hand,  the  motorman  of  that 
car  could  have  seen  his  horse  as  he  drove  upon  the  track.  By 
the  testimony  of  one  witness,  plaintiff  was  "driving  slowly 
noticing  things,  like  any  other  man  driving  ought  to  do  and 
would  do."  As  his  horse  stepped  upon  the  farther  track,  the 
car  upon  the  inner  track  slowed  down,  and  the  car  upon  the 
farther  track,  traveling  at  an  excessive  rate  of  speed,  "shot 
past,"  struck  plaintiff's  vehicle,  and  inflicted  the  injuries 
complained  of.  All  this,  and  more,  to  establish  due  care  upon 
the  part  of  the  plaintiff,  and  negligence  upon  the  part  of  the 
defendant  in  operating  its  car,  and  in  moving  it  through  the 
corporate  limits  of  the  city  at  a  high  and  illegal  rate  of  speed, 
was  shown  by  the  evidence.  It  is  true,  there  was  a  conflict  in 
the  evidence  upon  these  matters,  but  from  the  verdict  the 
evidence  favorable  to  plaintiff  must  have  been  accepted  by  the 
jury.  The  cause  was  one,  then,  properly  submitted  to  the 
jury  for  determination,  upon  the  question  of  defendant's  con- 
tributory negligence,  and  upon  the  question  of  the  accident 
having  resulted  from  inevitable  casualty.  For  this  reason, 
also,  the  motion  for  a  nonsuit  based  upon  these  grounds  was 
properly  denied. 

The  car  by  which  plaintiff  was  injured  traveled  between 
Los  Angeles  and  Pasadena.  Some  of  defendant's  witnesses, 
having  testified  to  the  rate  of  speed  of  the  car,  were  asked 
as  to  the  distance  between  Los  Angeles  and  Pasadena,  and 
the  schedule  time  for  that  run.  It  is  contended  that  this  was 
error,  being  an  endeavor  to  show  that  to  make  the  schedule 
time  the  car  would  have  to  travel  at  an  average  rate  of  speed 
greater  than  that  testified  to  by  the  witnesses.  This  is  more 
an  inference  which  appellant's  attorney  seeks  to  draw  from 
the  questions,  than  a  matter  established.  It  does  not  appear 
that  such  was  the  purpose  of  the  inquiry.  The  questions 
were  but  preliminary.  They  were  wdthin  the  range  of  legiti- 
mate cross-examination,  and  the  answers  were  entirely  with- 
out injury  to  appellant,  because  in  each  case  the  witnesses 
testified  that  while  they  might  travel  at  a  higher  rate  of  speed 
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than  eight  miles  an  hour  without  the  limits  of  the  city,  within 
the  limits  of  the  city,  and  upon  this  particular  occasion  at 
the  time  of  the  accident,  that  was  their  rate  of  speed.  Upon 
this  point,  therefore,  it  is  enough  to  say  that  the  questions 
themselves  were  fairly  within  the  scope  of  legitimate  cross- 
examination,  and  even  if  this  were  not  so,  the  answers  were 
productive  of  no  injury  to  defendant,  and  therefore  aflFord 
no  ground  for  reversal.    (People  v.  Ebanks,  117  Cal.  652.) 

The  refusal  of  the  court  to  give  certain  instructions  asked 
by  defendant,  and  its  modification  of  Certain  instructions 
proposed  by  defendant,  are  urged  as  injurious  errors,  but  we 
think  that  as  to  no  one  of  them  is  the  complaint  well  founded. 
The  matter  of  the  instructions  which  were  refused  was 
clearly  and  fairly  delivered  to  the  jury  in  the  instructions 
given,  and  the  modifications  were  properly  added  to  the  pro- 
posed instructions,  for  otherwise,  and  in  their  original  form, 
the  court  would  have  been  justified  in  refusing  to  give  them 
at  all,  as  not  containing  a  fair  and  exact  exposition  of  the 
law.  What  was  said  in  Clark  v.  Bennett,  123  Cal.  275,  may 
be  here  repeated:  "Considering  these  instructions  [the  in- 
structions given],  and  that  all  the  instructions  given,  as  a 
whole,  stated  the  law  correctly,  and  fairly  to  both  sides,  we  do 
not  think  that  the  refusal  to  use  the  precise  language  con- 
tained in  the  offered  instruction  refused  could  have  prejudiced 
the  rights  of  the  appellant." 

For  the  foregoing  reasons  the  judgment  and  order  ap- 
pealed from  are  affirmed. 

Beatty,  0.  J.,  and  McFarland,  J.,  concurred. 
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[Sac.  No.  783.    Department  One.— October  10,  1901.1 

CHARLES    p.    NATHAN,    Appellant,    v.    GEORGE    E. 
DIERSSEN,  Respondent. 

Statute  of  Frauds — Parol  Aoreemsnt  to  Tbansfee  Laitd. — ^A  parol 
agreement  to  transfer,  without  consideration,  a  strip  of  land  which 
is  part  of  a  well-defined  tract  abutting  upon  a  well-recognized  boun- 
dary between  adjoining  tracts,  as  to  which  there  is  no  dispute  or 
uncertainty,  is  ineffectiye,  as  being  in  direct  yiolation  of  the  statute 
of  frauds. 

Id. — Erection  of  Division  Fence— Unauthorized  Act  of  Tenant — 
Finding  against  Evidence. — The  erecti(m  of  a  division  fence  be- 
tween the  two  tracts,  so  as  to  include  the  strip  as  part  of  the  de- 
fendant's land,  by  a  tenant  of  the  plaintiff  who  is  a  successcMr  in  in- 
terest of  the  tract  from  which  the  strip  was  granted  by  parol,  can* 
not  bind  or  estop  the  plaintiff,  where  it  appears  that  the  tenant  had 
no  authority  to  adjust  the  boundary.  A  finding  that  the  plaintiff, 
with  knowledge  of  the  original  agreement,  erected  a  division  fence 
upon  the  line  originally  agreed  to  by  parol,  ie  held  to  be  againat 
the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County  and  from  an  order  denying  a  new  trial.  E,  E.  Gaddis, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Isaac  Joseph,  and  D.  E.  Alexander,  for  Appellant. 

A.  L.  Shinn,  and  Albert  M.  Johnson,  for  Respondent. 

VAN  DYKE,  J.— Action  to  quiet  title. 

A  tract  of  land  on  the  west  side  of  the  Sacramento  River, 
in  Yolo  County,  including  the  premises  in  controversy,  up  to 
the  third  day  of  February,  1889,  belonged  to  one  Herman 
Huber,  at  which  time  the  said  Huber  died.  It  was  proven 
on  the  trial  that  Augusta  J.  Huber  was  the  widow  of  said 
Huber,  deceased,  and  Herman  L.  Huber,  their  son,  and  that 
said  Augusta  and  Herman  L.  were  the  devisees  of  said  Her- 
man Huber,  deceased,  under  his  last  will  and  testament;  that 
said  will  and  testament  had  been  admitted  to  probate  in  the 
superior  court  of  Sacramento  County ;  that  said  devisees  and 
successors  in  interest  of  Said  Huber,  deceased,  prior  to  the 
distribution  of  the  estate  of  said  Herman  Huber,  deceased, 
mutually  agreed  to  a  partition  of  the  real  property  of  the  de 
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ceased,  and  executed  to  each  other  partition  deeds  of  said 
property ;  that  in  said  partition  deeds  there  was  assigned  and 
granted  to  said  Augusta  J.  Huber  (afterwards  Huggins),  the 
northern  part  of  said  tract  of  land,  containing  156.16  acres, 
describing  the  same  by  metes  and  bounds,  and  assigned  and 
granted  to  said  Herman  L.  Huber  the  southern  portion  of 
said  tract,  consisting  of  155.16  acres,  more  or  less,  also  de- 
scribed by  metes  and  bounds ;  that  said  partition  deeds  were 
duly  executed  and  acknowledged  by  the  respective  grantors 
thereof;  that  on  July  29,  1892,  a  decree  of  distribution  in 
said  estate  yros  made  and  entered,  whereby  the  said  body  of 
land  was  distributed  to  and  partitioned  between  said  devisees, 
according  to  the  partition  theretofore  made  under  the  deeds 
executed  by  the  respective  parties  as  aforesaid, — that  is  to  say, 
to  Augusta  J.  Huggins  (formerly  Huber),  the  northern 
portion  of  said  tract  of  land,  and  to  Herman  L.  Huber, 
the  southern  portion  of  said  tract;  that  the  land 
described  in  plaintiff's  complaint  is  embraced  with- 
in the  description  of,  and  comprises  the  south- 
ern portion  of,  the  land  thus  distributed  to  Augusta  J. 
Huggins  (formerly  Huber),  and  joins  the  land  distributed 
to  Herman  L.  Huber.  The  plaintiff,  by  foreclosure  pro- 
ceedings and  mesne  conveyances,  derives  title  from  the  said 
Augusta  J.  Huggins  (formerly  Huber).  Upon  the  trial,  the 
defendant  offered  in  evidence  a  deed  dated  October,  1894, 
from  Herman  L.  Huber  and  his  wife  to  G.  C.  Simmons,  con- 
veying to  said  Simmons  the  property  set  apart  and  distributed 
to  said  Herman  by  the  decree  of  distribution,  and  also  offered 
in  evidence  a  deed  from  said  Simmons  and  wife,  dated  Octo- 
ber 9,  1896,  to  defendant  George  E.  Dierssen,  conveying  to 
him  the  same  premises,  and  by  the  same  description.  To  the 
introduction  of  these  deeds  the  plaintiff  objected,  on  the 
ground,  among  others,  that  the  deeds  did  not  describe  the 
lands  in  controversy,  which  objection  was  overruled  and  the 
deeds  admitted  in  evidence,  and  the  plaintiff  excepted. 
Against  the  objection  of  the  plaintiff,  the  court  allowed  the 
following  question  to  be  asked  of  defendant's  witness,  Her- 
man L.  Huber:  "Q.  After  the  decree  of  distribution,  did 
you  and  your  mother  make  any  agreement  with  reference  to 
the  line  between  the  two  tracts?"  And  he  answered,  "We 
did."  Also,  the  following  question,  over  the  objection  of  the 
plaintiff :  "Q.  State  what  the  agreement  was,  and  what,  if 
anything,  was  done  with  reference  to  making  or  fixing  the 
division  line."    The  witness  answered  in  reference  to  the  line 
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referred  to  in  the  partition  and  decree  of  distribution :  "It 
come  so  they  took  the  barn,  but  I  was  to  have  the  house, 
leaving  the  line  come  a  little  south  of  the  barn,  so  that  it 
would  give  me  plenty  of  room  for  my  house  and  buildings. 
There  was  a  survey  made  by  a  man  by  the  name  of  Donalds- 
son.  He  set  the  stake  for  the  division  line — he  set  the  stake, 
as  near  as  I  can  remember,  so  it  gave  me  just  that  nmch  more 
land  in  the  front  there  for  the  house  and  building."  Con- 
tinuing, he  says,  in  answer  to  the  question,  What  was  done 
in  reference  to  the  line? — "Mr.  Scribner,  who  was  Mr. 
Nathan's  tenant,  asked  me  if  I  knew  where  the  line  was,  and 
I  showed  him  the  stakes  and  told  him  he  could  build  the 
fence  by  the  stakes. . . .  Mr.  Scribner  did  not  know  where  the 
line  was,  and  I  told  him  as  near  as  I  could.  I  did  not  pay 
my  mother,  Mrs.  Hug^ns,  anything  for  the  extra  strip  of 
land  between  the  line  established  by  partition  deeds  and  de- 
cree of  distribution  and  the  line  where  this  fence  now  stands." 

Over  plaintiflF^s  objection,  the  court  also  permitted  the  fol- 
lowing question  to  be  asked  of  the  witness  Henry  T.  Hug- 
gins,  who  had  married  Mrs.  Augusta  J.  Huber:  "Q.  State 
what  agreement  was  made  between  Herman  Louis  Huber  and 
his  mother  with  reference  to  a  division  line  between  the  two 
tracts  awarded  to  them  by  the  decree  of  distribution  in  the 
astate  of  Herman  Huber,  deceased,  if  you  know\"  The  wit- 
ness answered,  "The  agreement  was  made  that  they  should 
divide  the  land  on  the  river  front  so  as  to  throw  the  buildings 
on  Herman  Louis  Huberts  part  of  the  place;  a  line  was  made 
by  them  on  the  river  front,  representing  a  division  between 
their  lands ;  this  was  done  in  the  month  of  September,  1892." 

In  the  brief  of  respondent's  attorney  it  is  admitted,  "there 
was  no  dispute  or  uncertainty  as  to  where  the  true  line  was. 
All  parties  kncw^  where  it  was,  but  they  deliberately  disre- 
garded the  true  line,  and  made  one  to  suit  themselves."  The 
defendant  does  not  rely  upon  adverse  possession  or  the 
statute  of  limitations,  but  upon  the  establishment  of  a  bound- 
ary line  by  parol.  This,  however,  is  not  such  a  case,  but  an 
attempt  to  convey  by  parol,  and  without  consideration,  a 
strip  of  land  belonging  to  one  of  the  tracts  abutting  upon  a 
well-recognized  boundary  line.  This  is  squarely  in  the  teeth 
of  the  statute  of  frauds.  (Civ.  Code,  sec.  1091.)  In  support 
of  his  position  in  reference  to  establishing  a  boundary  line  by 
parol,  respondent  cites  and  relies  upon  Cavanaugh  v.  Jackson, 
91  CaL  580.    In  that  case,  however,  as  stated  by  the  court, 
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"a  dispute  having  arisen  as  to  the  boundary  line  between  the 
two  ranches,  a  surveyor  was  employed  by  plaintiflf  and  de- 
fendant to  make  a  sui*vey  and  establish  the  true  line.  The 
line  in  that  case  w^as  established  in  1881,  and  the  defendant 
occupied  and  used  it  exclusively  up  to  the  commencement  of 
his  action,  which  was  in  April,  1887,  and  the  plaintiff  never 
exercised  any  acta  of  ownership  over  it  during  that  period." 
And  the  court  say  "This  long-continued  acquiescence  in  the 
line  previously  established,  we  think,  is  a  ratification  of  the 
agreement  made  in  1881."  Sneed  v.  Oaborn,  25  Cal.  630,  is 
also  relied  upon  by  respondent.  The  syllabus  in  that  case 
says:  "If  the  description  in  a  deed  is  uncertain,  the  grantor 
and  grantee  may  agree  upon  and  establish  the  boundary  line 
between  the  land  granted  and  the  remaining  lands  of  the 
grantor,  and  such  agreement  will  be  binding  upon  the 
parties."  Moyle  v.  Connolly,  50  Cal.  295,  is  another  case 
relied  upon  by  respondent.  There,  the  agreement  fixing  the 
boundary  line  was  in  writing,  and  the  court  say,  "We  are  of 
opinion  that  the  written  agreement  made  by  Wells  and  Con- 
nolly on  the  second  day  of  April,  1863,  established  the  line 
between  the  parties  here."  Tufree  v.  Polhemus,  108  Cal. 
670,  is  also  cited.  In  that  case  the  court  say,  "The  findings 
of  fact  established  an  executed  parol  partition," — which  is 
not  this  case,  but  an  attempt  to  transfer  by  parol  what  is  an 
admitted  strip  of  land  on  one  side  of  a  recognized  boundary 
line,  to  the  owner  of  the  land  on  the  other  side  of  said  line. 
None  of  the  cases  relied  upon  by  respondent  support  his  con- 
tention. 

It  is  certified  in  the  bill  of  exceptions,  "This  is  all  the 
evidence."  There  is  not  a  particle  of  evidence  in  the  bill  of 
exceptions  to  show  that  plaintiff  ever  authorized  his  tenant 
Scribner  to  adjust  a  disputed  boundary  line,  much  less  to 
attempt  a  transfer  of  a  strip  of  his  land  to  Huber,  the  owner 
of  the  adjoining  tract.  Nor  is  there  any  evidence  to  show 
that  he  knew  that  the  fence  which  had  been  erected  byliia 
tenant  was  not  upon  the  true  line,  until  some  time  thereafter. 
Scribner  testifies :  "In  March,  1895,  I  occupied  the  land  of 
C.  B.  Nathan,  formerly  belonging  to  the  estate  of  Huber,  de- 
ceased, as  Mr.  Nathan's  tenant.  I  know  the  defendant 
Dierssen.  The  place  Dierssen  owns  was,  in  1895,  owned  by 
Herman  Louis  Huber.  I  became  Mr.  Nathan's  tenant  in  Fel> 
ruary,  1895.  I  remember  when  the  fence  spoken  of  by  other 
witnesses  was  erected.    When  I  leased  the  place  from  Mr. 
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Nathan,  or  shortly  thereafter,  I  wanted  to  use  a  portion  of 
the  ranch  for  pasture,  and  there  was  no  division  fence  be- 
tween the  ranches.  I  sent  word  to  Mr.  Nathan  that  it  would 
be  necessary  to  have  a  fence  there,  and  that  I  would  like  to 
know  something  about  where  I  should  put  the  fence.  There 
was  nothing — no  place  established — no  line  established, 
where  to  put  the  fence ;  he  sent  me  word  to  find  the  line  the 
best  I  could,  and  put  the  fence  up.  I  went  to  Herman 
Louis  Huber,  and  asked  him  if  he  knew  where  the  line  was. 
He  told  me  he  did" ;  and  the  witness  states  that  he  pointed 
out  to  him  the  line,  which  is  the  one  that  had  been  agreed 
upon  between  himself  and  his  mother,  already  referred  to. 
Defendant  testifies:  "The  first  objection  made  by  plaintiff 
to  me  about  the  division  line  was  about  the  middle  of  the 
summer  of  1898;  at  that  time  he  sent  some  men  down  to 
move  the  fence.  They  started  in  to  take  the  present  fence 
down,  and  I  had  them  arrested.  They  began  to  dig  holes 
to  put  the  fence  on  the  line  according  to  survey  taking  in 
my  house, — ^the  house  in  which  Herman  Huber  formerly 
lived.  I  stopped  them  by  having  them  arrested,  and  threat- 
ened to  have  them  arrested  again  if  they  attempted  to  put 
the  fence  on  the  line  that  is  claimed,  to  be  the  true  line  by 
Mr.  Nathan."  Yet  the  court  finds  that  at  the  time  the  mort- 
gage was  executed  (through  the  foreclosure  proceedings  of 
which  plaintiff  deraigns  title),  and  at  all  times  thereafter, 
plaintiff  hod  full  notice  and  knowledge  of  said  agreement 
fixing  said  boundary  line,  and  that  he  and  said  Herman  L. 
Huber  erected  a  division  fence  between  said  tracts,  according 
to  said  line. 

The  judgment  and  order  denying  a  new  trial  are  reversed 
and  the  cause  remanded. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[Sac.  No.  744.     Department  One.—October  10,  1901.] 

FARMERS  AND  MERCHANTS  BANK  OF  STOCKTON, 
Respondent,  v.  FRED  COPSEY  and  MARGARET 
COPSEY,  Appellants. 

Pledge  of  Note  and  Mortoaob — Ck>LLATERAL  Secubtty— Remedy — 
Power  of  Sale — Foreclosure. — A  power  of  sale  given  upon  a 
pledge  and  aasignment  of  a  note  and  mortgage  as  collateral  security 
by  a  vendee  of  the  mortgagor,  who  had  assumed  such  note  and 
mortgage,  and  given  his  own  note  and  mortgage  to  the  mortgagee 
as  principal  debtor,  does  not  make  a  sale  under  the  power  an  ex- 
clusive remedy  of  the  pledgee,  and  he  may  bring  an  action  in  equity 
to  foreclose  the  collateral  security. 

Id. — Execution  by  Wife  of  Vendee— Mark — Support  of  Finding. — 
A  finding  that  the  wife  of  the  vendee  of  the  mortgagor  executed 
the  principal  note  to  the  plaintiff,  and  the  assignment  of  the  note, 
and  the  vendee  of  the  mortgagor,  by  making  her  mark,  with  the 
proper  attestation  by  a  witness,  is  sufficiently  proved  by  the  testi- 
mony of  such  witness,  and  of  the  husband  that  he  and  his  wife 
"went  in  and  signed  the  note."  The  execution  of  the  note  by  her 
is  also  admitted  by  her  denial  to  a  verified  complaint,  that  she,  "for 
any  consideration  whatsoever,  made,  executed,  and  delivered  to  the 
plaintiff  that  certain  promissory  note,"  which  denial  takes  issue 
only  upon  the  consideration,  and  not  upon  the  making,  execution, 
and  delivery,  of  the  note. 

Id. — ^Express  Agreement  to  Pay  Deficiency — Omissions  in  Fore- 
closure Suit — Liability  of  Vendee  and  Wife. — Where  the  ven- 
dee and  his  wife,  who  were  principal  debtors,  in  their  assignment,  as 
security  for  their  debt,  of  the  collateral  note  and  mortgage,  ex- 
pressly agreed  "to  pay  on  demand  whatever  balance  may  be  due 
after  sale  of  the  securities  and  application  of  the  proceeds,"  the 
omission  of  the  pledgor  to  make  the  wife  of  the  vendee  a  party  de- 
fendant in  the  foreclosure  suit,  and  his  omission  to  take  a  defi- 
ciency judgment  therein  against  the  original  mortgagor,  and  the 
taking  of  such  judgment  only  against  the  vendee,  who  had  assumed 
payment  of  the  mortgage  debt,  cannot  release  or  affect  the  liability 
both  of  the  vendee  and  his  wife  upon  their  express  agreement  to  pay 
the  amount  of  the  deficiency. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial. 
G.  W.  Nicol,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  B.  Hall,  and  J.  F.  Ramage,  for  Appellants. 

Budd  &  Thompson,  for  Respondent. 
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THE  COURT.— Defendants  appeal  from  the  judgment 
and  order  denying  their  motion  for  a  new  trial. 

The  facts  are  substantially  as  follows:  In  October,  1892, 
one  William  H.  Beckman  conveyed  certain  real  estate  to  de- 
fendant Fred  Copsey.  At  the  time  of  the  conveyance,  the 
premises  were  encumbered  by  a  mortgage  given  by  said 
William  H.  Beckman  to  one  Henry  Beckman  to  secure  a 
promissory  note  for  the  sum  of  $4,357,  and,  by  the  terms  of 
the  conveyance,  the  said  Fred  Copsey  assumed  and  agreed  to 
pay  the  said  note  and  mortgage  so  made  by  said  William  H. 
to  Henry  Beckman. 

Prior  to  June  17,  1895,  the  said  Henry  Beckman  had  be- 
come indebted  to  plaintiff,  and  had  assigned  the  said  note 
and  mortgage  to  plaintiff  as  collateral  for  such  indebtedness. 
On  the  last-named  date  there  remained  due  and  unpaid  upon 
the  said  note  and  mortgage  the  sum  of  $3,250,  and  defend- 
ants (who  are  husband  and  wife),  in  order  to  pay  the  same, 
agreed  to  and  did  execute  their  note  and  mortgage  upon  the 
same  premises,  to  plaintiff,  for  the  said  sum  of  $3,250,  and 
also  assigned  and  deposited  the  Beckman  note  and  mort- 
gage as  collateral  to  plaintiff  for  their  said  note.  The  Beck- 
man note  so  secured  by  mortgage  had  been  indorsed  and 
assigned  by  Henry  Beckman.  In  the  written  assignment 
made  by  defendants  to  plaintiff  of  the  Beckman  note  and 
mortgage,  the  plaintiff  was  authorized  at  any  time,  with  or 
without  notice,  at  public  or  private  sale,  to  sell  and  dispose 
of  the  Beckman  note  and  mortgage  so  held  by  it  as  collateral. 
It  was  provided  in  the  as.signment  that  in  case  of  a  sale  of 
the  Beckman  note  and  mortgage  by  plaintiff,  the  balance, 
after  paying  costs  and  expenses,  and  the  amount  due  by  de- 
fendants on  their  note,  should  be  paid  to  defendants.  De- 
fendants also  agreed,  in  the  assignment,  that  they  would  pay 
to  plaintiff  "whatever  balance  may  be  due  after  sale  of  secur- 
ities and  application  of  proceeds." 

Plaintiff  commenced  foreclosure  proceedings  on  the  Beck- 
nian  mortgage  in  August,  1896,  as^ainst  William  11.  Beck- 
man, defendant  Fred  Copsey,  and  others,  and  procured  a 
decree  of  foreclosure  in  due  course. 

After  sale  of  the  premises  under  the  decree  and  order  of 
sale,  and  the  application  of  the  proceeds,  there  remained  a 
deficiency,  for  which  judgment  was  docketed  against  de- 
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fendant  Fred  Copsey.  Defendant  Margaret  was  not  made 
a  party  to  said  foreclosure  suit.  The  deficiency  judgment 
remaining  uni)aid,  this  action  was  commenced  thereon,  and 
resulted  in  judgment  against  defendants  for  the  amount  of 
said  deficiency  remaining  due  to  plaintiff, — ^to  wit,  $1,100.85 
and  costs. 

Appellants'  main  contention  is,  that  the  plaintiff  had  no 
right  to  foreclose  the  Beckman  note  and  mortgage  by  ju- 
dicial sale,  for  the  reason  that  the  assignment  authorized 
plaintiff  to  sell  the  note  and  mortgage.  It  is  said  the  note 
and  mortgage  were  held  by  the  plaintiff  as  pledgee,  and  that 
the  defendants,  as  pledgors,  had  authorized  a  sale,  and  there- 
fore this  method  only  should  have  been  pursued.  We  think 
the  authority  was  given  for  the  benefit  of  the  pledgee, — the 
plaintiff, — and  was  not  exclusive.  Where  a  special  power 
is  given  to  sell  negotiable  paper,  taken  as  collateral  security, 
upon  default  in  the  payment  of  the  debt,  the  power  is  not 
exclusive.  It  is  considered,  in  law,  as  given,  not  for  the 
purpose  of  restricting  or  curtailing  the  rights  of  the  pledgee, 
but  for  the  purpose  of  enlarging  his  rights,  making  the 
pledge  more  advantageous  to  him  by  giving  him  a  more 
effectual  and  speedy  means  of  obtaining  money  from  his 
security.  He  may  in  such  case  bring  an  action  in  equity  to 
foreclose  the  security.  (Jones  on  Pledges  and  Collateral 
Securities,  sees.  645,  651;  McArthur  v.  Magee,  114  Cal.  129. 
And  such  proceeding  is  expressly  authorized  by  the  Civil 
Code  (sec.  3011),  which  provides:  "Instead  of  selling  prop- 
erty pledged,  as  hereinbefore  provided,  a  pledgee  may  fore- 
close the  right  of  redemption  by  a  judicial  sale,  under  the 
direction  of  a  competent  court;  and  in  that  case  may  be 
authorized  by  the  court  to  purchase  at  the  sale."  The  Civil 
Code  further  provides  (sec.  3006) :  "A  pledgee  cannot  sell 
any  evidence  of  debt  pledged  to  him,  except  the  obligations 
of  governments,  states,  or  corporations;  but  he  may  collect 
the  same  when  due."  In  this  case  the  plaintiff  did  the  very 
thing  authorized  by  the  above  section,  by  proceeding  to  col- 
lect the  obligation. 

It  is  claimed  that  the  evidence  is  insufficient  to  sustain 
that  part  of  finding  2  to  the  effect  that  defendant  Margaret 
made  and  executed  the  note  of  $3,250  to  plaintiff,  and  the 
assignment  of  the  Beckman  note  and  mortgage  as  collateral 
therefor.  The  reason  given  for  this  contention  is,  that  the 
Civil  Code  provides  (sec.  14)  that  a  mark  is  a  signature 
CXXXIV.  Cal.— 19 
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"when  the  person  cannot  write,  his  name  being  written  near 
it,  and  written  by  a  person  who  writes  his  own  name  as  a 
witness."    The  note  and  assignment  appear  to  be  signed, — 

her 

"Margaret  X  Copsey. 

mark 

"Witness  to  mark  of  Margaret  Copsey:  R.  E.  Wilhoit." 
The  witness  Praser  t^tified  that  he  recognized  the  signature 
of  Margaret  Copsey  by  her  mark.  The  witness  Wilhoit 
testified  that  he  signed  his  name  as  a  witness.  Defendant 
Fred  Copsey  testified,  "So  we  went  in  and  signed  the  note." 
This  testimony  amply  supports  the  finding.  Aside  from 
this,  the  pleadings  were  verified,  and  defendant  Margaret 
did  not  deny  the  making  and  signing  the  note.  The  denial 
is,  that  she,  "for  any  consideration  whatsoever,  made,  ex- 
ecuted, and  delivered  to  the  plaintiff  that  certain  promis- 
sory note."  While  a  denial  of  the  consideration,  this  is  not 
a  denial  of  the  making  and  delivery  of  the  note. 

Finally,  it  is  contended  that  the  plaintiff  released  the  de- 
fendants by  not  taking  the  deficiency  judgment  against 
William  H.  Beckman  in  the  foreclosure  proceedings.  A 
conclusive  answer  to  this  is  that  the  debt  of  William  H. 
Beckman  had  been  assumed  by  defendants.  They  gave 
their  own  note  and  mortgage  for  the  purpose  of  paying  it. 
They  also  assigned  the  Beckman  note  and  mortgage  as  col- 
lateral, and  in  the  assignment  expressly  agreed  "to  pay,  on 
demand,  .  .  .  whatever  balance  may  be  due  after  sale  of  se- 
curities and  application  of  proceeds." 

The  fact  that  plaintiff  took  the  Beckman  note  and  mort- 
gage as  collateral  for  a  note  and  mortgage  of  defendants 
upon  the  same  property  indicates  that  plaintiff  had  in  mind 
the  personal  liability  of  William  H.  Beckman  upon  the  note. 
But  if  plaintiff  chose  to  waive  this  security,  it  could  not  have 
injured  defendants.  In  fact,  there  is  no  reason  why  plaintiff 
could  not  have  entirely  disregarded  the  Beckman  note  and 
mortgage,  and  brought  suit  against  defendants  upon  the 
note  and  mortgage  executed  by  them.  They  became  the 
principals,  and  the  Beckman  note  and  mortgage  merely 
collateral.  Neither  does  the  fact  that  plaintiff  took  a  de- 
ficiency judgment  against  defendant  Fred  Copsey,  alone, 
prevent  it  from  maintaining  this  action  upon  the  express 
agreement. 

The  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 
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IS.  F.  No.  2833.     In  Bank.— October  10,  1901,] 

CHARLOTTE  A.  LEWIS,  Administratrix,  etc.,  Petitioner, 
V.  FRANK  H.  DUNNE,  Judge  of  the  Superior  Court, 
etc..  Respondent. 

Revision  of  Codb — CJonstitutional  Law — Iicpboper  Enactment — In- 
sufficient Title.— The  act  of  March  8,  1901  (Stats.  1901,  p.  117), 
entitled  "An  act  to  revise  the  Code  of  Civil  Procedure  of  the  state 
of  California,  by  amending  certain  sections,  repealing  others,  and 
adding  certain  new  sections,"  is  unccmstitutional  and  void,  both  be- 
cause the  law  revised  was  not  re-enacted  and  published  at  length 
as  revised,  and  because  it  does  not  embrace  but  one  subject,  ex- 
pressed in  its  title,  as  required  by  section  24  of  article  IV  of  the 
state  constitution.  The  mere  reference  to  tlie  Code  of  Civil  Pro- 
cedure does  not  express  any  subject. 

PETITION  for  writ  of  mandamus  to  a  Judge  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco. 
Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Bosley,  John  S.  Drum,  J.  R.  Pringle,  Stafford  & 
Staflford,  and  D.  C.  Deasy,  for  Petitioner. 

John  S.  Partridge,  for  Respondent. 

A.  C.  Freeman,  George  J.  Denis,  and  W.  C.  Van  Fleet, 
amici  curiae,  also  for  Respondent. 

McFARLAND,  J. — This  is  an  original  petition  here  for  a 
writ  of  mandamus.  An  alternative  writ  was  issued,  and 
upon  answer  of  respondent  and  argument  of  counsel  the 
cause  was  submitted.  Whether  or  not  the  writ  should  be  made 
absolute  depends  upon  the  constitutionality  of  a  certain  act 
of  the  legislature  approved  March  8,  1901.  If  the  act  is  con- 
stitutional, then  the  writ  should  be  denied;  if  not,  then  it 
should  issue.  Several  other  cases  involving  the  same  ques- 
tions have  been  submitted,  and  the  decision  in  this  case  will 
be  determinative  of  the  others. 

Petitioner  contends  that  the  act  in  question  is  void  because 
violative  of  the  following  parts  of  section  24  of  article  IV 
of  the  state  constitution :  "Every  act  shall  embrace  but  one 
subject,  which  subject  shall  be  expressed  in  its  title.  ...  No 
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law  shall  be  revised  or  amended  by  reference  to  its  title; 
but  in  such  ca.se  the  act  revised  or  section  amended  shall  bo 
re-enacted  and  publislicd  at  length  as  revised  or  amended." 

The  title  of  the  act  in  question  (Stats.  1901,  p.  117)  is  as 
follows :  "An  act  to  revise  the  Code  of  Civil  Procedure  of  the 
state  of  California,  by  amending  certain  sections,  repealing 
others,  and  adding  certain  new  sections." 

The  said  Code  of  Civil  Procedure  was  not  "re-enacted  and 
published  at  length  as  revised." 

The  first  impression  made  upon  the  ordinary  mind  by  a 
comparison  of  these  constitutional  provisions  with  the  title 
and  body  of  the  act  is,  that  in  the  latter  there  is  a  clear  fail- 
ure to  comply  with  the  former.  It  seems  as  though  the  mind 
of  either  layman  or  lawyer  might  accept  with  safety  the  con- 
struction which,  at  first  blush  at  least,  is  so  obvious,  and  we 
,do  not  think  that  the  reasoning  of  counsel  for  respondent,  or 
authorities  cited,  overcome  this  obvious  view,  or  rightly  lead 
to  an  opposite  conclusion. 

1.  Petitioner  contends  that  both  the  title  and  the  body  of 
the  act  show  that  it  was  intended  to  be,  and  is,  a  revision  of 
the  code,  and  that  therefore  it  is  invalid,  because  the  law 
revised  was  not  "re-enacted  and  published  at  length  as  re- 
vised"; and  we  see  no  sufficient  answer  to  this  contention. 
It  is  said  that  the  title  does  not  express  a  revision,  because  the 
language  used  is,  "to  revise,  by  amending  certain  sections, 
repealing  others,  and  adding  certain  new  sections."  But  how 
could  there  be  a  revision  of  a  sectionized  code  in  any  way 
other  than  by  amending  and  repealing  sections  and  adding 
new  ones?  With  respect  to  this  phase  of  the  case,  the  words, 
"by  amending,"  etc.,  are  mere  surplusage;  the  title  would  be 
substantially  the  same  if  the  words  "to  revise"  stood  alone. 
And  when  we  look  at  the  body  of  the  act  we  see  clearly  that 
it  is  a  revision.  It  covers  one  hundred  and  fifty  pages  of  the 
published  statutes  of  1901 ;  it  amends  over  four  hundred  sec- 
tions ;  it  repeals  nearly  one  hundred  sections ;  it  changes  the 
numbers  of  other  sections;  it  adds  a  great  many  new  sec- 
tions; and  it  contains  this  clause,  "Certain  title  and  chapter 
headings  of  tlie  said  Code  of  Civil  Procedure  are  hereby  in- 
serted, changed,  and  amended,  as  hereinafter  provided,"  and 
then  follow  several  pages  of  insertions,  changes,  and  amend- 
ments of  such  headings.  If  this  is  not  a  revision,  then  it 
would  be  difficult  to  state  what  would  constitute  a  revision. 
Moreover,  prior  legislation  on  the  subject  shows  that  the  act 
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in  question  was  the  natural  result  of  a  purpose  to  revise. 
The  preamble  to  the  act  states  that  by  a  certain  act  a  com- 
mission had  been  appointed  "for  the  revision  and  reforming 
of  the  law,"  and,  among  other  things,  "of  the  Code  of  Civil 
Procedure";  and  it  recites  "That  whereas  said  commission 
did  theretofore,  in  pursuance  of  said  act,  file  with  the  sec- 
retary of  state  a  report  recommending,  among  other  things, 
a  revision  of  the  Code  of  Civil  Procedure;  now,  therefore,  in 
view  of  said  recommendation,  for  the  purpose  of  revising 
said  code,  the  people  of  the  state  ...  do  enact  as  follows." 
In  view  of  all  these  considerations,  we  are  forced  to  the 
ctmclusion  that  the  act  is  a  revision,  and  void  for  want  of  re- 
enactment  and  publication  at  large  of  the  revised  law,  as  con- 
tended by  petitioner. 

2.  But  if  the  invalidity  of  the  act  for  the  reason  above 
given  could  by  any  recondite,  indirect,  and  abstruse  reason- 
ing be  explained  away,  it  is  just  as  clear  that  the  act  is  void 
for  want  of  compliance  with  the  other  constitutional  pro- 
visions, that  "every  act  shall  have  but  one  subject,  which 
subject  shall  be  expressed  in  its  title."  It  is  apparent  that 
the  language  of  the  title  of  the  act  in  question,  in  and  of 
itself,  expresses  no  subject  whatever.  No  one  could  tell  from 
the  title  alone  what  subject  of  legislation  was  dealt  with  in 
the  body  of  the  act ;  such  subject,  -so  far  as  the  title  of  the  act 
informs  us,  might  have  been  entirely  diflFerent  from  any- 
thing to  be  found  in  the  act  itself.  This,  of  course,  would 
be  admitted,  except  for  the  claim  that  although  the  title  does 
not,  as  an  independent  instrument,  express  any  subject,  yet 
it  does  ^o  by  "reference." 

It  may  be  conceded  that  where  the  title  of  an  act  clearly 
expresses  a  definite  subject,  then  the  title  of  an  act  amend- 
atory thereof  may  be  helped  out  by  reference  to  the  title  of 
the  original  act, — the  title  of  the  original  act,  which  does 
express  a  subject,  being  incorporated  into  and  published  as 
part  of  the  title  of  the  amendatory  act.  But,  in  the  case  at 
bar,  how  does  the  reference  in  the  title  help  its  failure  to 
otherwise  express  the  subject?  The  reference  is,  really,  not 
to  the  title  of  any  former  act ;  it  is  merely  to  "the  Code  of 
Civil  Procedure  of  the  state  of  California."  Now,  what  is  the 
Code  of  Civil  Procedure?  It  is  merely  a  name  given  to  a 
large  part  of  the  general  laws  of  the  state.  The  part  of  the 
great  body  of  our  laws  which  is  to  be  found  under  that  name 
is  not  confined  to  any  particular  subject  or  subjects,  but  in- 
cludes substantive  law,  criminal  law,  and  legislation,  that 
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might  be  properly  classed  under  any  category  whatever, — 
as  well  as  "civil  procedure."  Nearly  all  of  our  general  laws 
are  arranged,  for  convenience,  under  four  main  headings,  or 
names, — to  wit,  the  Civil  Code,  the  Code  of  Civil  Procedure, 
the  Penal  Code,  and  the  Political  Code, — but  no  one  of  these 
codes  is  complete  in  itself;  legislation  under  either  code  is 
inseparably  interwoven  with  legislation  under  the  others; 
and  legislation  upon  any  imaginable  subject  would  not  be 
held  invalid'  because  found  in  any  particular  code.  In 
Eno8  V.  Snyder,  131  Cal.  68,*  it  was  contended  that  a  certain 
provision  of  law  did  not  affect  rights  involved  in  a  civil  pro- 
ceeding, because  found  in  the  Penal  Code,  but  this  court 
said:  .**The  position  is  not  tenable.  We  have  here  a  code 
system  which  is,  for  convenience  and  partial  classification, 
divided  into  four  codes,  to  each  of  which  a  name  is  given; 
but  they  are  inseparably  interwoven,  and  no  one  of  them  is 
complete  in  itself,  or  absolutely  confined  to  a  particular  sub- 
ject. Therefore,  clear  enactments  of  substantive  law  estab- 
lishing rights — like  section  294 — are  not  to  be  held  inop- 
erative because  found  in  any  particular  code."  It  was  also 
said  in  that  case — touching  the  provision  in  the  Penal 
Code  for  the  recovery  of  certain  expenses  in  a  civil  action, 
— "It  would  hardly  be  contended  that  the  provision  about 
liability  in  a  'civil  action'  is  inoperative  because  found  in 
the  Penal  Code."  How,  then,  can  it  be  rightly  said  that 
a  mere  reference  in  the  title  of  an  act  to  the  Code  of  Civil 
Procedure — or  to  any  other  code — expresses  any  subject? 
If  so,  what  subject?  If  the  reference  had  been  merely 
to  "civil  procedure" — if  it  had  been  "an  act  con- 
cerning civil  procedure," — it  is  doubtful  if  it  would 
have  been  in  accordance  with  the  clear  intent  of 
the  constitution  as  to  one  subject  There  is  no  defini- 
tion, in  our  laws,  of  "Procedure,"  nor  can  any  satis- 
factory definition  of  it  be  found  in  the  general  authorities. 
For  instance,  some  authorities  hold  that  the  law  of  evi- 
dence is  part  of  the  law  of  procedure,  and  others  that  it  is 
not;  and  assuming  that  the  former  authorities  are  correct, 
could  it  be  safely  said  that  "pleading" — which  is  certainly 
a  part  of  procedure — and  "evidence"  are  not  two  different 
subjects,  within  the  meaning  of  the  constitution?  In  all 
the  books  of  the  law,  pleading  and  evidence  are  uniformly 
treated  as  two  entirely  distinct  subjects.  But,  as  before 
stated,  the  title  merely  refers  to  one  of  our  codes,  and,  con- 
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sidering  the  multifarious  character  of  the  codes,  it  ex- 
presses no  subject  whatever.  It  does  not  even  refer  to  a 
single  section  which  is  to  be  amended  or  repealed;  and  as 
to  the  "new  sections,"  it  does  not  give  the  slightest  intima- 
tion as  to  what  they  are  to  contain,  or  what  subject  they 
are  to  deal  with.  And,  according  to  respondent's  conten- 
tion these  new  sections  need  not  deal  with  anything  form- 
erly in  the  code;  in  addition  to  being  new  sections,  they 
could  include  new  subjects.  When  we  look  into  the  body 
of  the  act,  we  see  that  it  deals  with  a  vast  variety  of  subjects, 
many  of  which  are  totally  distinct  from  each  other;  and 
many  of  them  have  no  relation  to  civil  procedure,  while 
others  are  partly  procedure  and  partly  substantive  law — 
declarations  as  to  personal  and  property  rights.  And  as 
the  body  of  the  act  embraces  more  than  one  subject,  it  is 
for  that  reason  invalid;  for  there  is  no  field  here  for  the 
play  of  the  principle  that  a  provision,  the  subject  of  which 
-IS  expressed  in  the  title,  may  be  good,  although  another, 
not  so  expressed,  be  bad,  where  the  two  are  not  inseparably 
connected;  because  it  would  be  vain  to  inquire  which  of 
several  subjects  is  expressed  in  a  title  which  expresses  no 
subject  whatever. 

We  cannot  agree  with  the  contention  of  some  of  respond- 
ent's counsel — apparently  to  some  extent  countenanced  by  a 
few  authorities — that  the  provision  of  the  constitution  in 
question  can  be  entirely  avoided  by  the  simple  device  of 
putting  into  the  title  of  an  act  words  which  denote  a  sub- 
ject "broad"  enough  to  cover  everything.  Under  that  view 
the  title,  "An  act  concerning  the  laws  of  the  state,"  would 
be  good,  and  the  convention  and  people  who  framed  and 
adopted  the  constitution  would  be  convicted  of  the  folly 
of  elaborately  constructing  a  grave  constitutional  limitation 
of  legislative  power  upon  a  most  important  subject,  which 
the  legislature  could  at  once  circumvent  by  a  mere  verbal 
trick.  The  word  "subject"  is  used  in  the  constitution  in  its 
ordinary  sense;  and  when  it  says  that  an  act  shall  embrace 
but  "one  subject,"  it  necessarily  implies — what  everybody 
knows — that  there  are  numerous  subjects  of  legislation,  and 
declares  that  only  one  of  these  subjects  shall  be  embraced 
in  any  one  act.  All  subjects  cannot  be  conjured  into  one 
uubject  by  the  mere  magic  of  a  word  in  a  title.  As  to  this 
point,  the  supreme  court  of  New  Jersey,  in  Racier  v.  Town- 
ship of  Union,  39  N.  J.  L.  515,  well  says:  "It  is  trne  that 
it  may  be  difficult  to  indicate  by  a  formula  how  specialized 
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the  title  of  a  statute  must  be  but  it  is  not  difficult  to  con- 
clude that  it  must  mean  something  in  the  way  of  being  a 
notice  of  what  is  doing.  Unless  it  does  this,  it  can  answer 
no  useful  end.  It  is  not  enough  that  it  embraces  the  legis- 
lative purpose — it  must  express  it;  and  where  the  title  is 
too  general,  it  will  accomplish  the  former,  but  not  the  lat- 
ter. Thus  a  law  entitled  'An  act  for  a  certain  purpose' 
would  embrace  any  subject,  but  would  express  none;  and 
consequently  it  would  not  stand  the  constitutional  test." 
There  is  a  good  deal  of  discussion,  in  the  briefs,  of  the  sup- 
posed reasons  for  the  constitutional  provision  in  question — 
the  evils  which  it  was  intended  to  remedy,  etc. — ^but  what- 
ever considerations  led  up  to  its  adoption,  it  is  clear  that  its 
direct  and  immediate  purpose  was,  that  the  title  should,  on 
its  face,  give  at  least  some  sort  of  information  as  to  what 
the  proposed  act  was  about.  This  the  title  in  question  does 
not  do. 

We  do  not  deem  it  necessary  to  notice  in  detail  the  au- 
thorities cited  by  counsel.  As  to  those  from  other  jurisdic- 
tions cited  by  counsel  for  respondent,  it  is  to  be  observed 
that  they  were  decided  under  state  constitutions  in  which 
there  was  no  such  provision  as  that  contained  in  section  22 
of  article  I  of  the  present  constitution  of  California  adopted 
in  1879 — namely,  "The  provisions  of  this  constitution  are 
mandatory  and  prohibitory,  unless  by  express  words  they  are 
declared  to  be  otherwise."  The  constitution  of  this  state 
of  1849  had  a  provision  as  to  the  title  and  subject  of  acts 
similar  to  said  section  24  of  article  IV,  but  from  an  early 
date  it  was  construed  to  be  merely  directory  (Wdshington 
V.  Page,  4  Cal.  388) ;  and  the  purpose  of  said  section  22  of 
article  I  was  evidently  to  prevent  such  construction  in  the 
future.  The  declaration  that  all  the  provisions  of  the  con- 
stitution are  mandatory  and  prohibitory  "applies  to  all  sec- 
tions alike."  (Ewing  v.  Oroville  Mining  Co,,  56  Cal.  654, 
655.)  The  distinction  between  a  constitution  which  con- 
tains this  provision  and  those  which  do  not  is  noticed  by 
Mr.  Justice  Ross,  in  delivering  the  opinion  of  the  court  in 
Earle  v.  San  Francisco  Board  of  Education,  55  Cal.  491. 
After  referring  to  the  contention  that  the  question  there 
involved  had  been  decided  in  a  certain  way  in  other  states, 
he  says :  "It  is  true  that  it  has  been  so  decided,  but  under 
constitutions  not  containing  a  declaration  that  its  provisions 
are  'mandatory  and  prohibitory,  unless  by  express  words 
they  are  declared  to  be  otherwise,'  as  does  the  present  con- 
stitution of  this  state."    And  in  connection  with  the  claim 
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that  the  section  of  the  constitution  involved  in  this  case 
should  be  liberally  construed — ^and  it  certainly  should  be 
construed  with  reasonable  liberality — it  is  well  to  quote 
these  other  words  of  the  opinion  in  the  same  case:  "To 
maintain  the  constitution  as  it  is,  is  out  first  duty^  and 
whenever  it  is  encroached  upon,  we  are  bound  to  main-' 
tain  its  supremacy."  In  many  of  the  state  constitutions 
the  clause  concerning  the  title  and  subject  of  statutes  dif- 
fers materially  from  section  24  of  article  IV  of  our  con- 
stitution. And  in  most  of  the  causes  cited  by  respondent 
from  other  states  the  title  sustained  referred,  at  least,  to  one 
subject,  although  the  subject  was  somewhat  general.  The 
most  extreme  cases  were  those  where  the  title  was  to  estab- 
lish a  particular  kind  of  code  relating  to  one  general  subject 
— as,  for  instance,  "An  act  to  establish  a  probate  code." 
Whether  qt  not  an  act  "to  establish  a  code  of  civil  pro- 
cedure"— and  confined  in  its  body  to  civil  procedure  alone 
— could  be  validly  passed  under  our  present  constitution, 
is  a  question  not  here  before  us.  The  question  in  the  case 
at  bar  is,  whether  or  not  the  title  of  an  act  passed  under  the 
present  constitution,  which  merely  refers  to  a  part  of  the 
body  of  the  general  laws  of  the  state,  that  is  not  con- 
fined to  any  subject,  whatever,  expresses  the  subject  of  the 
proposed  act,  within  the  meaning  of  the  constitution. 

But  the  authorities  in  other  states,  and  under  constitu- 
tions which  do  not  contain  the  mandatory  and  prohibitory 
provisions,  are  not,  by  any  means,  uniform  on  this  ques- 
tion. VoT  instance,  in  People  v.  Hills,  35  N.  Y.  449,  the 
question  was,  whether  the  title,  "An  act  to  amend  chapter 
389  of  the  laws  of  1851,"  was  valid,  under  a  constitutional 
provision  that  no  private  or  local  bill  *'i?hall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title," 
and  it  was  held  that  it  was  not.  The  court  said:  "The 
provision  of  the  constitution  of  this  state  in  reference  to 
this  matter  is  very  plain  and  simple,  and  easily  understood." 
The  "chapter"  mentioned  in  the  title  contained  293  sec- 
tions, and  the  body  of  the  act  showed  that  its  purpose  was 
to  make  an  important  amendment  to  section  290,  and  the 
court  said:  "The  act  under  consideration  does  not  indi- 
cate from  its  title  what  particular  part  of  the  section  of  the 
act  of  1851  is  amended,  or  any  reference  or  indication  of 
the  subject-matter  of  the  amendment."  The  coiirt  further 
said:  "The  next  inquiry  is,  Is  the  substance  of  this  act  ex- 
pressed in  the  title  thereof?  The  statement  of  the  question, 
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and  a  reference  to  the  title,  provide  a  conclusive  answer. 
.  .  .  From  its  title  it  might  as  well  be  supposed  to  refer 
to  any  one  of  the  numerous  topics  embraced  in  tne  293  sec- 
tions of  chapter  389  of  the  laws  of  1851,  as  to  the  matter 
covered  by  the  290th  section  of  that  act.  .  .  To  sanction 
such  a  procedure  would  be  to  override  and  nullify  a  plain, 
clear,  and  mandatory  provision  of  the  constitution."  And 
then  follows  language  quoted  from  a  former  opinion,  as 
follows:  "Nothing  can  be  more  dangerous  to  our  free 
institutions,  or  to  the  rights  of  the  people,  than  to  encourage 
doubtful  interpretation  of  the  constitution,  contrary  to  its 
niore  plain  and  natural  import,  as  understood  by  the  great 
body  of  the  people.  ...  It  is  very  clear,  to  my  mind, 
that  the  subject  of  this  act  is  not  expressed  in  its  title,  and 
it  must  therefore  fall  under  the  condemnation  of  this  sec- 
tion of  the  constitution."  (See  also  People  v.  Supervisors, 
43  N.  Y.  10;  People  v,  Denahy,  20  Mich.  Ml  ]  Davis  v.  Fulr 
ton]  21  Ga.  69;  Brooks  v.  People,  14  Ool.  413;  Rader  v. 
Township  of  Union,  39  N.  J.  L.  516;  Tingue  v.  Village  of 
Port  Chester,  101  N.  Y.  303;  Trumble  v,  Trumble,  37  Neb. 
341;  State  v.  Scholl,  58  Kan.  507;  State  v,  Mitchell,  17 
Mont.  67;  Kedzie  v.  Ewington,  54  Minn.  117.) 

The  decisions  in  California  on  this  subject  are  not  di- 
rectly determinative  of  the  question  presented  in  the  case 
at  bar.  The  sufficiency  of  such  a  title  as  is  here  involved  has 
never  been  presented  to  this  court.  People  v,  Parvin,  74 
Cal.  549,  is  the  only  case  here  that  can  be  at  all  insisted 
upon  as  supporting  the  respondent's  contention.  The  title 
under  consideration  there  was  this :  "An  act  to  amend  sec- 
tion 3481  of  the  Political  Code."  It  referred  to  one  single 
section,  and  named  it.  The  almost  universal  custom  of  the 
legi.slature,  in  the  numerous  amendments  which  it  has  made 
to  the  codes,  has  been  to  put  into  the  title  of  the  amendatory 
act,  after  the  number  of  the  section,  additional  words  ex- 
pressing the  subject  of  the  act — as,  for  instance,  "relat- 
ing to  the  writ  of  prohibition,"  "relating  to  the  lien  of  me- 
chanics and  others,"  etc.  In  a  very  few  instances — not  more 
than  two  or  three  having  been  called  to  our  attention — ^the 
additional  explanatory  words  have  been  omitted,  and  one 
of  these  was  involved  in  People  v.  Parvin,  74  Cal.  549.  A 
bare  majority  of  the  court — two  justices  dia^enting  and  one 
not  participating — held  that  the  title  was  sufficient;  but 
if  we  accept  the  decision  as  sound,  it  goes  no  further  than 
to  hold  that  the  title  of  an  act  amending  a  single  section 
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of  a  code  is  sufficient,  if  it  directly  refers  to  the  section  and 
designates  it  by  its  number.  It  is  not  an  authority  for  the 
suflBciency  of  such  a  title  as  is  here  involved,  which  refers 
to  no  section  whatever,  and  it  cannot  be  considered  as  de- 
terminative of  the  question  involved  here,  which  was  not 
before  the  court  in  the  facts  of  that  case.  On  the  other 
hand,  in  the  opinions  rendered  in  the  following  cases, 
although  the  cases  themselves  are  not  directly  in  point,  the 
reasoning  by  which  certain  titles  were  held  to  be  bad,  and 
others  good,  points  to  the  insufficiency  of  the  title  involved 
in  the  case  at  bar:  People  v.  Parks,  58  Cal.  624;  Ex  parte 
Liddell,  93  Cal.  638;  Uellman  v,  Shoulters,  114  Cal.  136; 
People  V.  Mullender,  132  Cal.  217. 

Complaint  is  made  that  the  rule  as  above  stated  would  put 
the  legislature  to  great  inconvenience  when  it  desired  to  make 
a  great  many  amendments  or  indulge  in  a  great  deal  of  legis- 
lation at  one  session  or  at  one  time.  That  consideration 
could  not,  under  any  circumstances,  destroy  a  constitutional 
provision.  But-~without  impugning  the  wisdom  of  any  pro- 
vision of  the  act  before  us — it  is  quite  apparent  that  the  very 
purpose  of  the  constitutional  provision  in  question  is  to  pre- 
vent the  evils  which  might  come  from  hasty,  inconsiderate, 
or  wholesale  legislation.  Statutes  which  cannot  be  enacted 
in  the  manner  prescribed  by  the  constitution  should  not  be 
attempted.  A  scarcity  of  statutory  laws,  and  want  of  facility 
for  passing  them,  are  not  among  the  evils  of  the  times. 

Our  conclusion  is,  that,  for  the  reasons  above  stated,  the 
said  act  of  March  8,  1901,  is  unconstitutional,  and  void  for 
all  purposes,  and  is  inoperative  to  change  or  in  any  way  af- 
fect the  law  of  the  state  as  it  stood  immediately  before  the  ap- 
proval of  said  act. 

Let  the  alternative  writ  be  made  absolute. 

Henshaw,  J.,  Van  Dyke,  J.,  Temple,  J.,  Harrison,  J.,  and 
Garoutte,  J.,  concurred. 

BEATTY  C.  J.,  concurring. — I  concur  in  the  judgment, 
on  the  ground  first  discussed  in  the  opinion  of  Justice  McFar- 
land.  The  act  of  1901  is  certainly  a  revision  of  the  Code 
of  Civil  Procedure,  and,  as  such,  required  to  be  re-enacted 
and  republished  at  length,  in  order  to  satisfy  the  mandate  of 
the  constitution,  but,  in  my  opinion,  it  does  not  embrace 
more  than  one  subject,  and  that  subject  is  clearly  expressed 
in  its  title. 
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The  rules  of  procedure  in  civil  cases  constitute  but  a  single 
and  well-defined  subject,  and  our  present  code,  as  adopted 
in  1872,  with  its  subsequent  amendments,  embraces  but  few 
provisions  not  strictly  germane  to  that  subject.  If  it  had 
been  enacted  since  the  adoption  of  our  present  constitution, 
it  would  have  been  entirely  valid,  except  as  to  those  few 
provisions.  But  it  was  vaUd  in  all  particulars  at  the  time 
of  its  enactment,  and  was  not  invalidated  by  the  adoption  of 
the  new  constitution,  even  as  to  such  of  its  provisions  as 
did  not  relate  to  the  procedure  in  civil  cases.  The  code  it- 
self therefore  became  and  remains  a  subject,  and  a  single 
subject,  of  legislation.  An  act  to  amend  it  or  revise  it  deals 
with  a  single  subject,  and  the  title  of  such  an  act  expresses 
the  subject  when  it  announces  the  purpose  of  the  legislature 
to  amend  or  revise  the  code.  The  authorities  cit^d  in  the 
briefs  of  counsel  fully  sustain  the  proposition  that  an  act 
entitled  an  act  to  amend  any  valid  existing  statute  described 
by  its  title  is  sufficiently  descriptive  of  the  subject,  and 
of  the  whole  subject,  embraced  in  such  statute. 

But  conceding  that  an  act  to  revise  or  amend  our  existing 
code  would  be  invalid  as  to  any  particular  provisions  not 
germane  to  the  subject  of  procedure  in  civil  cases,  the  act 
would  be  in  other  respects  free  from  objection;  and  no 
provisions  of  the  act  of  1901  have  been  called  to  our  at- 
tention which  deal  with  other  subjects,  and  certainly  the 
particular  provision  here  in  question  does  not. 

For  these  reasons,  thus  briefly  indicated,  I  dissent  from 
the  views  of  the  court  respecting  the  second  objection  to  the 
act. 

Rehearing  denied. 
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[Crim.  No.   710.     Department  One.— October   11,    1001.] 

THE  PEOPLE,  Respondent,  v.  BERNARD  WARD,  Ap- 
pellant. 

Criminal  Law — Sufficiency  of  Information — Substantial  Conform- 
ity TO  Statute — ^Use  of  Equivalent  Words. — An  information  for 
a  felony  is  sufficient  if  it  substantially  conforms  to  the  statute, 
and  uses  words  equivalent  in  meaning  thereto,  though  not  the  pre- 
cise words  employed  in  the  statute. 

Id. — Information  for  Embezzlement — Change  of  Form  of  Express- 
ion IN  Statute. — An  information  for  embezzlement  which  shows 
that  the  defendant  received  funds  by  virtue  of  his  trust  as  the  finan- 
cial secretary  of  a  corporation,  and  emliezzled  and  converted  the 
same  to  his  own  use,  "contrary  to  his  said  trust,"  is  not  defective 
because  not  using  the  statutory  words,  "not  in  the  due  and  lawful 
execution  of  his  trust."  The  two  expressions  are  equivalent,  and 
convey  the  same  meaning. 

Id. — Proof  of  Incorporation — De  Facto  Existence. — It  is  sufficient  to 
prove  the  de  facto  existence  of  the  corporation,  the  funds  of  which 
were  embezzled  by  the  defendant;  and  proof  that  it  was  a  corpora- 
tion de  jure  is  not  essential. 

Id. — Demand  for  Money  Embezzled — ^Authority  of  Treasurer. — ^A 
demand,  by  the  corporation,  for  the  money  embezzled  is  not  an  in- 
dispensable requirement  of  the  law,  to  constitute  the  oflTense,  which 
may  possibly  be  proved  without  a  demand,  though  a  demand  and 
refusal,  if  other  essential  facts  exist,  is  evidence  of  embezzlement. 
A  demand  by  the  treasurer  of  the  corporation,  who  was  also  a  mem- 
ber of  a  special  committee  to  investigate  the  alleged  embezzlement, 
was  made  by  sufficient  authority. 

Id. — Disproved  Denial  of  Receipt  of  Embezzled  Money— Evidence 
OF  Offense. — Where  the  defendant  not  only  refused  to  comply 
with  the  demand  for  return  of  the  money,  but  denied  that  he  ever 
received  any  part  of  the  money,  alleged  to  be  embezzled,  and  such 
denial  was  disproved,  and  it  was  found  by  the  jury  that  he  did  re- 
ceive it,  the  fact  of  such  receipt  renders  the  denial  thereof  convinc- 
ing evidence  of  the  offense  charged. 

Id. — Evidence  of  Other  Moneys  Drawn  by  Defendant. — Evidence  is 
admissible  that  other  moneys  of  the  corporation  were  drawn  by 
the  defendant,  upon  similar  orders,  from  the  same  and  other  banks, 
and  were  delivered  to  the  defendant,  and  that  they  were  not  drawn 
for  the  protection  of  the  corporation,  or  because  of  its  wishes. 

Id. — Proof  of  Corpus  Delicti — Order  of  Evidence. — Proof  of  the 
corpus  delicti  does  not  necessarily  involve  or  require  proof  that  the 
crime  was  committed  by  the  defendant.  The  proper  order  of  evi- 
dence is,  that  there  should  be,  first,  independent  proof  of  the  body 
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of  the  offense,  but  a  case  should  not  be  reversed,  merely  because  of  a 
departure  from  such  order.  In  this  case  it  is  held  that  the  corpus 
delicti  was  sufficiently  proved,  before  proof  of  the  obtaining  of  other 
moneys  by  the  defendant. 
Id. — Impeachment  of  Witness — Conviction  of  Pelont — ^Absence  of 
Sentence. — A  witness  may  be  impeached  by  showing  that  he  has 
been  convicted  of  a  felony  by  the  verdict  of  a  jury,  and  the  fact  that 
no  sentence  had  yet  been  pronounced  upon  the  witness  is  imma- 
terial, where  the  verdict  does  not  appear  to  have  been  set  aside. 

Id. — Evidence  of  Refutation — Personal  Knowledge — Striking  Out 
Testimony. — ^The  testimony  of  witnesses  called  to  prove  the  repu- 
tation of  a  witness,  who  testified  from  personal  knowledge  only, 
was  properly  stricken  out. 

Id. — Refusal  of  Inapflicablb  Instructions. — Requested  instructions 
which  are  inapplicable  to  the  evidence  are  properly  refused. 

Id. — Authority  to  Draw  Monet  to  Delay  Creditors— Defense  to 
Embezzlement. — The  fact  that  the  corporation  gave  authority  for 
the  withdrawal  of  money  from  the  bank,  for  the  purpose  of  hinder- 
ing and  delaying  its  creditors,  cannot  constitute  a  defense  to  an  in- 
dictment for  the  embezzlement  of  its  funds. 

Id. — ^Requested  Instruction  as  to  Testimony  of  Accomplice. — ^Where 
the  case  was  not  tried  on  the  theory  that  the  treasurer  of  the  corpo- 
ration was  an  accomplice  with  the  defendant  in  the  embezzlement 
charged  in  the  information,  it  requires  something  more  than  sus- 
picious circumstances  connected  with  other  transactions  to  justify 
a  requested  instruction  predicated  upon  his  being  an  accomplice 
with  the  defendant;  and  where  such  requested  instruction  was  also 
inaccurate  and  misleading,  it  was  properly  refused. 

Id. — ^Argument  of  Counsel — ^Vituperative  Epithets — Charge  to 
Jury — Presumption. — Counsel  for  the  prosecution  ought  not  to 
indulge  in  extravagant  vituperative  epithets  against  the  defendant, 
but  where  the  court  charges  the  jury  in  relation  thereto,  that  they 
must  not  consider  the  personal  views  and  opinions  expressed  by 
counsel,  it  is  not  to  be  presumed  that  the  jury  disregarded  the 
charge,  nor  that  the  defendant  was  prejudiced. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  de- 
nying a  new  trial.    F.  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion. 

Frank  McGowan,  and  J.  N.  E.  Wilson,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  A.  A.  Moore,  Jr.,  Deputy 
Attorney-General,  W.  W.  Foote,  and  J.  J.  Lerman,  for  Re- 
spondent. 
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IIAYNES,  C. — The  defendant  was  convicted  of  the  crime 
of  emhczzlemcnt,  and  appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial.  The  points 
made  by  appellant  for  reversal  will  be  noticed  in  the  order 
in  which  they  are  presented  in  his  brief. 

1.  The  information,  I  think,  is  sufficient.  The  facts  al- 
leged therein  are,  in  substance,  that,  at  the  date  and  place 
named  the  defendant  was  the  financial  secretary  of  the  Pa- 
cific Coast  Marine  Fireman's  Union,  a  corporation;  that  by 
virtue  of  his  trust  as  such  officer  there  came  into  his  pos- 
session, custody,  and  control  the  sum  of  four  thousand  dol- 
lars, the  property  of  said  corporation;  and  that  he  did,  at 
a  place  and  time  named,  "unlawfully,  fraudulently,  and  fel- 
oniously convert,  embezzle,  and  appropriate  the  same  to  his 
own  use,  contrary  to  his  said  trust  as  such  officer  as  afore- 
said, contrary  to  the  form,"  etc. 

The  crime  charged  is  that  of  embezzlement  as  defined  in 
section  504  of  the  Penal  C!ode,  and  the  only  insufficiency  al- 
leged is,  that  the  pleader  omitted  the  phrase,  "not  in  the 
due  and  lawful  execution  of  his  trust,"  and  substituted 
therefor  the  words,  "contrary  to  his  trust  as  such  officer 
as  aforesaid."  If  the  conversion  to  his  own  use  was  fraud- 
ulent and  felonious,  and  "contrary  to  his  trust,"  it  could  not 
be  "in  the  due  and  lawful  execution  of  his  trust";  and  if 
it  was  "not  in  the  due  and  lawful  execution  of  his  trust,"  it 
was  "contrary  to  his  trust."  The  expressions  are  equivalent. 
It  is  conceded  by  appellant  that  if  the  information  sub- 
stantially conforms  to  the  statute,  it  is  sufficient.  "Words 
used  in  a  statute  to  define  a  public  offense  need  not  be  strictly 
pursued  in  the  indictment  or  information,  but  other  words, 
conveying  the  same  meaning,  may  be  used."  (Pen.  Code, 
sec.  958.) 

2.  It  is  contended  that  there  is  no  legal  evidence  of  the 
incorporation  of  the  Pacific  Coast  Marine  Fireman's  Union, 
whose  money,  it  is  charged,  defendant  embezzled.  There 
was  ample  evidence  that  the  Union  was  a  de  facto  corpora- 
tion existing  under  the  name  stated  in  the  information,  and 
proof  that  it  was  a  de  jure  corporation  was  not  essential. 

3.  Prior  to  the  arrest  of  defendant,  a  demand  was  made 
upon  him  by  Andrew  Pryall,  the  treasurer  of  the  Union, 
for  the  four  thousand  dollars  charged  in  the  information 
to  have  been  embezzled.  The  demand  was  in  writing,  and 
was  offered  in  evidence,  and  defendant  objected  that  it  was 
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''irrelevant,  immaterial,  and  incompetent,"  and  the  objection 
was  overruled. 

It  is  now  contended  that  a  demand  for  the  money  is  in- 
dispensable; that  "without  such  demand,  no  offense  exists," 
and  that  it  did  not  appear  that  Pryall  had  any  power  or 
authority  to  make  the  demand.  This  ground  of  objection 
was  not  specified.  But  waiving  that  point,  it  was  shown 
that  Pryall  was  the  treasurer  of  the  corporation  at  the  time 
the  demand  was  made,  and  besides,  was  a  member  of  a  com- 
mittee appointed  by  the  corporation  to  investigate  the  alleged 
embezzlement,  wdth  "full  power  to  act,  according  to  their 
judgment,  for  the  best  interests  of  the  Union."  His  office 
as  treasurer,  and  the  special  authority  given  as  a  member  of 
the  committee,  gave  him  ample  power  to  make  the  demand, 
if  a  demand  were  necessary.  A  demand  is  not  "an  indis- 
pensable requirement  of  law  in  all  cases,"  as  contended 
by  appellant,  nor  can  it  be  true  that  "without  such  demand, 
no  offense  exists."  A  demand,  followed  by  a  refusal,  if  the 
other  essential  facts  exist,  is  evidence  of  embezzlement,  and 
sometimes  indispensable  evidence  of  it,  but  it  is  the  fraudu- 
lent and  felonious  conversion  of  the  money  or  other  property 
that  constitutes  the  offense,  and  that  may  often  be  proved 
without  a  demand.  (People  v,  Bidleman,  104  Cal.  608; 
People  V,  Royce,  106  Cal.  173 ;  Wharton's  Criminal  Law,  sec. 
1030.)  State  v.  Pierce,  7  Kan.  App.  418,  cited  by  appellant, 
was  a  Kansas  case,  and  was  under  a  statute  which  made 
the  refusal  to  deliver  on  demand  the  gist  of  the  offense.  It 
may  be  added  to  what  has  been  said,  that  when  the  demand 
was  made  by  Pryall  the  defendant  responded  that  he  had 
no  money  belonging  to  the  Union ;  and  he  also  testified  that 
he  never  had  the  money  charged  to  have  been  embezzled 
by  him,  nor  any  part  of  it.  The  jury  found  that  he  did 
receive  it.  If  he  did,  his  denial  was  convincing  evidence  of 
the  offense  charged. 

4.  It  is  contended  that  the  court  erred  in  permitting  evi- 
dence to  be  given,  tending  to  show  that  other  moneys  of 
the  Union,  besides,  the  four  theusand  dollars  specified  in  the 
information,  came  to  the  hands  of  the  defendant. 

The  defendant,  during  the  time  covered  by  these  transac- 
tions, was  the  financial  secretary  of  the  Union,  and  John 
Dougherty  was  treasurer. 

The  moneys  of  the  Union  had  been  deposited  with  various 
banks  in  the  city  of  San  Francisco.   Under  the  by-laws  of  the 
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Union,  such  moneys  could  be  drawn  therefrom  only  upon 
drafts  drawn  by  the  financial  secretary,  countersigned  by 
the  treasurer  and  the  board  of  trustees,  or  a  majority  of 
them ;  but — as  appeared  from  the  testimony  of  the  defendant 
and  other  w4tnessesr*a  resolution  was  passed  in  January, 
1897,  empowering  one  trustee  and  the  financial  secretary  and 
the  treasurer,  or  a  majority  of  the  three,  to  draw  the  moneys 
so  on  deposit.  The  purpose  of  the  resolution,  it  was  said, 
was  to  place  the  money  beyond  the  reach  of  anticipated  cred- 
itors.. The  four  thousand  dollars  here  charged  to  have  been 
embezzled  was  on  deposit  with  the  Oerman  Savings  and 
Loan  Society,  and  was  drawn  from  that  bank,  March  1, 1897, 
under  said  resolution,  on  an  order  signed  by  Bernard  Ward, 
secretary,  and  John  Dougherty,  treasurer,  and  made  pay- 
able to  "John  Dougherty  or  bearer."  The  body  of  the  order 
was  in  Ward's  handwriting,  and  the  money  was  delivered 
by  the  bank  to  Dougherty,  who  testified  that  he  delivered 
it  to  Ward,  who,  however,  denied  that  he  received  it,  or  any 
part  of  it. 

It  also  appears,  from  evidence  admitted  over  the  objec- 
tions of  appellant,  and  which  is  the  subject  of  the  exception 
now  being  considered,  that  other  moneys  were  drawn,  on 
similar  orders,  from  the  same  and  other  banks,  aggregating 
$9,635.93, — namely :  from  the  San  Francisco  Savings  Union, 
March  1, 1897,  $3,000;  from  the  Hibernia  Savings  and  Loan 
Society,  March  5,  1897,  $3,000;  from  the  German  Savings 
and  Loan  Society,  July  9,  1897,  $2,772  and  $721.70;  and 
July  29,  from  the  Hibernia  Savings  and  Loan  Society, 
$142.23.  All  of  these  moneys,  according  to  Dougherty's  tes- 
timony, were  delivered  to  Ward;  but  the  latter  denies  that 
he  rexjeived  them,  or  any  part  of  them. 

The  objections  to  these  several  items  of  proof  were,  that 
the  evidence  was  not  relevant,  and  that  the  corpus  delicti 
had  not  been  proven.  That  these  several  withdrawals  from 
other  banks  were  intimately  connected  with  the  withdrawal 
of  the  four  thousand  dollars  from  the  German  Savings  Bank, 
for  the  embezzlement  of  which  appellant  was  being  tried,  is 
clear.  The  orders  upon  which  they  were  drawn  were  in  the 
same  form,  signed  by  the  same  persons,  under  the  same  au- 
thority, and  the  same  reason  existed  for  each  of  the  with- 
drawals, so  far  as  the  Union  was  concerned,  and  also  so  far  as 
concerned  the  defendant.  It  is  argued  that  the  mere  with- 
CXXXIV.  Cal.— 20 
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drawal  of  these  other  sums  did  not  prove  an  embezzlement 
of  them,  nor  of  the  four  thousand  dollars  charged  in  the  in- 
fonnation.  But  if  it  were  necessary  to  prove  the  embez- 
zlement of  these  other  sums,  it  was  an  essential  step  towards 
making  such  proof.  This  evidence,  however,  had  a  direct 
bearing  upon  the  question  of  the  embezzlement  charged  in 
the  information,  and  was  therefore  relevant.  The  purpose  of 
the  resolution  authorizing  the  treasurer  and  the  financial 
secretary  to  withdraw  these  deposits  from  the  several  banks 
was  to  place  these  moneys  beyond  the  reach  of  creditors*  The 
same  reason  for  the  withdrawal  of  the  four  thousand  dollars 
from  the  German  Savings  Bank  on  March  1,  1897,  existed 
for  the  withdrawal  of  all  the  deposits  in  each  of  the  several 
banks,  at  the  same  time;  yet  the  remainder  of  the  deposit 
in  the  German  Savings  Bank,  amounting  to  $3,493.70,  was 
not  withdrawn  until  July  9,  1897,  and  a  balance  of  $142.23 
was  left  in  the  Hibemia  Bank  until  July  27th,  so  that  nearly 
four  thousand  dollars  was  left  on  deposit  for  more  than  four 
months  after  the  first  withdrawal.  These  facts  tend  s*Tongly 
to  show  that  the  purpose  and  intent  of  defendant  in  with- 
drawing the  four  thousand  dollars  from  the  German  Savings 
Bank  was  not  the  protection  of  the  Union  against  the  claims 
of  creditors,  and  was  therefore  relevant  to  the  issue  being 
tried,  and  completely  rebuts  appellant's  contention  that 
"there  is  absolutely  nothing  to  show  that  any  of  the  alleged 
acts  of  Ward  or  Dougherty  was  not  strictly  in  accord  with 
the  direction  and  wishes  of  the  Union,"  for  it  is  convincing 
evidence  that  none  of  the  withdrawals  was  made  for  its  pro- 
tection or  because  of  its  wishes. 

Nor  is  the  other  objection — "that  the  corpus  delicti  had 
not  been  proven'* — or  any  validity.  Proof  of  the  coiTms 
delicti  does  not  necessarily  involve  or  require  proof  that  the 
crime  was  committed  by  the  defendant,  or  person  charged 
with  having  committed  it.  The  general  rule  is,  that  it  must 
first  be  shown ;  but,  except  in  those  cases  where  it  is  sought 
to  put  in  evidence  the  confession  or  admission  of  the  de- 
fendant, the  order  of  proof  is  in  the  discretion  of  the  court, 
and  even  in  those  cases  plenary  proof  of  the  corpus  delicti 
is  not  always  required.  In  People  v.  WhiteToan,  114  Cal. 
338,  letters  of  the  defendant  containing  certain  admissions 
were  admitted  before  there  was  proof  of  the  corpus  delicti, 
and  it  was  held  not  to  be  reversible  error.  Mr.  Justice  Temple 
said:  "That  it  is  the  fairer  course  that  there  should  be  in- 
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dependent  proof,  first,  as  to  the  body  of  the  offense,  cannot  be 
doubted.  But  I  do  not  think  a  case  should  be  reversed, 
merely  because  of  a  departure  from  the  natural  and  just 
order  of  evidence."  In  this  ease,  however,  before  this  ob- 
jection was  made,  Dougherty  testified  to  drawing  said  four 
thousand  dollars  from  the  German  Savings  Bank  at  defend- 
ant's direction ;  that  he  delivered  it  to  Ward ;  that  Ward  told 
him  different  yarns  about  it,  and  avowed  his  intention  to  de- 
vote it  to  purposes  not  authorized  by  his  trust.  Proof  that 
said  four  thousand  dollars  had  gone  into  Ward's  hands,  emd 
of  the  demand  may  by  Pryall  upon  him  for  said  money, 
and  his  response  that  he  had  no  money  belonging  to  the 
Union,  had  also  been  given,  and  this  evidence  had  been  re- 
ceived without  said  objection  being  made.  The  objections 
here  considered  were  not  well  taken. 

5.  Patrick  Rogers,  a  witness  called  by  defendant,  was 
asked,  upon  cross-examination,  whether  he  had  been  con- 
victed of  a  felony.  It  was  then  shown  that  he  had  been 
found  guilty  of  a  felony,  by  a  verdict  of  the  jury,  but  had  not 
been  sentenced.  It  was  objected,  that,  not  having  been  sen- 
tenced, he  had  not  been  convicted.  The  objection  was  over- 
ruled, and  the  witness  answered,  "yes" ;  and  it  is  now  urged 
that  the  court  erred  in  its  ruling,  and  that  the  judgment 
should  be  reversed  therefor. 

Section  2051  of  the  Code  of  Civil  Procedure  provides :  "A 
witness  may  be  impeached  by  the  party  against  whom  he 
was  called,  by  contradictory  evidence,  or  by  evidence  that 
his  general  reputation  for  truth,  honesty,  or  integrity  is  bad, 
but  not  by  evidence  of  particular  wrongful  acts,  except  that 
it  may  be  shown  by  the  examination  of  the  witness,  or  the 
record  of  the  judgment,  that  he  has  been  convicted  of  a 
felony." 

It  is  contended  that  at  the  time  the  witness  testified  he 
had  not  been  "convicted  of  a  felony";  that  to  sustain  the 
ruling  of  the  court,  it  must  be  assumed,  as  a  matter  of  law, 
that  the  verdict  of  guilty  constituted  a  "conviction."  That 
such  verdict  does  constitute  a  conviction,  within  the  ordinary 
as  well  as  the  technical  meaning  of  the  word,  seems  to  be  well 
settled.  Blackstone  (book  4,  p.  362),  after  speaking  of  the 
verdict  of  acquittal,  says:  "But  if  the  jury  find  him  guilty, 
he  is  then  to  be  convicted  of  the  crime  whereof  he  stands 
indicted.  Which  conviction  may  accrue  two  ways :  either  by 
his  confessing  the  offense  and  pleading  guilty,  or  being  found 
80  by  the  verdict  of  his  country."  So  at  page  363 :  "It  is  not 
uncommon,  when  a  person  is  convicted  of  a  misdemeanor. 
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....  to  ponnit  the  defendant  to  speak  with  the  prosecutor 
before  any  judgment  is  pronounced."  So  at  page  375,  the 
same  author  said :  *^We  are  now  to  consider  the  next  stage  of 
criminal  prosecution,  after  trial  and  conviction  are  passed, 
which  is  that  of  judgment  J' 

In  United  States  v.  Gilbert,  2  Sum.  19,  40,  Mr.  Justice 
Story  said :  "And  here,  in  order  to  avoid  ambiguity,  it  may 
be  proper  to  state  that  conviction  does  not  mean  the  judg- 
ment passed  upon  the  verdict ;  but  if  the  jury  find  him  (the 
party)  guilty,  he  is  then  said  to  be  convicted  of  the  crime 
whereof  he  stands  indicted."  (See  also  Bouvier's  Law  Dic- 
tionary, and  cases  cited,  especially  Commonwealth  v.  Lock- 
wood,  109  Mass.  325,1  and  Nason  v.  Staples,  48  Me.  126.) 

The  words  "convict"  and  "conviction"  are  used  in  the 
Penal  Code  in  the  sense  above  stated.  "A  general  verdict 
upon  a  plea  of  not  guilty  is  either  'guilty'  or  'not  guilty,' 
which  imports  a  conviction  or  acquittal  of  the  offense 
charged  in  the  indictment."  (Pen.  Code,  sec.  1151.)  "When- 
ever a  crime  is  distinguished  into  degrees,  the  jury,  if  they 
convict  the  defendant,  must,"  etc.  (Pen.  Code,  sec.  1157.) 

At  common  law,  persons  convicted  of  an  infamous  crime 
were  incompetent  to  testify,  and  this  incompetency  was  re- 
quired to  be  shown  by  the  record,  which  included  the  judg- 
ment. "It  is  the  judgment,  and  that  only,  which  is  received 
as  the  legal  and  conclusive  evidence  of  the  party's  guilt  for 
the  purpose  of  rendering  him  incompetent  to  testify. . .  .If 
the  guilt  of  the  party  should  be  shown  by  oral  evidence,  and 
even  by  his  own  admission  (though  in  neither  of  these  modes 
can  it  be  proved,  if  the  evidence  be  objected  to),  or  by  his 
plea  of  'guilty,'  which  has  not  been  followed  by  a  judgment, 
the  proof  does  not  go  to  the  competency,  however  it  may 
affect  his  credibility."  (1  Greenleaf  on  Evidence,  sec.  375.) 
Our  statute  does  not  in  any  manner  affect  the  competency  of 
the  witness.  It  does  not  brand  him  as  "infamous," — a 
quality  determined  by  the  character  of  the  punishment  in- 
flicted. It  deems  him  still  capable  of  telling  the  truth,  but 
permits  the  fact  of  conviction  to  be  shown  as  a  side  light 
upon  his  moral  character,  thus  affecting  his  credibility.  The 
question  as  to  whether  such  conviction  could  be  shown  if  the 

1 12  Am.  Rep.  699. 
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verdict  had  been  set  aside  by  granting  a  new  trial,  or  other- 
wise, does  not  arise,  and  is  not  considered. 

6.  The  testimony  of  Mr.  Origler  and  of  Dr.  Baumeister, 
called  by  defendant  to  prove  reputation,  was  properly  stricken 
out.  The  cross-examination  showed  that  each  testified  from 
personal  knowledge  only,  and  not  from  reputation. 

7.  Appellant's  seventh  point  is,  that  the  court  erred  in  re- 
fusing to  give  the  thirteenth  instruction  requested  by  the 
defendant,  which  is  as  follows:  "If  the  jury  believe  from 
the  evidence  herein  that  the  witness  John  Dougherty  was 
induced  or  influenced  to  become  a  witness  and  to  testify  in 
this  case  by  any  promise  of  immunity  from  prosecution  or 
punishment,  or  by  any  hope  held  out  to  him  that  if  he  tes- 
tified against  the  defendant  he  would  not  be  prosecuted  for 
any  alleged  embezzlement  against  him,  then  the  jury  should 
take  such  facts  into  consideration  in  determining  the  weight 
which  ought  to  be  given  to  such  testimony  thus  obtained. 
Such  testimony  should  only  be  received  by  the  jury  with 
caution  and  scrutinized  with  care." 

The  only  testimony  in  the  record  upon  the  subject  of  this 
instruction  is  the  following :  "Q.  Have  you  ever  been  prom- 
ised any  immunity  from  punishment  if  you  testified  in  the 
case  of  People  v.  Wardf — A.  Never,  by  any  one.  Q.  Do  you 
know  of  any  arrangement  being  made  by  which  your  in- 
formation shall  be  dismissed  after  this  case  has  been  tried? — 
A.  Never  did.  Q.  You  don't  know  of  any?-:-A.  No,  sir." 
The  instruction  was  properly  refused. 

It  is  also  contended  by  appellant  that  as  the  authority 
given  by  the  Union  for  the  withdrawal  of  the  money  from 
the  bank  was  for  the  fraudulent  purpose  of  hindering  and 
delaying  its  creditors,  a  conversion  of  it  by  the  defendant  did 
not  constitute  embezzlement,  and  that  the  court  erred  in  not 
instructing  the  jury  to  that  effect,  as  requested.  The  in- 
struction was  properly  refused.  The  Union,  by  authorizing 
the  withdrawal  of  the  deposit,  did  not  part  with  its  owner- 
ship of  the  money,  nor  pretend  or  attempt  to  do  so.  As  be- 
tween it  and  its  agent,  to  whom  the  money  was  intrusted, 
there  can  be  no  question  as  to  its  ownership.  In  Common- 
wetUth  V.  Cooper,  130  Mass.  285,  it  was  held  to  be  no  de- 
fence to  an  indictment  for  the  embezzlement  of  the  money, 
that  it  was  intrusted  to  the  defendant  for  an  illegal  purpose. 
(See    also    Commonwealth    v.    Smith,    129    Mass.     Ill; 
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State  V.  Shadd,  80  Mo.  358 ;  State  v.  May,  20  Iowa,  305 ;  State 
V,  Tumey,  81  Ind.  559,  People  v.  Martin,  102  Cal.  558.) 

Appellant  also  contends  that  the  court  erred  in  refusing  to 
give  his  proposed  instruction  No.  19,  to  the  effect  that  if  the 
jury  believe  from  the  evidence  that  Dougherty  was  an  accom- 
plice of  the  defendant  in  embezzling  the  money  mentioned 
in  the  infonnation,  that  no  omviction  could  be  had  on  his 
testimony,  unless  corroborated  as  required  by  section  1111 
of  the  Penal  Code. 

The  money  charged  in  the  information  to  have  been 
embezzled  by  the  defendant  was  the  sum  of  four  thousand 
dollars,  which  was  withdrawn  from  the  German  Savings 
Bank  on  March  1,  1897.  This  money,  as  we  have  seen,  was 
drawn  upon  the  order  prepared  by  Ward,  and  signed  by 
Ward  and  Dougherty.  Their  authority  to  withdraw  said 
money  is  not  questioned,  and  in  withdrawing  it  no  oflFense 
was  committed.  The  only  evidence  to  which  appellant  makes 
any  specific  reference  for  the  purpose  of  showing  that  Dough- 
erty was  an  accomplice  is,  that  Dougherty  carried  it  to 
Ward's  house ;  that  he  was  nervous  and  excited  when  he  ob- 
tained the  money  at  the  Hibernia  Bank ;  that  he  intended  to 
deposit  it  in  a  bank  at  Oakland,  and  that  he  did  deposit  this 
money  in  his  own  name  in  a  bank  in  San  Francisco,  where  it 
remained  six  weeks.  Counsel's  reference  to  the  folios  of  the 
transcript  (468 — 499)  shows  that  the  money  here  spoken 
of  was  not  the  money  charged  in  the  information  to  have 
been  embezzled;  and  it  is  only  claimed  by  counsel  that  these 
facts,  with  many  more  in  the  record,  disclose  very  suspicious 
circumstances  on  Dougherty's  part.  The  case  was  not  tried 
upon  the  theory  that  Dougherty  was  an  accomplice  in  the 
embezzlement  charged  in  the  information.  Neither  the  case 
on  behalf  of  the  prosecution,  nor  the  theory  of  the  defense, 
admits  the  supposition  that  Dougherty  was  an  accomplice 
of  Ward,  or  Ward  an  accomplice  of  Dougherty,  in  the  em- 
bezzlement of  the  money  charged  in  the  information.  It  re- 
quires something  more  tangible  than  "suspicious  circum- 
stances" connected  with  other  transactions  to  justify  such  an 
instruction  as  that  under  consideration.  Instructions  asked 
may  be  refused,  if  there  is  no  evidence  on  which  to  predicate 
them.  "Refusal  to  give  instructions  not  applicable  is  nift 
error."    (People  v.  Daniels,  70  Cal.  521.) 

But  the  instruction,  as  requested,  is  inaccurate  and  mis- 
leading, and  for  that  reason,  if  no  other,  was  properly  refused. 
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The  material  part  thereof  is  as  follows:  "If,  after  carefully 
considering  all  the  evidence  herein,  you  believe  that  the  wit- 
ness John  Dougherty,  who  has  been  examined  for  the  people, 
and  the  defendant  embezzled  the  money  mentioned  in  the 
informationy  or  that  said  Dougherty  aided  or  abetted  the  de- 
fendant in  the  commission  of  an  embezzlement,  then  John 
Dougherty  is  an  accomplice.  ...  I  further  charge  you 
that  if  you  believe  said  witness  John  Dougherty  to  be  an 
accomplice  of  the  defendant,  then  the  jury  is  instructed, 
as  law,  that  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust."     (The  italics  are  mine.) 

It  will  be  observed  that  the  first  clause  of  the  instruction 
limits  the  supposed  complicity  to  the  embezzlement  of  the 
money  mentioned  in  the  information, — namely,  four  thou- 
sand dollars, — whereas'  the  clause  immediately  following 
removed  the  said  qualification  by  the  use  of  the  disjunctive 
"or,"  thus:  "or  that  said  Dougherty  aided  or  abetted  the 
defendant  in  the  commission  of  an  embezzlement,"  or  lit- 
erally, "any  embezzlement."  If  the  record  had  not  disclosed 
that  other  sums  belonging  to  the  Union  had  been  withdrawn 
from  the  same  and  other  banks  at  different  times  by  Ward 
and  Dougherty  under  the  authority  given  them  by  the 
Union,  our  criticism  might  seem  strained;  but,  as  already 
stated,  counsel  for  appellant,  for  the  purpose  of  showing  that 
Dougherty  was  an  accomplice  of  Ward,  refers  only  to  a  dif- 
ferent sum  withdrawn  from  a  different  bank,  at  a  different 
time,  and  which  appears  to  have  been  deposited  for  a  short 
time  by  Dougherty  in  his  own  name.  If  counsel  rely  upon 
this  circumstance  to  justify  the  proposed  instruction,  we 
may  reasonably  infer  that  the  jury  would  have  been  misled 
by  it. 

8.  In  the  opening  argument  on  behalf  of  the  people, 
counsel  expressed  his  belief  concerning  the  defendant,  to  the 
effect  that  he  believed  him  to  be  a  thief,  an  embezzler,  and  a 
scoundrel,  and  that  he  had  not  an  honest  hair  in  his  head, 
or  an  honest  bone  in  his  body;  and  counsel  for  defendant 
excepted  thereto. 

The  counsel  for  the  people  then  stated  that  he  was  8i)eak- 
ing  from  the  facts  in  the  case,  and  that  his  statements  were 
deductions  therefrom.  Counsel  have  no  right  to  indulge  in 
extravagant  expressions  of  their  belief,  or  in  the  use  of  de- 
grading epithets.  But  the  judgment  should  not  be  reversed 
because  counsel  lose  their  tamper  and  indulge  in  epithets, 
unless  it  clearly  appears  that  it  prejudiced  the  defendant. 
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The  remedy  for  such  excesses  should  be  administered  in  the 
trial  court,  at  the  moment  of  transgression.  The  principal 
oflFense  in  such  cases  is  against  the  dignity  of  the  court,  and 
of  that  decorum  which  should  always  be  observed  by  coun- 
sel in  a  court  of  justice.  It  never  aids  the  prosecution,  and 
usually  creates  sympathy  for  the  defendant.  The  court, 
however,  in  charging  the  jury,  called  attention  to  this  inci^ 
dent,  and  said:  "I  want  to  charge  you  at  this  time,  that 
the  personal  views  and  opinions  of  counsel,  if  any  were 
expressed,  must  have  no  place  in  your  deliberations.  Counsel 
have  no  right  to  oflfer  them  to  you,  and  you  must  not  be 
swayed  or  guided  in  any  way  by  such  statements."  We 
cannot  assume  that  the  jury  disregarded  this  instruction, 
any  more  than  we  could  assume  that 'it  considered  evidence 
that  had  been  stricken  out. 

9.  Appellant's  last  point  is,  that  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict:  1.  Because  there  was  no  legal 
demand;  2.  Because  there  was  no  misappropriation  or  con- 
version of  the  money;  and  3.  That  defendant  acted  in  ac- 
cordance with  his  duty  as  financial  secretary  of  the  Union. 
These  points  are  merely  stated,  not  argued  anew.  They 
have  each  been  covered  by  the  discussion  of  the  severaF 
questions  we  have  considered.  We  find  no  ground  upon 
w^hich  the  judgment  or  order  should  be  reversed,  and  advise 
that  they  each  be  affirmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 
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[Sac  No.  809.    Department  One.— October  11,  1001.] 

D.  B.  McFAUL,  Respondent,  v.  MADERA  FLUME  AND 

TRADING  COMPANY,  Appellant. 

Masteb  and  Servaitt — Neguqettcb — ^Defectivb  MACHimg — ^Plbadiho 
'— DiscHABOE  OF  Sebv ANT'S  DuTT. — In  an  action  by  an  employee  to 
recover  damages  from  his  employer  for  injuries  suffered  by  him  in 
the  course  of  his  employment,  by  reason  of  a  defective  machine, 
the  omission  to  allege  in  the  complaint  that  ''the  plaintiff  was  in- 
jured while  in  the  necessary  and  proper  discharge  of  his  duty," 
does  not  vitiate  the  cause  of  action,  nor  render  the  complaint  ob* 
jectionable  in  that  regard,  in  the  absence  of  a  special  demurrer. 

Id. — Inherent  Defect  in  Machinery — Instructions — Construction. 
— ^An  instruction  directing  the  minds  of  the  jury  to  an  inherent 
defect  in  the  machinery,  which  the  defendant  might  have  discovered 
by  reasonable  diligence,  and  of  which  the  plaintiff  was  ignorant, 
and  could  not  discover  in  the  ordinary  course  of  his  employment, 
and  predicating  recovery  thereon,  is  not  misleading,  because  not' 
comprising  every  element  of  recovery,  where  all  of  the  elements 
essential  to  a  recovery  by  the  plaintiff  were  fully  set  forth  in  other 
portions  of  the  charge,  which  must  be  construed  together  with  such 
instruction. 

Id. — Expert  Evidence — Belative  Strength  of  Wrought  and  Cast 
Iron. — A  qualified  expert  may  testify  as  to  the  relative  strength  of 
wrought  and  cast  iron,  as  material  for  the  part  of  the  machine  in 
question,  the  evidence  being  pertinent  and  material  to  the  issue. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Madera  County.  W.  M.  Conley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  N.  Burnett,  Frank  H.  Short,  and  H.  E.  Wilcox,  for  Ap- 
pellant. 

M.  K.  HaiTis,  for  Respondent. 

THE  COURT.— The  plaintiff,  an  employee  of  the  defend- 
ant, recovered  judgment  against  it  for  the  sum  of  three  thou- 
sand five  hundred  dollars,  as  damages  for  personal  injuries 
suffered  by  him,  in  the  course  of  his  employment,  by  reason 
of  a  defective  machine.  This  appeal  is  prosecuted  from  an 
order  denying  defendant's  motion  for  a  new  trial. 

It  is  first  urged  that  the  complaint  does  not  state  a  cause 
of  action,  the  specific  objection  being  that  it  fails  to  allege 
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that  "the  plaintiff  was  injured  while  in  the  necessary  and 
proper  discharge  of  his  duty."  No  specific  demurrer  was 
directed  to  this  alleged  defect  in  the  pleading,  and  in  the 
absence  of  a  special  demurrer  it  will  be  held  that  the  copi- 
plaint  is  sufficient  in  this  regard. 

The  following  instruction  is  assailed:  "If  you  find  from 
the  evidence  that  the  accident  through  which  plaintiff  was 
injured  resulted  from  an  inherent  defect  in  the  machinery, 
as  alleged  in  the  complaint,  which  might  have  been  dis- 
covered by  the  exercise  of  reasonable  diligence  on  the  part 
of  defendant,  and  that  plaintiff  did  not  know,  and  was  not 
in  a  position  to  have  found  out,  such  defect,  in  the  usual 
and  ordinary  course  of  his  employment,  then  you  should 
find  for  the  plaintiff  and  assess  the  amount  of  his  damages." 
This  instruction  is  assailed  as  not  comprising  all  the  elements 
of  fact  which  were  nece^^sary  to  justify  a  verdict  in  favor  of 
plaintiff.  But,  as  this  court  has  often  held,  the  instructions 
must  all  be  read  and  considered  together,  and  here,  in  other 
portions  of  the  charge,  we  find  the  jury  fully  instructed  as 
to  other  elements  of  facts  necessary  to  be  found  by  them  ♦ 
in  favor  of  plaintiff  before  a  verdict  could  be  given  him. 
By  the  instruction  quoted,  the  minds  of  the  jurors  were  di- 
rected alone  to  a  single  element  of  fact, — to  wit,  the  defect 
in  the  machinery.  Other  instructions  were  equally  direct 
and  explicit  as  to  other  facts  involved  in  the  case,  and  con- 
sidering all  the  instructions  together,  the  court  is  convinced 
that  the  jury  were  not  misled  by  the  instruction  given. 

Another  error  complained  of  is,  that  the  court  permitted 
the  witness  Palmer  to  testify  as  to  the  relative  strength  of 
wrought  and  cast  iron  as  the  material  for  the  part  of  the 
machine  in  question.  In  this  there  was  no  error.  The  evi- 
dence was  pertinent  and  material,  and  the  witness  was  qual- 
ified as  an  expert  to  give  his  opinion  with  reference. to  it. 
(Code  Civ.  Proc,  sec.  1870,  subd.  9.)  Upon  a  careful  con- 
sideration of  the  record  we  are  not  prepared  to  say  that 
the  verdict  of  the  jury  w^as  excessive,  or  that  the  evidence 
was  insufficient  to  support  the  verdict. 

For  the  foregoing  reasons  the  order  is  affirmed. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  2190.    Department  One.— October  11,  1901.] 
NAPA  STATE  HOSPITAL,  by  C.  B.  SEELEY,  Treasurer, 
Appellant,  v.' RICHARD  FLAHERTY,  Respondent. 

Support  of  Insane  Adult  Son— Common  Law — Statutory  Action 
AGAINST  Father — Remedy. — ^The  right  to  maintain  an  action 
against  a  father  for  the  support  of  his  insane  adiilt  son  did  not  ex- 
ist at  common  law ;  and  if  it  exists  in  this  state,  it  is  purely  a  crea- 
tion of  statute,  and  the  remedy  therefor  must  be  only  that  expressly 
provided  for  in  the  statute. 

Id.— Repeal  of  Remedy — Loss  of  Right. — ^If  the  remedy  for  a  right 
created  solely  by  statute  is  repealed  while  the  right  is  still  incho- 
ate, and  not  reduced  to  possession  or  judgment,  the  right  is  thereby 
lost,  provided  the  repealing  statute  does  not  contain  a  saving  clause. 

Id. — Improper  Action  by  Treasurer  of  State  Hospital. — ^The  treas- 
urer of  the  Napa  State  Hospital  has  no  statutory  power  to  main- 
tain an  action  in  the  name  of  the  hospital  to  compel  payment  by  a 
father  for  the  support  of  his  insane  adult  son  at  the  former  insane 
asylum.  If  the  right  of  action  against  the  father,  under  section  8  of 
the  Insanity  Law  of  1889  (Stats.  1889,  p.  330),  has  not  been  re- 
pealed by  the  Insanity  Law  of  1897,  it  can  only  be  enforced  by  the 
board  of  trustees  or  managers  of  the  hospital,  as  the  successors  of 
the  board  of  trustees  of  the  insane  asylum. 

Id. — ^AcTioN  FOR  Demand  Accruing  to  Hospital — Want  of  Jurisdic- 
tion OF  Superior  Court. — ^The  right  given  to  the  treasurer  of  the 
state  hospital  to  recover  upon  any  cause  of  action  accruing  to  the 
hospital  cannot  sustain  an  action  by  him  in  the  superior  court, 
where  the  treasurer  has  no  authority  to  collect  an  amount  sued  for, 
^'hich  accrued  to  the  state  insane  asylum,  and  the  amount  alleged 
which  accrued  to  the  hospital  is  less  than  three  hundred  dollars. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Seawell,  Judge. 

The  facts  are  totaled  in  the  opinion. 

Tirey  L.  Ford,  Attorney-General,  and  George  L.  Hughes, 
for  Appellant. 

Gunnison,  Booth  &  Bartnett,  for  Respondent. 

COOPER,  C.-The  court  below  made  an  order  sustaining 
defendant's  demurrer  to  the  amended  complaint,  and  this 
appeal  is  from  the  judgment,  for  the  purpose  of  reviewing 
the  order. 
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The  complaint  alleges  that  one  John  L.  Flaherty,  the  son 
of  defendant,  was  duly  committed  to  the  state  insane  asylum 
at  Napa  by  order  of  the  superior  court,  where  he  was  regu- 
larly detained,  supported,  and  maintained  -in  pursuance  of 
said  order;  that  he  had  not,  at  the  date  of  said  commitment, 
and  has  not  since,  had  any  wife,  child,  or  children  of  suffi- 
cient pecuniary  ability  to  support  him  at  said  asylum,  and 
that  defendant  is  of  sufficient  ability,  and  is  liable,  under 
section  8  of  the  Insanity  Law  of  1889  (Stats.  1889,  p.  330), 
which  reads  as  follows:  "If  indigent  insane  persons  have 
kindred  of  degree  of  husbemd,  wife,  children,  other  than 
minors,  father,  or  mother,  living  within  this  state,  of  suffi- 
cient pecuniary  ability,  who  are  otherwise  liable,  such  kin- 
dred, in  the  order  above  named,  shall  support  such  indigent 
insane  person  by  paying  to  the  board  of  directors  or  board 
of  trustees,  as  the  case  may  be,  of  the  asylum  to  which  such 
insane  person  has  been  committed  or  removed,  the  sum  per 
month  fixed  on  by  them,  quarterly,  in  advance,  for  the  main- 
tenance and  support  of  such  indigent  insane  person,  and 
such  kindred,  in  the  order  above  named,  shall  also  pay  for 
the  clothing  as  the  resident  physician  of  such  asylum  shall 
from  time  to  time  furnish  to  such  indigent  insane  person." 

The  demurrer  was  upon  the  grounds  (among  others)  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  plaintiff  has  not  the  legal  ca- 
pacity to  sue.  As  we  have  concluded  that  the  demurrer  was 
properly  sustained  upon  the  latter  ground,  it  will  not  be 
necessary  to  consider  whether  or  not  the  complaint  states 
facts  sufficient  to  authorize  the  proper  party  to  maintain 
the  suit  in  the  proper  court. 

Section  9  of  the  law  of  1889  is  as  follows :  "For  a  failure 
to  perform  the  duty  devolving  upon  such  kindred  under 
the  provisions  of  this  act,  an  action  may  be  brought  by  the 
board  of  trustees  or  board  or  directors,  as  the  case  may  be, 
of  the  asylum  to  which  such  insane  person  has  been  com- 
mitted or  removed,  in  their  own  names,  against  said  kindred, 
in  the  order  above  named.  Such  action  may  be  prosecuted 
in  the  superior  court  of  any  county  in  this  state  in  which 
said  kindred,  or  either  of  them,  may  reside,  and  in  which 
the  action  shall  be  brought,  which  action  shall  be  conducted 
throughout,  ^and  the  judgment  therein  enforced,  as  in  a 
civil  action  for  the  recovery  of  a  debt." 

The  right  to  maintain  any  action  against  the  father  for 
the  support  of  an  adult  child,  if  any  such  right  exists,  is 
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purely  a  creation  of  the  statute.  No  such  right  existed  at 
coninion  law.  If  it  be  conceded  that  such  right  exists  by 
virtue  of  section  8,  herein  quoted,  the  remedy  is  given 
under  section  9,  which  authorizes  the  board  of  directors  or 
board  of  trustees  to  bring  the  action  in  their  own  names. 

There  is  no  question  but  that  this  would  be  so,  if  the 
law  of  1889  were  still  in  force  in  all  its  parts,  and  if  it  were 
the  only  insanity  law  found  in  the  statutes.  There  is  no 
claim  made  that  the  law  of  1889  authorized  the  treasurer 
of  the  asylum  to  bring  or  maintain  the  action.  The  legis- 
lature, however,  by  an  act  approved  March  31,  1897  (Stats. 
1897,  p.  311),  known  as  the  Insanity  Law,  undertook  to 
provide  for  the  government  of  the  several  asylums  for  the 
insane  of  the  state,  the  admission  of  patients  thereto,  the 
names  of  the  officers  and  assistants,  and  many  other  mat- 
ters of  detail.  This  latter  act  is  divided  into  several  articles, 
and  each  article  into  many  sections,  taking  up  some  twenty- 
two  pages  of  the  statutes.  It  expressly  repealed  all  acts  and 
parts  of  acts  in  conflict  with  its  own  provisions.  It  certainly 
was  an  attempt  at  a  revision  of  the  laws  relating  to  the 
government  and  management  of  asylums  for  the  insane. 
Counsel  for  appellant  say,  in  their  opening  brief,  "When 
the  Napa  state  hospital  came  into  existence  by  the  laws  of 
1897,  the  Napa  state  asylum  no  longer  continued  to  exist. 
The  ends  for  which  it  had  been  created  no  longer  existed, 
and  the  laws  by  which  it  had  been  created  were  expressly 
repealed  by  the  law  of  1897.  If  the  act  creating  the  Napa 
state  asylum  is  repealed,  that  institution  no  longer  exists, 
and  it  necessarily  follows,  as  a  legal  sequence,  that  on  the 
enactment  of  the  Insanity  Law  of  1897,  the  board  of  trustees 
of  the  Napa  state  asylum,  as  such,  went  out  of  existence 
also,  and  by  no  legal  fiction  can  it  be  assumed  that  any 
authority  which  they  once  possessed  could  survive  them." 

If  we  were  to  concede,  as  claimed  by  appellant\s  counsel 
in  their  opening  brief,  that  the  entire  act  of  1889  was  re- 
pealed by  the  act  of  1897 — and  this  court  has  very  strongly 
so  intimated  in  People  v.  King^  127  Cal.  574— then  the 
right  to  recover  of  defendant  is  lost.  It  is  a  rule  of  almost 
universal  application  that,  where  a  right  is  created  solely 
by  a  statute,  and  is  dependent  upon  the  statute  alone,  and 
such  right  is  still  inchoate,  and  not  reduced  to  possession, 
or  perfected  by  final  judgment,  the  repeal  of  the  statute 
destroys  the  remedy,  unless  the  repealing  statute  contains 
a  saving  clause.     (Sutherland  on  Statutory  Constniction, 
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sees.  162,  163;  Endlich  on  the  Interpretation  of  Statutes, 
sees.  478,  and  cases  in  notes.) 

It  was  said  by  Tindal,  C.  J.,  in  Kay  v.  Goodwin,  6  Bing. 
576,  4  Moore  &  P.  341,  that  the  effect  of  repealing  a  statute 
is  ''to  obliterate  it  as  completely  from  the  records  of  the 
Parliament  as  if  it  had  never  passed;  and  it  must  be  con- 
sidered as  a  law  that  never  existed,  except  for  the  purpose 
of  those  actions  which  were  commenced,  prosecuted,  and 
concluded  whilst  it  w^aa  an  existing  law." 

This  language  was  quoted  with  approval  by  this  co\irt 
ir:  Spears  v.  County  of  Modoc,  101  Cal.  305,  in  which  it  was 
held  that  the  repeal  of  an  ordinance,  pending  an  appeal 
from  a  judgment  imposing  a  fine  thereunder,  had  the  ef- 
fect to  remit  the  penalty  and  destroy  the  judgment. 

Counsel  for  appellant,  in  their  reply  brief,  in  order  to 
avoid  the  result  of  what  has  been  said,  contend  that  the  right 
which  accrued  to  the  trustees  of  the  asylum  under  the  act 
of  1889  has  passed  to  and  is  now  possessed  by  the  Napa 
state  hospital,  under  the  law  of  1897.  They  say:  "A  care- 
ful examination  of  all  the  statutes  on  the  subject  will  dem- 
onstrate that,  as  we  think,  the  Insanity  Law  of  1897  is  not 
as  comprehensive  as  is  supposed.  It  does  not  contain  all 
the  law  on  the  subject,  and  is,  when  carefully  examined, 
seen  to  be,  not  a  complete  scheme  containing  all  the  law  on 
the  subject  of  the  insane,  but  it  is  in  fact  intended  to  pro- 
vide simply  for  the  management  of  the  institutions." 

If  it  be  conceded  that  the  act  of  1897  did  not  repeal  the 
right  that  had  accrued  under  the  act  of  1889,  it  must  fol- 
low that  it  did  not  repeal  the  method  of  enforcing  the  right. 
The  liability  is  claimed  to  exist  under  section  8  of  the  law 
of  1889.  The  method  of  enforcing  the  right  is  given  by 
section  9.  There  is  no  reason  why  section  8  should  remain 
unrepealed  and  section  9  be  considered  as  repealed. 

The  board  of  trustees  of  the  hospital  is  not  abolished  by 
the  act  of  1897.  The  act  denominates  the  board  as  "trus- 
tees or  managers,"  and  says  "such  trustees  or  managers  shall 
hereafter  be  termed  managers."  And  it  is  provided  that  the 
act  shall  not  affect  the  "salary  of  any  officer  elected  by  existing 
boards  of  trustees  or  directors  of  asylums  of  this  state  during 
their  present  term  of  office." 

The  right  to  maintain  this  action  is  claimed  to  exist  un- 
der section  13  of  article  TI  of  the  act  of  1897,  which  pro- 
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vides  that  the  treuisurer  may,  with  the  consent  of  the  at-  . 
torney-geiierul,  bring  tin  action,  in  the  name  of  the  hospi- 
tal, to  recover,  for  the  use  thereof — 1.  The  amount  due 
upon  any  note  or  bond  in  his  hands,  belonging  to  the  hos- 
pital; 2.  The  amount  charged  and  due,  according  to  the 
by-laws  of  the  hospital,  for  the  support  of  any  patient  there- 
in, or  for  the  actual  disbursements  made  in  his  behalf  for 
clothing  and  traveling  expenses;  8.  Upon  any  cause  of 
action  accruing  to  the  hospital. 

Neither  of  the  above  subdivisions  authorizes  the  treasurer 
to  bring  this  action  as.  to  the  amount  claimed  to  have  ac- 
crued under  the  act  of  1889. 

It  is  not  due  upon  any  note  or  bond.  It  is  not  due,  ac- 
cording to  the  by-laws  of  the  hospital,  for  that  part  of  the 
amount  claimed  under  the  act  of  1889.  The  cause  of  action, 
under  the  last-named  act,  did  not  accrue  to  the  hospital, 
but  if  it  accrued  at  all,  it  accrued  to  the  board  of  trustees 
or  directors  of  the  Napa  state  asylum  for  the  insane. 

If  the  right  to  recover  the  amount  due  under  the  act  of 
1889  passed  to  the  Napa  state  hospital  under  the  act  of 
1897,  the  right  to  recover  in  the  name  of  the  trustees  also 
passed  to  the  said  hospital.  The  treasurer  can  maintain  no 
action  on  behalf  of  such  hospital,  except  under  express 
authority  of  the  statute,  n  If  it  be  claimed  that  as  to  the  por- 
tion of  the  claim  alleged  to  have  accrued  after  March  31, 
1897,  it  accrued  to  the  Napa  state  hospital,  and  that  the 
treasurer  has  under  said  last-named  act  the  power  to  re- 
cover the  amount,  still  he  cannot  maintain  this  action,  for 
the  superior  court  has  no  jurisdiction.  The  amount,  ac- 
cording to  the  amended  complaint,  that  accrued  after 
March  31,  1897,  is  $192.50.  The  superior  court  has  no 
jurisdiction  in  such  case.     (Const.,  art.  VI,  sec.  5.) 

The  judgment  should  be  aflSrmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J. 
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[Sac.  No.  887.     Department  One.— October  11,  1901.] 

In  the  Matter  of  the  Estate  of  ABRAHAM  BOOTH  BEN- 
NETT, Deceased.  EMILY  BENNETT  MORRIS, 
named  EMMA  MORRIS  in  Will,  and  JAMES  H. 
BENNETT,  Appellants.  THEODORE  A,  CARMAN 
et  al.,  Respondents. 

Will — Construction — Death  op  Lrgatee — Bequest  to  "Revert"  to 
"Children  of  the  Family." — ^Under  the  will  of  a  testator  who 
had  never  married,  and  had  no  family  pf  his  own,  and  whose  father's 
family  had  ceased  to  exist  as  such  before  the  will  was  made,  a  pro- 
vision that  in  case  of  the  death  of  any  legatee  before  distribution, 
"the  portion  so  bequeathed  to  such  legatee  shall  revert  to  the  fam- 
ily of  which  such  legatee  is  a  member,  share  and  share  alike,"  the 
word  "revert"  is  not  to  be  construed  in  the  legal  and  technical 
sense  of  "coming  back"  to  its  original  position  as  part  of  the  testa- 
tor's estate,  but  in  the  sense  of  the  word  "go,"  and  the  "family" 
referred  to  is  that  of  the  deceased  legatee,  and  not  that  of  which 
the  testator  had  been  a  member. 

Id. — Meaning  op  "Family." — ^The  word  "family"  is  not  a  technical 
word.  It  is  of  flexible  meaning,  which  is  to  be  determined  from 
the  context  and  the  subject-matter  to  which  it  relates,  and  depends 
upon  the  particular  circumstances  of  the  case.  In  common  par- 
lance, it  imports  those  who  live  under  the  same  roof  with  the  pater- 
familiaa';  and  those  who  brarch  out  and  become  members  of  new 
establishments  cease  to  be  a  part  of  the  father's  family,  in  the 
common  meaning  of  the  word.  Tlie  word  may  import  parents  with 
their  children,  whether  living  toj;ether  or  not,  or  the  offspring  of 
a  common  progenitor,  if  such  intention  is  manifested  from  the  con- 
text. 

Id. — Construction  of  Code — Death  of  Devisee  or  Legatee  during 
Life  of  Testator — Substitution — Power  of  Provision. — Section 
1343  of  the  Civil  Code,  providing  that  "if  a  devisee  or  legatee  dies 
during  the  lifetime  of  the  testator,  the  testamentary  disposition  to 
him  fails,  unless  an  intention  appears  to  substitute  some  other  in 
his  place,"  only  declares  the  effect  of  such  death,  where  the  testator 
makes  no  provision  for  the  contingency,  and  is  not  a  limitation 
upon  his  power  to  make  such  a  provision,  by  devise  or  bequest  over 
to  the  children  of  the  devisee  or  legatee. 

APPEAL  from  a  decree  of  the  Superior  Court  of  San 
Joaquin  County  distributinpj  the  estate  of  a  deceased  per- 
son.   Joseph  H.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Louttit  &  Middlecoff,  for  Appellant  Emily  B.  Morris. 

R.  C.  Minor,  for  Appellant  James  II.  Bennett. 

A.  H.  Ashley,  Attorney  for  CSarman  Legatees,  Respond- 
ents. 

H.  R.  McNoble,  Attorney  for  other  Legatees,  and  Heirs, 
Raspondents. 

HARRISON,  J. — The  question  involved  in  this  appeal 
is  the  construction  to  be  given  to  one  of  the  clauses  of  the 
decedent's  will.  The  will  is  olographic,  and  dated  March 
1,  1895.  By  it  the  testator,  after  bequeathing  five  hundred 
dollars  to  a  Mrs,  Fanning,  five  hundred  dollars  to  his  half- 
brother,  James  Bennett,  one  thousand  dollars  to  his  half- 
sister,  Emma  Morris,  and  five  hundred  dollars  to  h\a  niece, 
Alzadie  B.  Morris,  gave  the  residue  of  his  estate  to  his  sis- 
ter, Frances  Ann  Carman,  of  Hempstead,  in  the  state  of 
New  York.  After  making  this  dirfpositiou  of  his  estate, 
he  added  the  following  clause:  "In  case  of  the  death  of 
any  of  the  legatees  of  my  estate  under  this  will  before 
distribution,  then  and  in  that  case  the  portion  so  bequeathed 
to  such  legatee  shall  revert  to  the  children  of  the  family  of 
which  such  legatee  is  a  member,  share  and  share  alike." 
The  residuary  legatee,  Mrs.  Carman,  died  October  31,  1897, 
after  the  making  of  the  will,  and  during  the  lifetime  of 
the  testator,  leaving  eight  children  surviving  her.  The 
testator  died  April  26, 1899.  The  testator  had  had  four  broth- 
ers and  sisters  of  the  whole  blood,  who  died  prior  to  the 
making  of  the  will,  each  of  whom  left  issue  now  living. 
The  brother  and  sister  of  the  half  blood  named  in  his  will 
are  living,  and  issue  of  each  of  them  is  also  now  living,  the 
niece  named  in  the  will  being  the  daughter  of  the  half- 
sister.  The  four  specific  legacies  have  been  paid  to  the  re- 
spective legatees,  and  by  the  decree  of  distribution  the  resi- 
due of  the  estate  was  distributed  to  the  eight  surviving  chil- 
dren of  Mrs.  Carman.  James  H.  Bennett  and  Emma  Mor- 
ris, the  brother  and  sister  of  the  half  blood,  have  appealed, 
claiming  that  the  whole  of  the  residue  should  have  been  dis- 
tributed to  them. 

In  support  of  their  appeal,  it  is  urged  that,  under  a  proper 

construction  of  the  will,  it  was  the  intention  of  the  testator 

that  his  estate  should  go  to  the  surviving  members  of  his 

own  familv,  rather  than  to  his  relatives  in  a  more  remote  de- 

CXXXIV.  Cal,— 21 
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gree;  that  by  directing  that  in  a  certain  contingency  his 
bequests,  including  the  residue,  should  "revert,"  he  indi- 
cated his  wish  that  this  residue  should  "come  back"  to  its 
original  position  as  a  portion  of  his  estate,  and  thence  go 
to  the  appellants  as  the  only  surviving  children  of  the  fam- 
ily of  which  the  testator  was  a  member. 

Such  a  construction  of  the  will,  however,  requires  a 
transposition  and  substitution  of  words  and  clauses,  which  is 
not  necessary,  even  if  it  were  permissible.  If  the  testator 
had  used  the  word  "go"  instead  of  "revert,"  there  would 
have  been  no  room  for  the  contention  of  the  appellants; 
and  it  is  much  more  consistent  with  the  rules  of  interpre- 
tation to  hold  that  he  used  the  word  "revert"  with  that 
meaning,  them  it  would  be  t«  hold  that  by  the  phrase,  "fam- 
ily of  which  such  legatee  is  a  member,"  he  intended  the 
family  of  which  his  father  in  his  lifetime  had  been  the 
head,  and  of  which  he  and  the  appellants  were  the  only 
surviving  members.  It  is  manifest  that  he  did  not  use  the 
word  "revert"  in  any  technical  or  legal  sense.  (See  Civ. 
Code,  sec.  768.)  He  did  not  intend  that  in  the  contingency 
named  either  of  his  bequests  should  fall  into  his  genersd 
estate,  but  was  designating  the  legatees  who  should  be  sub- 
stituted for  the  one  who  might  die  before  distribution.  His 
declaration  that  it  should  revert  to  persons  other  than  him- 
self indicates  that  the  term  was  used  merely  to  signify 
that  they  were  the  persons  to  whom  he  wished  the  property 
to  be  given.  The  legacy  had  never  been  the  property  of  the 
children  thus  designated,  and,  consequently,  could  not  tech- 
nically revert  to  them,  and  his  use  of  this  word  was  merely 
an  expression  of  his  intention  that  it  should  "go"  to  them. 
In  Beatty  v,  Cory  Universalist  Society,  39  N.  J.  Eq.  452, 
the  will  provided  that  in  case  of  the  death  of  the  legatee  be- 
fore majority,  the  legacy  should  "revert  back"  to  his  other 
lawful  heirs.  It  was  held  that  by  the  term  "revert"  the 
testator  meant  "go  to"  the  other  heirs.  The  same  construc- 
tion was  given  to  the  word,  in  a  will,  in  JiggetU  v.  Davis, 
1  Leigh,  368,  and  in  Bates  v.  Dewson,  128  Mass.  334. 

The  provision  substituting  "the  children  of  the  family 
of  which  such  legatee  is  a  member,"  as  the  recipient  of  the 
legacy  in  case  of  the  death  of  any  of  the  designated  legatees, 
is  an  awkward  and  inartificial  expression,  but  is  not  incap- 
able of  construction.  It  must  be  borne  in  mind  that  this 
expression  is  not  limited  to  the  case  now  before  the  court, 
but  was  intended  by  the  testator  to  apply  to  each  of  the 
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legacies  contained  in  the  will,  and  a  very  slight  considera- 
tion will  show  that  the  construction  contended  for  by  the 
appellants  would  thwart  the  manifest  intention  of  the  tes- 
tator in  reference  to  some  of  these  legacies.    The  construc- 
tion of  the  phrase  turns  upon  the  meaning  in  which  the 
word  "family"  is  used  therein.     The  meaning  w^hich  is  to 
be  given  to  the  word  is  to  be  determined  by  the  context,  and 
also  from  a  consideration  of  the  subject-matter  to  which 
it  relates.    Every  case  must  depend  upon  its  particular  cir- 
cumstances.    Mr.  Jarman  says  ( Jarman  on  Wills,  *941) : 
*•'  Tamily'  is  not  a  technical  word,  and  is  of  flexible  mean- 
ing."    Anderson's  Law  Dictionary  defines  the  word:     "In 
its  modern  comprehensive  meaning,  a  collective  body  of 
persons  living  together  in  one  house."    It  is  sometimes  used 
to  include  parents  with  their  children,  whether  dwelling 
together  or  not.    The  word  has  also  a  broader  and  second- 
ary meaning,  which  includes  all  the  offspring  or  descend- 
ants of  a  common  progenitor,  but  is  not  to  receive  this  con- 
struction unless  such  intention  is  manifested  from  the  con- 
text.    (Dodge  v.  Boston  and  Providence  etc.  R.  R.  Co., 
154  Mass.  299.    See  also  Bowditch  v,  Andrew,  8  Allen,  339; 
Bradley  v.  Andrews,  137  Mass.  50;   Townsend  v.   Town-' 
send,  156  Mass.  454;  Smith  v.  Wildman,  37  Conn.  384; 
Wood  V,    Wood,  63  Conn.   324;   Old  People's  Society  v. 
WiUon,  176  111.  94;  Hall  v.  Stephens,  65  Mo.  670.^)     In 
Rex  V.  Darlington,  4  Term  Rep.  797,  Lord  Kenyon  said: 
"In  common  parlance,  the  family  consists  of  those  who 
live  under  the  same  roof  with  the  paterfavfiilias — those  who 
form,  if  I  may  use  the  expression,  his  fireside.    But  when 
they  branch  out  and  become  the  members  of  new  establish- 
ments, they  cease  to  be  a  part  of  the  father's  family." 

In  the  present  case  the  testator  had  no  family  of  his 
own.  He  left  the  place  of  his  childhood  and  came  to  Cali- 
fornia in  1849,  and  it  does  not  appear  that  after  that  date 
he  ever  lived  with  any  member  of  his  father's  family.  He 
was  never  married,  and  for  many  years  before  his  death 
lived  in  the  household  of  Mrs.  Fanning,  one  of  the  legatees, 
who  was  in  no  wise  related  to  him.  His  father,  mother,  and 
stepmother,  together  with  all  of  his  brothers  and  sisters  of 
the  whole  blood,  had  died  many  years  before  he  made  the 
will  in  question.  His  half-brotner  lives  on  Long  Island, 
and  his  half-sister  in  San  Francisco.  Upon  these  facts  it 
,  must  be  held  that  his  father's  family,  of  which  he  and  Mrs. 

1  27  Am.  Rep.  802. 
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Carman  had  once  been  men)>>ers,  had  ceased  to  exist,  and 
was  not  the  "family"  referred  to  in  the  clause,  "children 
of  the  family  of  which  such  legatee  is  a  member,"  and  that 
the  appellants  are  not  the  children  of  the  family  referred 
to  therein.  As  before  the  making  of  his  will  his  father's 
family  had  ceased  to  exist,  and  Mrs.  Carman  had  become 
the  head  of  a  new  family  embracing  the  eight  children  then 
living,  it  must  be  held  that  this  was  the  family  referred 
to  in  the  clause,  and  that  her  children  are  the  children  to 
whom  he  intended  that  the  bequest  should  go  in  case  she 
should  die  before  the  distribution  of  his  estate. 

The  provision  in  section  1343  of  the  Civil  Code,  that  "if  a 
devisee  or  legatee  dies  during  the  lifetime  of  the  testator, 
the  testamentary  disposition  to  him  fails,  unless  an  intention 
appears  to  substitute  so^ne  other  in  his  place,"  has  no  appli- 
cation. That  section  only  declares  the  effect  of  the  death 
of  a  legatee  in  case  the  testator  makes  no  provision  for  such 
contingency,  but  is  not  to  be  construed  as  a  limitation  upon 
the  power  of  the  testator  to  make  such  provision.  In  the 
present  case  the  testator  has  carefully  provided  for  this  con- 
tingency, and  has  thus  taken  the  will  out  of  the  provisions 
of  this  section. 

The  order  appealed  from  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac.  No.  803.    Department  One.— October  11,  1901.1 

JOHN  F.  SNYDER,  Respondent,  v.  HOLT  MANUFAC- 
TURING COMPANY,  Appellant. 

Action  for  Personal  Injubies — Defectivi  Bolt  and  Nut  in  Hab- 
\T!:sTER — Expert  Evidence. — In  an  action  for  personal  injuries, 
caused  by  reason  of  the  separation  of  a  defective  bolt  and  nut  used 
to  connect  the  header  and  separator  in  a  side-hill  combined  har- 
vester, manufactured  for  and  sold  to  the  plaintiff  by  the  defendant, 
the  question  whether  the  bolt  and  nut  were  proper  and  sufficient 
for  the  coupling  together  of  the  parts  of  the  harvester  is  peculiarly 
one  for  the  evidence  of  a  qualified  expert,  experienced  in  the  oon- 
struction  of  such  machinery  for  the  purpose  intended. 
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Iv. — WwTTEN  Contract  of  Salb — ^Evidence — Cibcumstances  Attewd- 
mo  Sale — Intention  op  Pabties. — ^The  written  contract  of  sale  of 
the  harvester  may  be  explained  by  reference  to  the  circumstances 
under  which  it  was  made,  and  the  matter  to  which  it  relates;  and 
evidence  of  the  circumstances  attending  the  sale  is  admissible  to 
aid  the  court  in  arriving  at  the  intention  of  the  parties  in  the  pur- 
chase and  sale  of  a  harvester  manufactured  by  the  vendor,  of  a  pe- 
culiar build,  and  intended  for  a  particular  purpose. 

Id. — ^Warranty  op  Harvester — Comb  Provisions  Part  op  CJontract. — 
Where  the  contract  expressly  warranted  the  machines  "to  be  made 
of  good  material,  and  durable  with  proper  care,"  and  the  circum- 
stances proved  showed  that  the  machine  was  manufactured  and  sold 
by  the  vendor  for  a  particular  purpose,  the  provisions  of  section  1769 
of  the  Civil  Code,  warranting  the  sale  of  an  article  of  the  seller's 
manufacture  "to  be  free  from  any  latent  defect,  not  disclosed  to  the 
buyer,  arising  from  the  process  of  manufacture,"  and  of  section 
1770  of  the  same  code,  that  "one  who  manufactures  an  article  for  a 
particular  purpose,  warrants  by  the  sale  that  it  is  reasonably  fit 
for  that  purpose"  are  applicable,  and  enter  into  and  form  part  of 
the  contract  of  sale. 

Id. — Questions  fob  Jury — Neguoencb — Contributort  Negligence — 
Patent  Defect. — ^The  questions  whether  the  defendant  was  guilty 
of  negligence  in  the  construction  and  manufacture  of  the  machine, 
and  whether  the  defect  was  sufficiently  patent  to  charge  the  plain- 
tiflr  with  contributory  negligence,  were  questions  of  fact  for  the  jury 
to  determine,  and  not  questions  of  law  for  the  court,  where  differ- 
ent conclusions  upon  those  questiona  might  be  rationally  drawn 
from  the  evidence, 

APPEAL  from  an  order  of  the  Superior  Court  of  Stanis- 
laus County  denying  a  new  trial.  WiUiam  0.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Budd  &  Thompson,  Maddux  &  Stonesifer,  and  C.  A.  Stone- 
sifer,  for  Appellant. 

W.  H.  Hatton,  and  Needham  &  Dennett,  for  Respondent. 

VAN  DYKE,  J. — The  action  is  for  damages,  alleged  to 
have  been  sustained  by  the  plaintiff  by  reason  of  the  defective 
construction  of  a  combined  harvester  manufactured  and  sold 
to  the  plaintiff  and  one  Kniebes  by  the  defendant  corpora- 
tion. The  plaintiff  and  said  Kniebes  were  farmers  near 
Crows  liandiug,  in  Stanislaus  County,  in  the  spring  of  1896. 
By  agreement  between  them,  the  plaintiff  went  to  Stockton 
the  latter  part  of  April  of  that  year,  to  make  arrangements 
for  a  harvester  to  be  used  by  them.    The  defendant  was  at 
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that  time,  and  for  many  years  prior  thereto  had  been,  en- 
gaged in  manufacturing  and  selling  combined  harvesters. 
The  plaintiff's  land,  as  also  that  of  his  neighbor  Kniebes,  was 
hilly,  and  they  wished  to  obtain  a  harvester  that  would  op- 
erate upon  a  side  hill,  to  cut  grain  growing  on  hilly  ground. 
He  met  a  Mr.  Dickenson,  secretary  of  the  defendant  com- 
pany, who  informed  him  that  defendant  was  building  a 
single-wheel  side-hill  combined  harvester  especially  for  cutr 
ting  grain  on  hilly  ground,  and  showed  the  plaintiff  the  sep- 
arator of  such  single-wheel  combined  harvester.  Later  on, 
the  plaintiff  saw  Benjamin  Holt,  president  of  the  defendant 
corporation,  and  told  him  the  kind  of  ground  he  wanted  the 
harvester  to  operate  on.  Subsequently,  May  4,  1896,  Mr. 
Tuggle,  agent  of  the  defendant,  came  to  plaintiff's  place  to 
see  the  ground  the  harvester  was  needed  to  harvest  grain  on, 
and  said  Tuggle  stated  that  the  machine  would  cut  the  grain 
growing  on  the  land  mentioned,  but  that  there  was  a  good 
deal  of  work  yet  to  be  done  on  the  single-wheel  side-hill  har- 
vester, but  he  thought  it  could  be  finished  by  May  20th,  or 
a  few  days  later.  Thereupon  plaintiff  and  his  neighbor 
Kniebes  signed  a  formal  application  for  the  purchase  of  said 
single-wheel  side-hill  harvester.  About  June  9,  1896,  the 
harvester  arrived  by  rail  at  Crows  Landing,  and,  a  day  or 
two  thereafter,  was  unloaded  and  taken  to  plaintiff's  ranch, 
and  said  Tuggle,  sent  by  defendant  for  that  purpose,  set 
up  the  harvester  and  started  it  to  harvesting.  It  was  first 
operated  upon  the  farm  of  Mr.  Kniebes.  It  was  then  taken 
to  the  plaintiff's  field,  and  the  grain  was  cut  around  the 
base  of  the  hill  on  which  the  harvester  afterwards  broke 
down.  Mr.  Tuggle  left  on  Tuesday,  and  the  plaintiff  took 
charge  of  the  harvester  and  operated  the  same  until  the 
break.  This  was  caused,  it  appears,  by  the  header  breaking 
loose  from  the  separator,  occasioned  by  a  nut  from  the 
bolt  connecting  the  two  coming  off,  resulting  in  the  sep- 
arator tilting  suddenly  down-hill,  throwing  the  plaintiff 
into  the  cylinder-house,  where  he  was  caught  by  the  teeth 
of  the  cylinder,  and  his  right  leg  was  very  badly  lacerated 
and  mangled,  inflicting  permanent  injuries. 

The  action  was  tried  by  a  jury,  and  a  verdict  awarded 
the  plaintiff  in  the  sum  of  two  thousand  dollars.  The  court 
below  denied  a  motion  for  a  new  trial  and  the  defendant 
appeals. 

The  appellant  claims  that  the  trial  court  erred  in  the  ad- 
mission of  the  testimony  of  the  witness  IngersoU  ajs  expert 
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testimony^  on  the  ground  that  it  was  not  a  case  for  expert 
testimony,  but  a  question  entirely  for  the  jury,  upon  the 
facts  whether  there  were  defects  or  negligence  in  the  con- 
struction of  the  harvester  or  not  The  witness  fully  qualified 
himself  as  an  expert.  It  was  shown  that  he  had  had  a  large 
amount  of  experience  in  the  construction  and  operation  of 
harvesters,  and  his  testimony  was  directed  to  the  proper  con- 
struction and  sufficiency  of  the  bolt  and  nut  in  question.  It 
is  also  claimed  that  the  nut  examined  by  the  witness  Inger- 
soU  was  not  shown  to  be  the  nut  on  the  bolt  at  the  time 
of  the  accident.  He  testified  that  he  found  the  nut  on  the 
ground  a  few  feet  above  where  he  found  the  separator,  and 
it  was  argued  that  the  nut  could  not  roll  up  hill.  But  it 
appears  that  after  the  breakdown  caused  by  the  nut  coming 
oflf,  the  separator  rolled  down-hill.  Besides,  Mr.  Tuggle,  de- 
fendant's agent,  found  the  nut  and  washer  on  the  timber 
where  IngersoU  had  left  them,  and  put  them  on  the  bolt, 
no  question  being  raised  at  the  trial  that  the  nut  found  by 
IngersoU  was  not  the  one  in  use  on  the  bolt.  In  the  case  of 
Kauffman  v.  Maier^  94  Cal.  269,  relied  upon  by  the  ap- 
pellant, where  it  was  held  that  expert  testimony  was  im- 
proper, the  court  say:  "An  answer  to  the  question  did  not 
involve  the  knowledge  of  any  science  or  art,  and  was  not  the 
subject  of  testimony  by  an  expert  in  machinery.  The  facts 
sought  to  be  shown  by  the  testimony  did  not  involve  a  knowl- 
edge of  the  construction  or  working  of  machinery,  or  in 
any  respect  depend  upon  such  knowledge."  Whether  the 
bolt  and  nut  were  proper  and  sufficient  for  the  coupling  to- 
gether of  the  two  pieces  of  machine  in  this  case,  were  pe- 
culiarly questions  for  one  experienced  in  the  construction 
and  manufacture  of  such  machinery  for  the  purposes  in- 
tended. The  case,  therefore,  is  clearly  distinguishable  from 
those  reUed  upon  by  appellant. 

It  is  contended,  also,  Uiat  the  court  erred  in  allowing  testi- 
mony in  reference  to  previous  negotiations,  inasmuch  as 
they  were  superseded  by  the  written  contract.  This  contract 
consists  entirely  in  the  written  application  for  the  purchase, 
signed  by  the  plaintiff  and  his  co-purchaser,  Kniebes.  The 
testimony  shows  that  there  were  negotiations  pending  some 
time  before  the  order  for  the  machine,  and  that  the  agents 
of  the  defendant  visited  and  inspected  the  ground  of  the 
plaintiff  and  Kniebes  on  which  it  was  intended  that  the 
harvester  should  operate,  and  after  the  negotiationa  w^m 
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completed,  having  been  assured  by  the  defendant's  agents 
that  the  machine  in  question  would  answer  the  purpose  in- 
tended, the  order  was  filled  up  by  an  agent  of  the  defendant 
and  signed  by  the  purchasers.  It  reads:  "Please  ship  to 
the  undersigned  one  side-hill  single-wheel  combined  har- 
vester, fourteen-foot  cut,  with  four-feet  extension,  complete 
with  straw-dump  and  header-truck."  And  the  form  signed 
by  the  purchasers  contains  this  agreement  on  the  part  of 
the  manufacturer  and  vendor:  "These  machines  are  all 
warranted  to  be  made  of  good  material,  and  durable  with 
proper  care."  The  rule  that  the  intention  of  parties  is  to  be 
ascertained  from  the  writing  alone,  where  a  contract  is  re- 
duced to  writing,  is  subject  to  other  rules  of  law  for  the  in- 
terpretation of  contracts.  "A  contract  may  be  explained 
by  reference  to  the  circumstances  under  which  it  was  made 
and  the  matter  to  which  it  relates."  (Civ.  Code,  sec.  1647.) 
It  appears  that  this  machine  was  one  of  a  peculiar  build, 
and  intended  for  a  particular  purpose,  and  it  was  entirely 
proper  to  have  all  the  facts  and  circumstances  laid  before 
the  court,  in  order  to  arrive  at  the  intention  and  under- 
standing of  the  parties.  "One  who  sells,  or  agrees  to  sell, 
an  article  of  his  own  manufacture  thereby  warrants  it  to 
be  free  from  any  latent  defect,  not  disclosed  to  the  buyer, 
arising  from  the  process  of  manufacture,  and  also  that 
neither  he  nor  his  agent  in  such  manufacture  has  knowingly 
used  improper  materials  therein."  (Civ.  Code,  sec.  1769.) 
Again,  "One  who  manufactures  an  article  under  an  order 
for  a  particular  purpose,  warrants  by  the  sale  that  it  is 
reasonably  fit  for  that  purpose."  (Civ.  Code,  sec.  1770.) 
The  facts  in  this  case  make  these  provisions  of  the  law  ap- 
plicable, and  they  enter  into  and  form  a  part  of  the  con- 
tract of  sale  by  the  defendant  in  this  case. 

But  it  is  contended  that  there  was  no  negligence  on  the 
part  of  the  defendant;  that  the  defect,  if  any,  was  a  patent 
one,  of  which  the  plaintiff  could  have  taken  notice.  The  ques- 
tion whether  the  defendant  was  guilty  of  negligence  in  the 
construction  and  manufacture  of  the  machine,  as  well  as  the 
question  whether  there  was  contributory  negligence  on  the 
part  of  the  plaintiff,  were  issues  made  by  the  pleadings  and 
submitted  to  the  jury.  "The  rule  is,  that  negligence  is  a 
question  of  fact  for  the  jury,  even  when  there  is  no  conflict 
in  the  evidence,  if  different  conclusions  upon  the  subject  can 
be  rationally  drawn  from  the  evidence.  This  proposition  has 
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been  frequently  declared  by  this  court."  (Herbert  v.  Southern 
Pacific  Co,,  121  Cal.  227.)  In  support  of  the  foregoing  rule 
stated  by  the  courts  a  large  number  of  cases  are  cited.  This 
same  rule  is  stated  in  Bucket  v.  Gray  Brothers,  115  Cal.  422, 
the  court  saying:  "As  has  often  been  observed,  the  question 
of  negligence  is  peculiarly  for  the  jury.  Even  when  the 
evidence  is  not  conflicting,  the  verdict  will  not  be  disturbed, 
if  different  conclusions  can  reasonably  be  drawn  therefrom." 
By  the  verdict  of  the  jury  it  was  found  that  the  plaintiff's 
injury  was  not  caused  by  his  own  negligence,  but  arose  in 
consequence  of  the  negligence  of  the  defendant  in  the  con- 
struction and  manufacture  of  the  machine  sold  to  him,  and 
it  cannot  be  said  that  the  jury  were  not  justified  in  so  finding, 
from  all  the  facts  and  circumstances  of  the  case. 
Order  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sac.  No.  916.    Department  One.— October  11,  1901.] 
P.  McDonnell,  Respondent,  v.  P.  GILLON,  Appellant. 

Stbeet-uipbovement — Sewebs — Flush-tanx — IiTSUFFiciENT  Descsip- 
TioN  IN  Resolution — Void  Bid  and  Oontbact. — ^A  resolution  of 
intention  to  improve  certain  streets  by  constructing  sewers  thereon, 
with  cribbing,  manholes,  and  a  flush-tank,  which  wholly  fails  to  de- 
scribe the  dimensions  of  the  flush- tank,  or  the  materials  from  which 
it  is  to  be  constructed,  or  where  or  how  it  is  to  be  connected  with 
any  one  of  the  sewers,  or  to  show  whether  one  flush-tank  would 
serve  for  all  of  them,  and  which  is  not  aided  in  description  by  any 
specifications  therefor,  fails  to  describe  a  material  part  of  the 
work;  and  such  failure  vitiates  the  resolution  as  a  whole,  and  ren- 
ders void  a  bid  and  contract  to  do  the  work  proposed  by  the  resolu- 
tion, inclusive  of  the  flush-tank. 

Id. — ^ResolCtion  of  Intention  Jubisdiotional — Cabb  in  Description. 
— ^The  resolution  of  intention  is  the  initial  step,  by  which  alone  the 
board  acquires  jurisdiction  to  order  the  work  done,  and  it  must  so 
describe  it  as  to  convey  an  intelligent  idea  of  the  improvement,  and 
its  nature  and  extent.  A  little  more  care  in  this  initial  and  ju- 
risdictional step  would  protect  ail  parties,  and  avoid  all  question, 
by  a  proper  description  of  each  distinct  part  of  the  proposed  im- 
provement. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
lano County.    A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion. 

Stoney  &  Stoney,  for  Ai)pellant. 

L.  G.  Harrier,  and  Coghlan  &  Harvey,  for  Respondent. 

CHIPMAN,  C. — Action  to  foreclose  a  lien  for  street-assess- 
ment for  the  construction  of  certain  sewers  and  other  work 
in  the  city  of  Vallejo.  Plaintiflf  had  judgment,  from  which 
defendant  appeals. 

The  resolution  of  intention  described  certain  sewers; 
namely,  a  sewer  800  feet  along  the  center  of  Main  Street; 
a  sewer  31)5  feet  along  Sonoma  Street;  a  sew^er  365  feet  along 
a  certain  alley;  a  sewer  720  feet  "along  the  center  line  of 
Sutter  Street,  to  and  extending  into  the  bay  of  Vallejo  to 
the  middle  intersection  of  Maryland  and  Sutter  streets,  a 
distance  of  700  feet,  including  100  feet  cribbing."  These 
sewers  were  of  different  dimensions.  Also,  "one  manhole, 
to  be  constructed  4  feet,  inside  diameter,  at  the  middle  inter- 
section of  Main  and  Napa  streets";  two  other  manholes,  sim- 
ilarly described,  at  the  intersection  of  other  streets ;  also,  "one 
flush-tank,  to  be  constructed  at  the  corner  of  El  Dorado  and 
Main  streets." 

Appellant  contends  that  the  notice  of  intention  failed  to 
"describe  the  work"  as  to  the  manholes,  the  flush-tank,  and 
the  cribbing. 

It  is  well  settled  that  the  resolution  of  intention  should  so 
describe  the  work  as  to  convey  an  intelligent  idea  of  the  im- 
provement and  its  nature  and  extent.  The  resolution  is  the 
initial  step,  and  by  it  alone  the  board  acquired  jurisdiction  to 
subsequently  order  the  w^ork  done.  (Schwiesau  v.  Mahon,  128 
Cal.  114;  citing  Bolton  v.  Gilleran,  105  Cal.  244.^  Sec  also 
Fay  V,  Reed,  128  Cal.  357,  and  Bay  Rock  Co.  i\  Bell,  131] 
Cal.  150.) 

Respondent  contends  that  Ferine  v.  Forbush,  97  Cal.  312, 
"recognized  the  right  to  have  a  piece  of  street-work  regarded 
as  an  entirety,"  and  that  the  manholes,  flush-tank,  and  crib- 
bing were  but  necessary  parts  of  the  sewers,  and  "reasonably 
related  thereto,"  from  which  we  suppose  it  is  intended  to  be 
understood,  that  if  the  sewers  are  sufficiently  described,  their 

1  45  Am.  St.  Rep.  33. 
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several  necessary  parts  would  also  be  described.  One  of  the 
sewers  was  to  be  constructed  of  terra-cotta  pipe ;  one  of  iron- 
stone sewer-pipe ;  two  of  vitrified  salt-glazed  ironstone. 

There  is  no  description  of  the  dimensions  of  the  flush-tank 
nor  of  the  material  from  which  it  is  to  be  constructed,  nor 
how  or  where  it  is  to  be  connected  with  any  one  of  the  sewers. 
All  that  is  said  about  it  is :  "One  flush-tank,  to  be  constructed 
at  the  corner  of  El  Dorado  and  Main  streets."  Can  it  be 
claimed  that  we  must  infer  that  it  was  to  be  constructed  of 
the  same  material  as  the  sewers?  If  so,  which  one  of  them? 
It  is  not  at  all  likely,  however,  that  this  flush-tank  would  be 
built  of  the  material  used  in  any  one  of  the  sewers. 

There  are  many  sewers  without  flush-tanks;  they  form 
no  necessary  part  of  a  sewer.  In  the  present  case,  there  ap- 
pears to  be  but  one,  while  there  are  four  different  sewers; 
whether  one  flush-tank  would  serve  for  all  of  them  does  not 
appear.  We  are  not  aided  by  any  description  of  this  tank 
by  referring  to  the  specifications,  if  we  were  permitted  to 
look  there  in  aid  of  the  resolution, — which  we  are  not,  for 
no  description  is  there  given,  other  than  appears  in  the  reso- 
lution,— and  in  plaintiff's  bid  for  the  work  he  simply  says, 
"Flush-tank,  $50." 

It  may  be  understood  from  the  resolution,  in  using  the 
words,  "one  flush-tank,  to  be  constructed  at  the  corner  of 
El  Dorado  and  Main  streets,"  that  the  purpose  was  to  erect  a 
receptacle  in  which  water  could  be  stored  and  thence  forced 
through  the  sewer  to  cleanse  it  and  free  it  from  noxious  ac- 
cumulations. But  the  dimensions  and  material  and  possible 
cost  could  not  be  understood ;  nor  can  it  be  said  that  the  de- 
scription, "one  flush-tank,  to  be  constructed,"  would  at  once 
convey  to  the  mind  the  nature  and  character  of  the  work 
and  the  materials  to  be  used  in  the  construction.  We  do 
not  think  that  the  flush-tank  was  sufficiently  described,  and 
it  becomes  unnecessary  to  pass  upon  the  other  objection's 
made  by  appellant. 

It  was  held  in  Fay  v.  Reed,  128  Cal.  357,  that  a  failure  of 
description  in  any  material  part  of  the  work  vitiates  the 
resolution  as  a  whole,  and  renders  void  a  bid  and  contract 
to  do  the  work  proposed  by  the  resolution,  inclusive  of  the 
defective  part.  So  held,  also,  in  Bay  Rock  Co.  v.  Bell,  133 
Cal.  150. 

Respondent  refers  to  recent  decisions  of  the  court,  in  con- 
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struiiig  the  statute,  as  imposing  "hard  conditions" ;  that  they 
are  in  "such  strong  contrast  with  previous  rulings  of  the  su- 
preme court  of  the  state,  that  their  application  to  these  pro- 
ceedings appears  to  be  ex  post  facto."  And  it  is  asked,  "If  a 
man  works  and  acts  according  to  the  law  as  laid  down  and 
interpreted  by  the  highest  authority,  and  is  then  wrong, 
when  can  he  be  safe?"  The  recent  decisions  to  which  respond- 
ent refers  rest  upon  a  long  line  of  cases  holding  uniformly 
to  substantially  the  same  construction  of  the  law.  In  truth, 
appeals  involving  the  question  here  presented  are  the  result 
of  inattention  to  the  requirements  of  the  law  in  preparing 
the  resolution  of  intention.  How  easy  it  would  have  been 
to  avoid  all  question  in  this  case,  by  saying  in  the  resolution : 
One  brick  man-hole  (giving  dimensions)  with  iron  cover; 
one  flush-tank  (giving  dimensions,  or  capacity  in  gallons),  to 
be  constructed  of  (giving  materials) ;  a  sewer,  etc.,  including 
100  feet  of  cribbing,  to  be  constructed  of  (giving  materials 
of  cribbing).  A  little  more  care  in  the  initiatory  step  would 
protect  all  parties,  and  prevent  appeals  such  as  the  one  be- 
fore us,  and  would  relieve  the  court  from  the  disagreeable 
necessity  of  holding  assessments  to  be  void. 
It  is  advised  that  the  judgment  be  reversed. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
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[S.  F.  2716.     Department  Two.— October   IJ,   1901.] 

In  the  Matter  of  the  Estate  of  MORRIS  FREUD,  Deceased, 
WARNER  BROTHERS  COMPANY,  Appellant.  TINY 
FREUD,  Respondent. 

Estates  of  Deceased  Persons — Partial  Distributiott — Petition  by 
Widow — Continuance — ^Appeal  from  Judgment — Estoppel. — 
Upon  petition  by  the  widow  for  partial  distribution  of  real  prop- 
erty of  her  deceased  husband,  alleging  that  the  property  was  com- 
munity property,  and  that  under  the  will  she  had  a  life  estate  in 
the  interest  devisable  by  her  husband,  an  application  for  a  continu- 
ance by  a  grantee  of  one  of  the  devisees,  on  the  ground  that  an  ap< 
peal  was  pending  from  a  judgment  adjudging  that  she  had  only  a 
life  estate  in  the  entire  property,  in  an  action  brought  by  such 
grantee  to  cause  the  executrix  widow  and  other  devisees  to  make 
redemption  of  such  real  property  from  a  sale  imder  the  foreclosure 
of  a  mortgage  thereupon,  or  be  forever  barred  from  such  right, 
was  properly  denied.  Such  judgment,  if  it  should  be  affirmed, 
could  not  be  pleaded  or  admitted  in  evidence  as  an  estoppel  upon 
the  widow  to  claim  more  than  a  life  estate  upon  distribution  of  the 
estate. 

Id. — Action  to  Foreclose  Right  of  Redemption — ^Title  Incidentally 
Involved. — In  the  action  to  compel  redemption,  or  a  foreclosure  of 
the  right  of  the  defendants  to  redeem  the  property,  the  respective 
rights  of  the  parties  in  the  property  were  only  incidentally  involved. 
The  executrix  could  make  the  redemption  to  protect  the  estate, 
and  where  she  did  so,  the  judgment  fixing  the  rights  of  the  devisees 
to  contribute  toward  the  redemption  could  not  be  a  conclusive  ad- 
judication of  their  respective  interests  in  the  property  of  the  estate. 

Id. — Exclusive  Jurisdiction  over  Estate. — The  court,  in  the  action 
to  foreclose  the  right  of  redemption,  had  no  jurisdiction  to  deter- 
mine the  matter  involved  in  a  distribution  of  the  estate  of  the  de- 
cedent. The  court,  having  probate  jurisdiction  over  the  estate,  has 
exclusive  jurisdiction  over  the  question  of  distribution  thereof,  and 
to  determine  the  interests,  of  the  distributees  in  the  property  dis- 
tributed. 

Id. — Improper  Decree  op  Partial  Distribution — Order  of  Sale — 
Appeal. — A  decree  of  partial  distribution  of  real  property  is  im- 
proper, where  the  court  has  ordered  such  property  to  be  sold  to  pay 
debts  and  the  expenses  of  administration.  The  fact  that  such  order 
is  suspended  by  an  appeal  would  not  justify  a  distribution  which 
would  defeat  the  order  of  sale  if  it  should  be  affirmed. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  making  a  partial  distribution  of 
the  estate  of  a  deceased  person.    J.  V.  Coflfey,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Hart  II.  North,  Henry  E.  Monroe,  and  W.  B.  Treadwell, 
for  Appellant. 

W.  S.  Goodfellow,  for  Respondent. 

TEMPLE,  J. — This  is  an  appeal  by  the  grantee  of  one  of 
the  heirs  of  Morris  Freud,  deceased,  from  a  decree  of  partial 
distribution.  Two  points  are  made:  That  the  court  erred, — 
1.  In  refusing  a  continuance;  and  2.  In  distributing  the 
property  in  the  face  of  an  unexecuted  order  by  the  court  re- 
quiring the  sale  of  the  property  distributed,  to  pay  debts  and 
expenses  of  administration. 

Morris  Freud  died  testate,  and  his  will,  after  certain  pro- 
visions, unimportant  here,  gave  his  entire  estate  to  his  widow 
for  life,  in  trust,  remainder  to  his  five  children.  Afipcl- 
lant  has  acquired  the  interest  of  Jacob  Freud,  one  of  the 
children.  The  widow  presented  to  the  probate  court  a  peti- 
tion for  partial  distribution  of  certain  real  property,  and  in 
her  petition  averred  that  the  property  was  community  prop- 
erty, and  that  she  had,  under  the  will,  a  life  estate  in  the  in- 
terest devisable  by  her  husband.  At  the  hearing  of  the  pe- 
tition, the  appellant  asked  for  a  continuance  until  the  final 
determination  of  a  case  then  pending  on  appeal  in  the  su- 
preme court,  in  which  appellant  here  was  plaintiff,  and  Tiny 
Freud,  said  widow,  and  others  were  defendants,  "on  the 
ground  that  in  and  by  the  judgment  and  decree  in  said 
action,  it  was,  among  other  things,  determined  and  adjudged 
that  the  interest  of  said  Tiny  Freud  in  and  to  the  real  prop- 
erty described  in  said  petition  was  a  life  estate  only,  and 
that  she  did  not,  and  does  not,  own  any  other  intetcst  therein, 
and  that  said  judgment,  pending  the  appeal  therefrom,  could 
not  be  pleaded  or  introduced  in  evidence  as  an  estoppel  in 
this  proceeding." 

The  judgment  roll  in  the  case  alluded  to  was  read,  and 
the  fact  of  the  appeal  was  admitted.  That  action  was  brought 
by  this  appellant,  against  Mrs.  Freud  and  her  four  children, 
other  than  Jacob,  to  have  the  amounts  fixed  which  the  sev- 
eral defendants  ought  to  pay,  or  to  contribute  toward  the 
redemption  from  a  foreclosure  sale  of  the  land  here  sought 
to  be  distributed. 

To  enable  the  court  to  determine  the  amount  which  each 
ought  to  pay,  the  plaintiff  in  tliat  action  set  out  what  he  as- 
sumed to  be  the  interest  of  each  of  the  pai'ties  in  the  land, 
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the  redeniptLon  of  which  was  sought.  He  averred  the  former 
owiiei>5hip  of  Morris  Freud,  deceased;  that  he  died  testate; 
and,  among  other  things,  "that,  by  his  last  will  and  testa- 
ment, the  said  Morris  Freud  devised  the  said  lot  of  land  to 
the  defendant  Tiny  Freud  for  and  during  the  term  of  her 
natural  life,  and  the  remainder  thereof,  after  her  death,  to 
the  defendants,"  his  children,  in  equal  shares.  This  allega- 
tion was  not  denied  by  the  defendants,  and  the  findings  and 
decree  entered  incorporated  in  them  the  allegation  as  a  fact, 
and  decreed  that  Tiny  Freud  owned  a  life  estate  in  the  real 
property  here  involved. 

In  accordance  with  such  finding,  the  court  fixed  the 
amount  which  each  was  to  pay  to  effect  a  redemption.  The 
sum  which  the  appellant  would  have  received  to  effect  the 
redemption,  if  one  had  been  made  by  the  defendants  in  that 
suit,  as  heirs,  was  much  less  than  it  would  have  been  had 
Tiny  Freud  then  claimed,  and  established  her  claim  to,  one 
half  the  property  as  survivor  of  the  community.  The  re- 
demption was  in  fact  made  by  the  executrix  for  the  estate, 
so  that  appellant,  who  had  himself  redeemed  as  a  devisee, 
was  paid  the  amount  advanced  by  it,  with  percentage  and 
costs. 

The  application  for  a  continuance  was  properly  denied,  if 
from  the  facts  shown  it  appears  that  the  judgment,  when  it 
becomes  final,  assuming  that  it  may  be  affirmed,  would  not 
estop  Tiny  Freud  and  prevent  her  from  claiming  more  than 
a  life  estate.  It  is  clear  to  me  that  it  could  not  haye  that 
effect.  The  purpose  of  the  action  was  to  cause  the  defend- 
ants therein  named  to  redeem,  or  to  be  forever  barred  from 
such  right.  It  was  an  action  to  foreclose.  The  respective 
rights  of  the  parties  in  the  property  were  only  incidentally 
involved.  A  redemption  could  have  been  made  by  the 
executrix  of  the  estate,  as  it  finally  was.  We  may  well  sup- 
pose that  the  devisees,  not  having  the  means  to  redeem, 
would  take  very  little  interest  in  the  matter.  This  illus- 
trates very  well  the  difference  between  a  question  incidentally 
involved  and  one  directly  involved,  and  also  why,  as  to 
those  incidentally  involved,  the  adjudication  is  conclusive 
in  another  suit,  based  on  a  different  cause  of  action,  only 
when  the  matter  was  actually  litigated. 

And  then  the  court,  in  that  proceeding,  had  no  jurisdic- 
tion to  determine  the  matter  involved  in  a  distribution.  The 
probate  court  has  exclusive  jurisdiction  of  that,  and  cannot 
be  deprived  of  its  power  in  this  way.    The  exclusive  jurisdic- 
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tion  of  that  court  over  these  matters  was  asserted  in  Ooad 
V.  Montgomery,  119  Cal.  552,*  and  it  was  so  expressly  held 
in  Toland  v.  Earl,  129  Cal.  148." 

I  cannot  do  better  upon  this  proposition  than  to  quote 
from  Van  Fleet  on  Former  Adjudication,  3-8.  It  was  said 
in  the  Duchess  of  Kingston's  Case,  20  How.  St.  Tro.  353, 
"that  the  judgment  of  a  court  of  concurrent  jurisdiction,  di- 
rectly upon  the  point,  is,  as  a  plea,  a  bar,  or  as  evidence, 
conclusive,  between  the  same  parties,  upon  the  same  matter, 
directly  in  question  in  another  court.  .  .  .  The  correct  prin- 
ciple involved,  in  my  opinion,  in  the  phrase,  ^court  of  con- 
current jurisdiction/  was  first  formulated  by  a  British  court 
sitting  in  India,  as  follows:  *In  order  to  make  the  decision 
of  one  court  final  and  conclusive  in  another,  it  must  be  a  de- 
cision of  a  court  which  would  have  had  jurisdiction  over 
the  matter  in  the  subsequent  suit  in  which  the  first  decision 
is  put  in  evidence  as  conclusive.'  This  formula  has  been  af- 
firmed twice  by  the  court  of  Indian  appeals.  It  was  also 
said  in  the  opinion  in  the  Duchess  of  Kingston's  Case,  by  way 
of  illustrating  the  rule  that  a  decision  upon  an  incidental 
point,  by  a  court  v»hich  had  no  jurisdiction  to  pass  upon 
it  directly,  was  no  evidence  in  a  court  which  did  have  such 
jurisdiction ;  that  if  that  were  not  true,  then  the  determina- 
tion of  two  justices  of  the  peace  upon  the  fact  or  validity  of 
a  marriage,  in  adjudging  a  place  of  settlement  of  a  pauper, 
might  be  offered  in  evidence,  and  give  the  law  to  the  highest 
criminal  court  in  the  kingdom."  Other  similar  illustrations 
are  given  by  the  learned  author,  but  none  show  the  irra- 
tionality of  the  proposition  more  strikingly  than  is  shown 
here,  where  the  exclusive  jurisdiction  of  the  probate  court  is 
attempted  to  be  forestalled  by  a  judgment  in  a  proceeding 
where  the  rights  of  the  parties  were  only  incidentally  in- 
volved. (See  also  Law  of  Ites  Judicata,  by  Hukm  Chand, 
1,  391.) 

The  action  was  not  brought  under  section  738  of  the  Code 
of  Civil  Procedure.  What  eflFect  a  judgment  in  a  suit  to 
quiet  title  under  that  section  would  have  upon  the  distribu- 
tion subsequently  made  in  the  probate  court  is  not  involved. 

It  is  true,  the  case  here  is,  not  that  the  same  court  could 
not  have  entertained  the  same  proceeding  for  distribution, 
but  that  a  special  proceeding  in  rem  has  been  provided,  in 
which  distribution  must  be  made.     But  the  same  reasons 


1  03  .Am.  St.  Rep.  145.  a  79  Am.  St.  Rep.  100. 
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would  plainly  exist  in  this  car^c  for  refusing  to  receive  a 
judgment  in  evidence  as  res  ad  judicata,  as  in  the  case  where 
the  first  court  did  not  have  jurisdiction  of  the  matter  in- 
volved in  the  subsequent  proceeding. 

For  these  reasons  the  court  did  not  err  in  refusing  a  con- 
tinuance. 

Objection  was  made  to  the  proposed  distribution,  on  the 
ground  that  the  court  had  ordered  the  very  property  of 
which  partial  distribution  was  sought,  to  be  sold  by  the  ex- 
ecutrix to  pay  the  debts  and  expenses  of  administration. 

The  fact  that  such  an  order  had  been  made  is  recited  in 
the  decree  of  distribution  which  the  court  made,  notwith- 
standing the  objections.  It  is  there  stated  that  all  the  parties 
interested  in  having  the  sale  made  consented  to  the  dis- 
tribution. But  the  appellant,  who  was  then  in  court,  and 
urging  the  objection,  was  interested.  If  the  debts  exist,  they 
nmst  be  paid  in  some  mode,  and  if  this  property  can  be  and 
is  allowed  to  pass  out  of  the  estate,  other  property  must  be 
sold.  The  bond  given  by  the  distributee  would  be  no  secur- 
ity to  other  devisees.  It  has  been  held  that  such  a  decree 
is  mandatory  upon  the  administrator.  (Estate  of  Spriggs, 
20  Cal.  121;  Halleck  v.  Moss,  22  Gal.  266).  Such,  often, 
must  be  the  nature  of  the  decree,  for  it  is  sometimes  pro- 
cured against  the  wishes  of  the  pei'sonal  representative,  in 
the  interest  of  creditors,  in  the  way  of  collecting  their  claims. 

Although  the  order  of  sale  had  been  made,  an  appeal 
from  it  had  been  taken  to  this  court,  and  that  appeal  was 
pending  when  this  decree  was  entered.  The  effect  of  the 
decree  was  suspended  by  the  appeal,  but  that  fact  would  not 
justify  the  probate  court  in  so  disposing  of  the  property  as 
to  defeat  the  execution  of  the  decree  in  case  of  its  aflSrmance. 
(Estate  of  Garraud,  36  Cal.  277.) 

The  order  is  reversed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
CXXXIV.    Cai,— 22 
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[S.  F.  No.  2437.    Department  Two.— October   11,   1901.1 

SUSAN    KRASKY,    Respondent,  v.  CHARLES    WOLL- 
PERT, Appellant;  and  H.  A.  KRASKY,  Respondent. 

Action  upon  Firm  Note — Evidence  op  CJopartkership — Sipport  of 
Finding. — In  nn  action  upon  a  firm  note,  executed  in  the  name  of 
one  of  the  defendants  by  him,  evidence  that  such  name  was  a  firm 
name,  and  that  the  defendants  were  associated  together  in  such 
name  for  the  purpose  of  carrying  on  business  together  and  dividing 
the  profits  between  them,  and  that  the  defendant  who  executed  the 
note  in  such  name  was  the  managing  partner,  and  that  the  note  in 
suit  was  made  by  him  as  a  member  of  the  firm,  and  that  the  other 
defendant  recognized  the  copartnership,  is  sufficient  to  support  a 
finding  that  they  were  copartners  under  that  firm  name  when  the 
note  was  executed. 

Id. — Indirect  Finding  as  to  Execution  or  Note  by  Firm — ^Adverse 
Complete  Finding — Prejudice  not  Presumed. — The  finding  that, 
as  a  member  of  the  firm  of  copartners,  the  defendant  named  exe- 
cuted the  promissory  note  sued  upon,  is  the  equivalent  of  a  finding 
that  the  copartners  made  it;  and  the  failure  to  find  directly  and 
positively  that  the  note  was  executed  by  the  firm  cannot  be  pre- 
sumed prejudicial  to  the  appellant,  where  it  is  evident  that  a  more 
complete  finding  would  be  adverse  to  the  appellant. 

Id. — Construction  of  Findings — Inferential  Findings. — ^The  findings, 
in  so  far  as  they  are  not  positive  and  certain,  should  receive  a 
construction  which  will  uphold  rather  than  defeat  the  judgment; 
and  where,  from  the  facts  found,  other  facts  may  be  inferred  which 
will  support  the  judgment,  the  inference  will  \ye  deemed  to  have 
been  made  by  the  trial  court. 

Id. — Setting  Aside  Findings  and  Judgment — New  Findings  and  Judg- 
ment— Power  of  Court — Void  Action — Appellant  not  Pre- 
judiced.— Where  the  court  in  such  action  set  aside  the  findings  and 
judgment,  and  made  new  findings  and  a  new  judgment,  conceding, 
as  contended  by  the  appellant,  that  the  court  had  no  power  to  do  so, 
the  appellant  could  not  be  prejudiced  thereby,  where  it  appears  that 
the  conclusion  and  judgment  were  the  same  upon  both  sets  of  find- 
ings. If  the  court  had  no  such  power,  the  order  setting  aside  the 
first  findings  and  judgment  must  be  deemed  void,  and  the  first 
judgment  must  be  deemed  the  only  valid  judgment,  and  it  is  suffi- 
cient, if  the  first  findings  support  it,  and  are  sustained  by  the  evi- 
dence. 

Id. — Omission  in  Transcript — Description  of  Note — Objection  upon 
Appeal. — ^The  omission  of  the  printed  transcript,  by  a  clerical  error, 
to  show  that  the  copy  of  the  note  sued  upon,  appended  as  an  ex- 
hibit to  the  complaint,  contained  a  promise  to  pay,  or  the  name 
of  the  payee,  though  the  certified  record  must  be  accepted  as  cor- 
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rect,  cannot  be  objectrd  to  upon  appeal  for  the  first  time,  where  no 
objection  to  the  siitticiency  of  the  note  was  interposed  in  the  court 
below,  either  by  deuuirrer  of  by  objection  to  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  A.  Belcher, 
Judge. 

The  facts  are  staled  in  the  opinion. 

F.  J.  Castlehun,  for  Appellant. 

Robert  Ash,  for  Sus^an  Krasky,  Respondent, 

F.  H.  Gould,  for  II.  G.  Krasky,  Respondent. 

COOPER,  C. — This  appeal  is  from  the  judgment  and 
from  certain  orders  aftcnvards  made  in  regard  thereto. 

The  action  was  brought  to  recover  upon  a  promissory 
note  for  seven  hundred  dollars,  dated  November  1,  1897,  due 
upon  demand,  with  interest  from  date  at  the  rate  of  one 
per  cent  per  month,  made  by  "H.  G.  Krasky,"  to  plaintiff. 
It  is  alleged  in  the  complaint  that  the  defendants  are,  and 
were  at  the  time  of  the  execution  of  the  note,  copartners 
under  the  firm  name  of  *'H.  G.  Krasky,"  and  that  as  copart- 
ners they  made  and  delivered  said  note  to  the  plaintiff. 

The  answer  of  defendant  Wollpert  denied  that  the  de- 
fendants were  ever  copartners,  and  alleged  that  said  Woll- 
pert never  at  any  time  executed  or  delivered  said  note. 

The  principal  issue  made  by  the  pleadings  was  as  to 
whether  or  not  the  defendanta  were  copartners,  as  alleged 
in  the  complaint.  The  court  found :  **That  on  the  first  day 
of  November,  1897,  and  prior  thereto,  the  defendants,  II.  G. 
Krasky  and  Charles  Wollpert,  were,  and  are,  copartners  in 
business  at  the  city  and  county  of  San  Francisco,  state  of 
California,  under  the  firm  name  of  II.  G.  Krasky;  that  as 
a  member  of  the  firm  of  II.  G.  Krasky  and  Charles  Wollpert, 
copartners,  the  said  H.  G.  Krasky  made,  executed,  and  de- 
livered the  promissory  note  set  out  in  the  complaint  to  the 
plaintiff  in  this  action  for  a  good  and  valuable  considera- 
tion, and  that  no  part  of  said  note  has  been  paid,  except  the 
sum  of  one  hundred  dollars  on  account  thereof." 

It  is  practically  conceded  that  the  note  was  made  and  de- 
livered to  plaintiff,  and  that  it  has  not  been  paid,  but  it  is 
earnestly  contended  that  the  evidence  is  insuflicient  to  justify 
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the  finding  of  the  court  that  the  defendants  were  eopart- 
neiv  at  tlie  time  the  note  waj^  exeented,  or  that  they  ever  wero 
such  copartners.  We  have  carefully  examined  the  evidence 
and  think  it  justifies  the  finding.  It  is  only  in  rare  and  ex- 
ceptional cases,  where  there  is  an  entire  absence  of  evidence, 
or  where  it  is  of  such  an  unsubstantial  character  that  it  will 
not  justify  the  conclusion  reached,  that  we  feel  authorized 
to.  set  a.<ide  the  finding  of  the  court  below.  In  this  case 
there  is  evidence  which,  if  true,  shows  the  defendants  were 
copartners.  Partnership  is  defined  by  our  code  as  "the  as- 
sociation of  two  or  more  persons  for  the  purpose  of  carrying 
on  business  together,  and  dividing  its  profits  between  them." 
The  defendant  Krasky  testified  that  on  November  1,  1897, 
he  and  his  co-defendant  made  an  agreement  to  carry  on  busi- 
ness together  and  divide  the  profits ;  that  the  business  was  to 
be  run  by  Krasky,  under  the  firm  name  of  "H.  G.  Krasky," 
and  that  he  was  to  run  the  business  and  receive  from  the 
firm  twelve  dollars  per  week  as  wages;  that  he  did  so  run 
the  business,  consulting,  from  time  to  time,  with  his  co-de- 
fendant; that  he  employed  men  and  fixed  their  compensa- 
tion ;  that  he  borrowed  $1,775,  and  put  it  into  the  firm,  which 
amount  includes  the  amount  for  which  the  note  in  this 
case  was  given ;  that  he  borrowed  $900  from  Mrs.  Schriner, 
which  was  part  of  the  $1,775;  and  that  he  told  his  co-de- 
fendant that  he  had  borrowed  this  money  and  put  it  into 
the  business.  When  the  note  was  presented  to  defendant 
Wollpert  for  payment,  he  told  the  witness  Ash  that  the 
note  was  all  right,  and  he  paid  one  hundred  dollars  upon 
it  and  promised  to  pay  the  balance. 

Defendant  Wollpert,  in  his  examination,  admits  that 
Krasky  told  him  that  he  had  borrowed  money  and  put  it 
into  the  business.  lie  also  admits  that  he  paid  one  hundred 
dollars  upon  the  note  when  pre;-^enled  to  him  by  Ash.  He 
also  admits  paying  money  to  Mr.  Bates  for  an  account  that 
Rates  claimed  "the  store  owed  him  for  money  advanced  to 
Krasky";  that  he  also  paid  money  to  one  Trull.  The  de- 
fendant Wollpert  was  asked,  on  cross-exam isation,  if  he 
did  not  pay  Bates  three  hundred  dollars  by  a  check  on 
the  San  Francisco  National  l^ank,  and  he  answered,  "Yes, 
sir;  I  paid  some  money  to  Mr.  Bates.  Q.  That  was  for  the 
firm  of  H.  G.  Krasky,  was  n't  it, — is  n't  that  on  the  check? — 
A.  I  paid  it  for  the  firm, — for  my  store  across  the  way." 

The   witness  Bates   testified   that   he   loaned     defendant 
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Krasky  $150  on  his  note,  and  when  desired  it  paid,  he 
went  to  see  defendant  Wollpert  and  told  him  that  he  looked 
to  him  (Wollpert)  for  payment;  that  he  loaned  the  money 
to  Krasky  as  one  of  the  firm,  and  expected  the  note  to  be 
paid  by  Wollpert;  that  Wollpert  said  **that  it  was  all  right, — 
that  it  would  be  paid."  That  defendant  Wollpert  allowed 
the  business  to  be  run  under  the  name  of  his  co-defendant ; 
that  he  paid  similar  bills ;  that  he  paid  one  hundred  dollars 
on  this  note;  that  he  paid  Bates  three  hundred  dollars  "for 
the  firm," — are  all  circumstances  corroborating  the  testi- 
mony of  Krasky  that  a  partnership  existed  between  defend- 
ants. 

It  appears  that  on  February  9,  1900,  the  court  made  and 
filed  the  findings  herein  quoted,  and  upon  these  findings 
judgment  was  entered  February  13th.  Appellant  then 
gave  notice  that  on  February  23d  he  would  make  a  motion 
for  an  order  that  the  conclusions  of  law  be  made  consist- 
ent with  the  findings  of  fact.  Before  this  motion  came  on 
for  hearing,  and  on  February  21st,  the  court,  of  its  own 
motion,  made  an  order  directing  that  the  former  findings 
be  set  aside  and  the  judgment  vacated,  and  thereupon  filed 
new  and  different  findings,  and  ordered  judgment  upon 
such  new  findings.  Accordingly,  on  February  23d,  when 
appellant's  motion  came  on  to  be  heard,  the  court  denied 
it  It  is  now  argued  by  appellant  that  after  the  court  had 
once  filed  its  findings,  and  judgment  had  been  entered 
thereon,  it  lost  jurisdiction  as  to  the  findings,  and  had  no 
power,  of  its  own  motion,  to  set  them  aside.  For  the  pur- 
poses of  this  case,  we  may  concede  such  to  be  the  law,  and 
the  result  is,  that  the  findings  first  filed,  and  herein  quoted 
are  the  only  findings  in  the  case.  If  the  court  had  no  power 
to  set  them  aside,  the  order,  to  the  extent  (hat  it  attempted  to 
set  them  aside,  is  void.  The  conclusion  of  the  court  is  the 
same  upon  each  set  of  findings,  and  the  judgment  entered 
the  same.  It  is  therefore  apparent  that  no  injury  was  done 
appellant  by  setting  aside  the  judgment  and  ordering  the 
entry  of  another  judgment.  This  brings  us  to  a  consid- 
eration of  the  question  as  to  whether  or  not  the  findings 
first  filed  are  sufficient  to  support  the  judgment,  and  we 
tliink  they  are. 

The  finding  "that  as  a  member  of  the  firm  of  H.  G. 
Krasky  and  Charles  Wollpert,  copartners,  the  said  11.  G. 
Krasky  made  the  promissory  note,"  is  the  equivalent  of 
finding  that  the  copartners  made  it.  If  Krasky  made  it  as 
a  member  of  the  firm,  he  did  not  make  it  as  an  individual 
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only.  If  he,  as  a  member  of  the  firm,  made  it,  the  firm 
made  it.  Every  general  partner  is  an  agent  for  the  part- 
nership in  the  transaction  of  its  business.  lie  may  bind 
his  copartners  by  an  agreement  in  writing.  The  making 
of  a  promissory  note  by  one  member  of  the  firm  is  not 
prohibited  by  statute.  The  finding  is,  that  the  note  was 
made  by  one  member  of  the  firm,  as  a  member  thereof;  that 
it  was  signed  by  the  partnership  name.  The  findings  of  the 
court  should  receive  such  construction  as  will  uphold,  rather 
than  defeat,  the  judgment;  and  when,  from  the  facts  found 
by  the  court,  other  facts  may  be  inferred  which  will  sup- 
port the  judgment,  such  inference  will  be  deemed  to  have 
bc^n  made  by  the  trial  court.  {Breeze  v.  Brooks,  97  Cal. 
77.)  Any  uncertainty  in  the  findings  is  to  be  construed  so 
as  to  support  the  judgment,  rather  than  defeat  it.  (War- 
ren V,  Hopkins,  110  Cal.  506.) 

The  only  criticism  that  can  be  made  of  the  finding  here 
is,  that  it  is  not  a  direct  and  positive  finding  that  the  note 
was  executed  by  the  firm  of  "H.  G.  Krasky.''  If  the  exe- 
cution of  the  note  by  a  member  of  the  firm,  as  a  member 
of  the  firm,  and  in  the  firm  name,  is  not  the  equivalent 
of  an  execution  by  the  firm,  it  is  certainly  very  close  to  it. 
But  whether  or  not  the  finding  is,  in  effect,  that  the  note 
waa  executed  by  the  firm,  we  cannot  see  that  appellant  was 
in  any  way  prejudiced  by  the  failure  to  find  the  fact  more 
directly.  From  the  evidence  in  the  record,  from  the  judg- 
ment ordered,  and  from  the  attempted  eflFort  of  the  court  to 
find  more  fully  upon  the  issue,  it  is  evident  that  if  a  more 
complete  finding  had  been  made  it  would  have  been  ad-, 
verse  to  appellant,  and  in  such  case  the  failure  to  find  is 
not  a  ground  for  the  reversal  of  the  judgment.  (People 
V.  Center,  66  Cal.  564;  Murphy  v,  Bennett,  68  Cal.  531; 
Gillespie  v.  Lake,  85  Cal.  407.)  In  this  case,  the  appel- 
lant, by  his  notice,  called  the  attention  of  the  court  to  the 
fact  that  he  did  not  think  the  findings  of  fact  sufficient. 
The  court  attempted  to  correct  the  findings,  and  appellant 
now  contends  that  it  had  no  such  power.  It  does  not  ap- 
pear to  us  that  a  more  full  and  complete  finding  could  have 
in  any  way  benefited  the  appellant. 

It  is  finally  claimed  that  the  complaint  fails  to  state  a 
cause  of  action,  because  the  copy  of  the  note  set  forth  in 
the  printed  transcript  does  not  contain  a  promise  to  pay, 
nor  the  name  of  the  payee.  The  omission  was  evidently  a 
clerical  error,  but  as  the  record  purports  to  give  a  correct 
copy  of  the  complaint,  we  must  regard  it  as  true.     No  de- 
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murrer  was  filed.  The  answer  denies  that  defendants,  as 
copartners  or  otherwise,  made,  executed,  or  delivered  to  the 
plaintiflp  the  promissory  note  set  out  in  the  complaint,  or  any 
other  promissory  note,  and  alleges  that  the  said  note  was 
executed  and  delivered  to  plaintiflF  without  consideration. 
The  issue  was  thus  tendered  by  appellant.  The  case  was 
tried  upon  the  theory  that  such  issue  was  made.  No  ob- 
jection was  made  to  the  evidence  offered.  In  such  case  the 
question  cannot  be  raised  here  for  the  first  time.  (Horton  v. 
Uominguez,  68  Cal.  643;  McDougald  v.  Hulet,  132  Cal. 
154.) 

As  the  judgment  entered  on  the  twenty-first  day  of  Feb- 
ruary, 1900,  is  herein  treated  as  void,  it  is  not  necessary  to 
further  discuss  it.  Neither  is  it  necessary  to  discuss  the 
order  entered  March  1,  1900,  refusing  to  set  it  aside.  Both 
may  be  treated  as  void. 

The  judgment  entered  on  the  thirteenth  day  of  February, 
1900,  being  the  only  valid  judgment,  and  the  order  of  the 
court  denying  appellant's  motion  to  make  the  conclusions 
ot  law  conform  to  the  facts  entered  February  23,  1900, 
should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment entered  on  the  thirteenth  day  of  February,  1900,  be- 
ing the  only  valid  judgment,  and  the  order  of  the  court 
denying  appellant's  motion  to  make  the  conclusions  of  law 
conform  to  the  facts  entered  February  23,  1900,  are  af- 
firmed. 

Temple^  J.^  McFarland|  J.^  Henshaw^  J. 
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[8.  F.  No.  1849.    Bepartmeiit  Two.<-October  11,  1901.] 

JOHN  MALONE,  Respondent,  v.  GEORGE  G.  ROY,  Ap- 

pellant. 

MOBTOAGfr— FOBBCU>SUBa —  TllOB     FOB      REDEMPTION  —  OONSTITUTIONAL 

Law.— The  time  for  redemption  from  a  sale  under  the  foreclosure 
of  a  mortgage  is  that  fixed  by  the  statute  in  force  at  the  date  of 
the  mortgage;  and  an  extension  of  the  time  for  such  redemption,  by 
a  subsequent  statute,  cannot  constitutionally  apply  to  a  sale  under 
a  mortgage  executed  prior  to  its  passage. 
Id. — ^Debd  and  Deteabance. — A  warranty  deed  executed  cotempo- 
raneously  with  a  separate  defeasance  agreeing  to  reconvey  the  prop- 
erty deeded  upon  the  payment  of  certain  indebtedness  therein  de- 
scribed, constitutes  a  mortgage,  which  is  within  the  rule  determin- 
ing the  time  for  redemption  from  a  sale  under  foreclosure  thereof. 

APPEAL  from  an  order  of  the  Superior  Court  of  Del 
Norte  County  granting  a  writ  of  assistance  to  obtain  pos- 
session of  premises  under  a  commissioner's  deed  upon  sale 
of  mortgaged  premises.    F.  A.  Cutler,  Judge. 

The  facts  are  stated  in  the  opinion. 

N.  A.  Cornish,  for  Appellant. 

Frank  McGowan,  and  L.  F.  Cooper,  for  Respondent. 

HAYNES,  C— In  1888  the  defendant,  being  indebted  to 
the  plaintiff,  executed  to  him  a  "mortgage  upon  certain  real 
estate  to  secure  payment.  In  1892  plaintiff  brought  an 
action  to  foreclose  said  mortgage,  and  on  March  3,  1898, 
obtained  a  decree  of  foreclosure,  under  which  the  commis- 
sioner sold  the  mortgaged  premises  to  the  plaintiff  on  April 
2,  1898,  and  no  redemption  having  been  effected,  the  com- 
missioner executed  a  deed  to  the  plaintiff  therefor  on  Octo- 
ber 21,  1898.  Afterwards,  upon  plaintiff's  motion,  the 
court  entered  an  order  granting  the  plaintiff  a  writ  of  assist- 
ance to  obtain  possession  of  the  premises  sold,  and  from  that 
order  defendant  appeals. 

At  the  time  the  mortgage  was  executed,  the  statute  gave 
the  judgment  debtor  six  months  within  which  to  redeem 
from  a  sale  of  real  estate.  By  an  act  approved  February 
26,  1897  (Code  Civ.  Proc,  sec.  702),  the  time  within  which 
the  debtor  might  redeem  was  extended  to  twelve  months; 
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and  the  only  question  is,  Which  statute  governs?  The 
court  below  rightly  held  that  the  statute  in  force  at  the 
time  the  mortgage  was  executed  fixed  the  time  within  which 
the  right  of  redemption  must  be  exercised. 

At  the  time  this  appeal  was  taken,  the  question  here  in- 
volved had  not  been  expressly  adjudicated  in  this  state; 
but  in  the  case  of  Haijnea  v.  Treadway,  133  Cal.  400,  the 
question  is  carefully  considered,  and  this  court,  following 
Barnitz  v,  Beverly,  163  U.  S.  119,  directly  held  "that  a 
statute  which  authorizes  the  redemption  of  property  sold 
upon  foreclosure  of  a  mortgage,  where  no  right  of  redemp- 
tion previously  existed,  or  which  extends  the  period  of  re- 
demption beyond  the  time  formerly  allowed,  cannot  con- 
stitutionally apply  to  a  sale  under  a  mortgage  executed  be- 
fore its  passage."  (See  also  Savings  Bank  v.  Barrett,  126 
Cal.  417.)  It  is  quite  sufficient  to  cite  the  above  cases,  with- 
out repeating  the  arguments  upon  which  the  conclusions  in 
those  cases  were  reached. 

Appellant,  however,  referring  to  the  case  of  Barnitz  v. 
Beverly,  163  U.  S.  119,  suggests  whether  the  present  case 
is  not  distinguishable  from  that,  upon  the  ground  that  in- 
stead of  executing  a  mortgage,  properly  so  called,  the  trans- 
action consisted  of  the  execution  of  a  "warranty  deed"  by 
the  defendant  to  the  plaintiff  of  the  premises  therein  de- 
scribed, and  the  execution  of  a  defeasance  by  the  plaintiff, 
by  which  he  agreed  to  reconvey  the  same  to  the  defend- 
ant upon  the  payment  of  the  indebtedness  therein  described. 

It  is  well  settled  in  this  state  that  such  a  transaction  con- 
stitutes a  mortgage;  and  besides,  it  has  been  directly  ad- 
judicated between  these  parties  that  the  so-called  deed  was 
not  a  conveyance,  but  a  mortgage.  (See  Malone  v,  Roy, 
94  Cal.  341,  and  Malone  v.  Roy,  107  Cal.  518.) 

The  order  granting  the  w^it  of  assistance  should  be  af- 
fiimed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
granting  the  writ  of  assistance  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[L.   A.  No.  843.     Department  Two.—October   11,   1001.] 

CHARLES  S.  HOWARD,  Respondent,  v.  ELEANOR  B. 
HOWARD,  Appellant. 

Divorce — Desertion — Pleading — Findings — Ultimatb  and  Probative 
Facts — Agreement  for  Separation — Refusal  of  Reconcilia- 
tion.— In  an  action  for  divorce  on  the  ground  of  desertion,  the  al- 
leged willful  desertion  of  the  plaintiff  by  the  defendant  is  not  a  con- 
clusion of  law,  but  is  the  ultimate  fact  to  be  pleaded  and  found; 
and  wliere  there  has  been  a  separation  of  the  parties  by  agreement, 
an  offer  of  reconciliation,  made  in  good  faith  by  the  plaintiff,  and 
the  refusal  thereof  by  the  defendant,  are  probative  facts,  tending  to 
prove  desertion,  and  need  not  be  pleaded  and  found. 

Id. — Former  Cruelty  of  IIi-sband — Immaterial  Evidence. — Evidence 
of  the  former  cruelty  of  the  husband  in  striking  the  wife,  two  years 
prior  to  the  agreement  for  separation,  and  seven  years  prior  to  the 
husband's  offer  of  reconciliation  and  her  refusal  thereof,  is  too  re- 
mote, and  is  immaterial  to  the  issue  of  desertion  on  her  part,  al- 
leged as  of  the  date  of  such  offer  and  refusal. 

Id. — Former  Judgment. — The  record  of  a  former  judgment  in  an  action 
for  a  divorce,  brought  by  the  husband  on  the  ground  of  an  alleged 
desertion  by  the  wife,  as  of  a  date  subsequent  to  the  agreement  for 
separation,  and  prior  to  the  offer  of  reconciliation,  in  which  action 
the  husband  was  defeated,  is  irrelevant  and  immaterial  to  the  issue 
of  desertion  alleged  as  of  the  subsequent  date  of  the  offer  and  re- 
fusal. 

Id. — Good  Faith  of  Offer — Conflicting  Evidence — Support  of  Find- 
ing.— Where  the  court  found,  upon  conflicting  evidence,  that  the 
offer  of  the  husband,  which  the  wife  refused,  was  made  in  gockl 
faith,  and  where,  on  the  face  of  the  testimony,  there  is  enough  evi- 
dence of  good  faith  to  justify  the  finding,  it  will  not  be  disturbed 
upon  appeal. 

Id. — Subsequent  Offer  after  Suit  Brought — Refusal — ^Maturity  of 
Action. — ^A  subsequent  offer  of  reconciliation,  made  by  the  plain- 
tiff after  suit  brought,  which  was  refused,  cannot  defeat  or  render 
premature  an  action  for  divorce  which  was  based  upon  an  alleged 
desertion  as  of  the  date  of  a  prior  offer  and  refusal. 

Id. — Effect  of  Acceptance. — An  acceptance  of  subsequent  offers  with- 
in one  year  after  the  date  of  the  prior  offer  and  refusal  would  have 
defeated  the  action;  but  an  acceptance  after  the  expiration  of  the 
year  could  not  defeat  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  D. 
K.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion. 
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Porter  &  Sutton,  for  Appellant. 

C.  C.  McComas,  and  F.  R.  Willis,  for  Respondent. 

CHIPMAN,  C. — Divorce  on  the  ground  of  desertion. 
Plaintiff  had  judgment,  from  which  and  from  the  order 
denying  motion  for  a  new  trial  defendant  appeals.  Finding 
8  was  as  follows:  "That  on  the  tenth  day  of  March,  1897, 
the  defendant  willfully  and  without  cause  deserted  and 
abandoned  the  plaintiflF,  and  ever  since  has  deserted  plaintiff, 
luid  continues  to  live  apart  from  him  without  his  consent. *' 
Finding  7  was,  that  "on  or  about  the  twentieth  day  of  March, 
1893,  the  plaintiff  and  defendant  entered  into  an  agree- 
ment of  separation,  set  forth  in  paragraph  7  of  defend- 
ant's answer."  The  agreement  is  in  writing,  signed  by  the 
parties,  and  states  that  in  consequence  of  unhappy  differ- 
ences they  have  agreed,  and  do  agree,  to  live  separate  and 
'^-»qr+  during  the  remainder  of  their  lives.  Provision  is  made 
for  the  payment  of  a  certain  annuity  by  plaintiff  to  his  wife; 
also,  disposition  is  made  of  certain  real  property,  and  some 
other  provisions,  not  necessary  to  be  stated,  are  embraced  in 
the  agreement. 

1.  Appellant  claims  that  finding  3  is  not  supported  by  the 
evidence,  and  is  in  reality  a  conclusion  of  law,  and  that  there 
are  no  findings  of  fact  to  support  it  as  such.  There  was  no, 
finding  that  plaintiff,  in  good  faith,  sought  a  reconciliation 
and  restoration  of  marital  rights  under  section  101  of  the 
Civil  Code,  or  that  defendant  ever  refused  such  reconcilia- 
tion, and  it  is  claimed  that  in  the  absence  of  a  finding  on 
one  or  other  of  these  facts,  finding  3  cannot  stand  as  a  con- 
clusion of  law. 

Section  101  of  the  Civil  Code  is  as  follows:  "Consent  to  a 
separation  is  a  revocable  act,  and  if  one  of  the  parties  after- 
ward, in  good  faith,  seeks  a  reconciliation  and  restoration, 
but  the  other  refuses  it,  such  refusal  is  desertion."  So  long  as 
the  parties  were  living  apart  by  agreement,  there  was  no 
desertion.  When,  however,  a  reconciliation  and  restoration 
were,  in  good  faith,  sought  by  plaintiff  and  refused  by  de- 
fendant, such  refusal  became  desertion.  It  was  not  necessary 
to  allege  such  offer,  nor  was  it  necegsary  to  find  such  fact. 
The  ultimate  fact  alleged  and  found  was  willful  desertion. 
The  fact  that  plaintiff  had  sought  reconciliation  was  a  pro- 
bative fact,  tending  to  prove  the  desertion.  Finding  3  is 
not  a  conclusion  of  law,  but  is  a  finding  of  the  ultimate  fact 
alleged  in  the  complaint. 

2.  The  answer  alleged,  that,  prior  to  the  agreement  to  sep- 
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arate,  plaintiff  treated  defendant  in  a  cruel  and  inhuman 
manner,  and  alleged  specific  acts  of  cruelty,  and  that  in  eon- 
sequence  thereof  she  was  obliged  to  seek  the  care  and  shelter 
of  friends,  and  since  that  time  has  not  lived  with  plaintiff; 
that  on  March  18,  1893,  she  began  iSuit  for  a  divorce  against 
her  husband  on  the  ground  of  extreme  cruelty,  and  the 
answer  refers  to  the  records  of  the  court,  making  them  part 
of  her  answer;  that  thereafter — to  wit,  on  March  20,  1893, 
two  days  after  her  complaint  was  filed, — the  agreement  above 
referred  to  was  executed  by  the  parties.  Her  action  for  di- 
vorce seems  to  have  been  abandoned,  so  far  as  appears.  It  is 
further  alleged,  that  about  the  ninth  day  of  March,  1897, 
the  plaintiff  herein  began  an  action  for  divorce  against  de- 
fendant on  the  ground  of  desertion ;  that  said  suit  came  on 
for  trial,  March  18,  1898,  and  thereafter  judgment  was  duly 
given  and  made  for  defendant,  "denying  the  application  of 
the  plaintiff  herein  for  a  divorce  and  adjudging  that  he  take 
nothing  by  his  action."  The  present  action  was  commenced 
March  20,  1899.  Defendant  was  asked,  as  a  witness  in  her 
own  behalf,  to  state  whether  or  not  her  husband  struck  her 
in  the  month  of  June,  1891.  The  question  was  objected  to  i\s 
immaterial,  and  not  within  the  issues,  and  too  remote.  De- 
fendant urged  then,  and  now  urges,  that  the  question  was 
intended  to  draw  out  facts  which  would  bear  on  plaintiff's 
good  faith  in  seeking  reconciliation  in  1898.  We  think  the 
ruling  was  correct.  Defendant  also  offered  to  introduce  the 
record  in  the  former  divorce  case  brought  by  plaintiff.  It 
was  objected  to  as  irrelevant  and  immaterial,  and  was,  we 
think,  rightly  excluded.  In  making  the  offer  defendant  did 
not  state  its.  purpose,  or  what  connection  it  had  with  the 
present  case,  and  we  cannot  see  that  it  was  relevant  for  any 
purpose. 

3.  It  is  contended  that  the  evidence  showed  that  plaintiff's 
effort  to  bring  about  a  reconciliation  was  not  sincere,  or  made 
in  good  faith.  Several  witnesses  were  called  upon  this  point. 
At  most,  the  evidence  is  conflicting.  On  the  face  of  the  testi- 
mony, there  is  enough  to  justify  the  court  in  its  conclusion 
that  plaintiff  was  acting  in  good  faith.  If  there  was  anything 
in  the  manner  of  plaintiff,  or  of  his  other  witnesses,  which 
would  show  that  he  was  merely  preparing  the  way  to  bring 
this  action,  and  was  not  sincerely  seeking  a  reconciliation, 
the  trial  court  could  better  judge  the  fact  than  we  can  here. 
We  cannot  say  the  court  erred  in  its  conclusion.    The  fact 
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that  plaintiff  took  witnesses  with  him  when  he  went  to  make 
his  offer  is  urged  as  a  strong  cirtumstance  showing  lack  of 
good  faith.  Due  weight  was  doubtless  given  to  it  by  the  trial 
court. 

It  appears  from  the  testimony  of  Mrs.  Howard  that  the 
court  interrogated  her  to  considerable  extent,  obviously  to  as- 
certain her  feelings  towards  her  husband,  and  why  she  had 
refused  to  accept  his  offer  of  reconciliation.  It  is  manifest 
from  her  answers  that  she  was  unwilling  to  consider  the 
offer,  unless  her  huj^band  would  first  express  contrition  for 
his  past  treatment  of  her,  many  years  before,  and  unless 
he  would  confess  that  he  had  wronged  her  and  w-ould  seek 
forgiveness.  It  is  quite  clear  that  the  past  was  still  vivid  and 
rankling  in  her  mind,  and  that  she  could  have  no  faith  in 
her  husband's  present  sincerity,  unless  he  would  in  some 
way  atone  for  prior  delinquencies.  Upon  a  careful  exami- 
nation of  all  the  evidence,  we  think  there  was  suftlcient  to 
warrant  the  court  in  concluding  that  plaintiff  was  acting  in 
good  faith  in  seeking  reconciliation,  and  that  defendant  re- 
fused then,  and  ever  since  has  refused,  to  accept  his  offer. 
His  first  interview  with  her  was  on  March  19,  1898,  and  his 
complaint,  as  above  stated,  was  filed  March  20,  1899. 

Plaintiff  renew^ed  his  solicitations,  March  22,  1898,  with 
like  result,  and  it  is  claimed  that  the  statute  began  to  run 
from  this  latter  date,  and  not  from  March  19th,  and  that 
therefore  the  action  was  prematurely  brought.  If  defendant 
had  accepted  any  of  the  subsequent  offers  in  good  faith,  and 
.had  consented  to  return  to  her  husband  within  one  year  from 
the  first  offer  of  reconciliation,  it  would  have  defeated  the 
action  {Benkert  v,  Bevkert,  32  Cal.  451) ;  but  not  so  if  the 
acceptance  was  after  the  right  of  action  had  fully  accrued. 
(Id.)  But  the  evidence  shows  no  change  of  mind  in  defend- 
ant from  the  time  the  first  offer  was  made,  and  even  at  the 
trial  her  testimony  showed  an  unwillingness  to  again  live 
with  her  husband,  unless  he  would  in  some  way  prove  his 
sincerity  to  her  satisfaction,  and  would  seek  her  forgiveness 
for  the  past. 

It  is  advised  that  the  judgment  and  order  be  affirmed. 

HayD€S,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[Sac.    No.   827.     Department   Two.— October    11,    1901.] 

CRANES  GULCH  MINING  COMPANY,  Respondent,  v. 
JOSEPH  SCIIERRER  et  al..  Appellants. 

Mineral  Lands — Placer  Claim — Certiftcate  of  Purchase — Unau- 
thorized Reservation  in  Patent — Known  T^des. — A  certiftcate 
of  purchase  of  a  placer-mining  claim,  Issued  under  the  Placer  Act 
of  July  9,  1870,  prior  to  the  passage  of  the  General  Mining  Act  of 
^lay  10,  1872,  conferred  upon  the  purchaser  an  equitable  title,  and 
vested  right  to  a  patent,  which  was  not  subject  to  section  11  of  the 
latter  act ;  and  a  reservation,  made  in  a  patent  for  such  claim  issued 
after  May  10,  1872,  of  all  known  lodes  within  the  limits  of  the 
placer  claim,  was  unauthorized  and  void. 

Id. — Title  to  Minerals — Subsequent  Location  of  Lode  Claim. — In 
the  absence  of  a  prior  location  of  a  kno%\ii  lode  within  the  limits  of 
the  placer  claim,  and  a  contest  thereupon  in  the  land-office,  the 
patent  granted  under  the  certificate  of  purchase  issued  prior  to  the 
act  of  1872  conferred  upon  the  purchaser  the  title  to  all  minerals 
within  such  limits;  and  a  subsequent  location,  made  by  another 
person,  of  a  lode  previously  known  to  exist  therein,  is  invalid  and 
void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  El 
Dorado  County.     N.  P.  Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Tabor  &  Tabor,  and  John  M.  Fulweiler,  for  Appellants. 

There  was  a  known  vein  or  lode  within  the  limits  of  the 
placer  claim,  within  the  meaning  of  the  act  of  Congress, 
which  was  reserved  from  the  operation  of  the  patent.  (Iron 
Silver  Af.  Co,  v.  Cheesman,  116  U.  S.  529;  Reynolds  v.  Iron 
Silver  M.  Co,,  116  U.  S.  787 ;  Stevens  v,  Williams,  1  McCrary, 
480 ;  Foote  v.  National  Mining  Co,,  2  Mont.  402 ;  Hyman  v, 
Wheeler,  29  Fed.  Rep.  353;  Phillpots  v,  Blasdel,  8  Nev.  62; 
Iron  Silver  M.  Co.  v,  Mike  and  Starr  0,  &  M,  Co,,  143  U.  S. 
394.) 

Lindley  &  EickhoflF,  and  Williams  &  Witmer,  for  Respond- 
ent. 

The  land  department,  prior  to  the  act  of  1872,  adjudicated 
the  character  of  the  land  as  placer-ground,  under  the  act  of 
1870,  and  the  court  cannot  review  its  adjudication.  (Barden 
V,  Northern  Pac,  R.  R,  Co.,  154  U.  S.  288,  331 ;  United  States 
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V.  Bmhl  144  U.  S.  154,  167;  Shaw  v.  Kellogg,  170  U.  S. 
312;  Cowcll  V.  hammers,  10  Saw.  246,  255;  Gale  v.  Best, 
78  Cal.  235,  237 ;»  Khuber  v,  Illggins,  117  Cal.  451,  458.) 
The  certificate  of  purchase,  prior  to  May  10,  1872,  conferred 
a  vested  right  to  a  patent.  {Benson  Mining  etc,  Co.  v.  Alta  M, 
etc.  Co.,  145  U.  S.  428,  430-432;  Con,  Wyoming  G.  M.  Co.  v. 
Vhamfion  M.  Co.,  63  Fed.  Rep.  540,  541;  Walraih  v.  Cham- 
pion M.  Co.,  63  Fed.  Rep.  552,  553.)  The  land  department 
are  the  agents  of  the  government,  and  cannot  insert  reser- 
vations or  recitals  not  warranted  by  law.  (Cotcrll  v.  Lam- 
mers,  10  Saw.  246,  248;  Davis  v.  Weibbold,  139  U.  S.  507, 
527;  Iron  Silver  M.  Co.  v.  Reynolds,  124  U.  S.  374,  382; 
United  States  v.  Iron  Silver  M.  Co.,  128  U.  S.  673,  682.) 
There  was  no  known  vein  or  lode,  within  the  meaning  of 
the  statute.  {Iron  Silver  M.  Co.  v.  Mike  and  Starr  G.  &  M. 
Co.,  143  U.  S.  394,  404.) 

TEMPLE,  J. — Action  to  quiet  title  to  mining-ground. 
Plaintiff  claims  under  a  patent  for  a  placer  mine,  dated  July 
1,  1872.  The  defendants  claim  under  a  lode  location  made 
in  1897.  Plaintiff's  patent  was  based  upon  proceedings  in- 
stituted May  9,  1871,  and  upon  final  entry  and  payment 
made  February  14,  1872. 

The  rights  of  plaintiff  had  their  inception  under  what  is 
usually  called  the  "Placer  Act,"  dated  July  9,  1870.  This 
act,  though  not  repealed,  was  amended  by  adding  a  reser- 
vation of  known  lodes,  and  in  some  other  rer?pects,  by  the 
act  of  May  10,  1872,  sometimes  called  the  "General  Mining 
Act."  In  section  10  it  was  enacted  that  the  Placer  Act  should 
contiiuie  in  force,  except  as  to  the  proceedings  to  obtain  a 
patent,  which,  it  was  provided,  "shall  be  similar  to  the  pro- 
ceedings prescribed  by  sections  6  and  7  of  this  act  for  ob- 
taining patents  to  vein  or  lode  claims."  It  was  further  en- 
acted in  the  same  section,  that  all  placer  claims  thereafter 
located  should  conform  to  legal  subdivisions  of  public-land 
surveys,  "provided,  that  proceedings  now  pending  may  be 
prosecuted  to  their  final  determination  under  existing  laws ; 
but  the  provisions  of  this  act,  when  not  in  conflict  with  ex- 
isting laws,  shall  apply  to  such  cases." 

Defendants  claimed  under  a  location  made  of  a  lode  some 
twenty-six  years  after  the  issuance  of  the  patent.  It  is  con- 
tended that  the  lode  was  a  known  lode  when  the  application 
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for  the  patent  was  made  in  1871.  The  patent  contained  the 
usual  reservation  found  in  all  patents  issued  under  the  act  of 
1872,  of  veins  or  lodes  known  to  exist  at  its  date,  within  the 
described  premises.  Defendants  had  no  claim  to  the  premises 
at  the  date  of  the  passage  of  the  act  of  1872,  or  prior  to 
1897.  It  does  not  appear  that  there  was  any  adverse  claim 
to  the  placer  location  prior  to  that  time. 

Sections  6  and  7  contain  rather  elaborate  provisions  in  re- 
gard to  the  application  for  a  patent  and  for  a  contest.  Sec- 
tion 11  provides  for  the  case  where  a  placer  claim  contains 
a  lode  within  its  boundaries.  The  placer  claimant  may  pur- 
chase the  lode  if  he  chooses,  but  if  a  lode  is  known  to  exist 
within  the  placer,  "an  application  for  a  patent  for  such  placer 
claim,  which  does  not  include  an  application  for  the  vein  or 
lode  claim,  shall  be  construed  as  a  conclusive  declaration 
that  the  claimant  of  the  placer  claim  has  no  right  to  the  vein 
or  lode  claim,  but  when  the  existence  of  a  vein  or  a  lode 
in  a  placer  claim  is  not  known,  a  patent  for  the  placer  claim 
shall  convey  all  valuable  mineral  and  other  deposits  within 
the  boundaries  thereof." 

The  first  question  of  interest  here  is,  Does  section  11  apply 
to  plaintiff's  location?  and  does  it  authorize  the  reservation 
contained  in  the  patent?  It  may  be  conceded  that  where  no 
application  for  a  patent  had  been  made  by  a  placer  claimant, 
whose  location  and  occupation  were  such  that  he  could  have 
inaugurated  proceedings  for  a  patent  before  the  act  of  1872 
was  passed,  he  would  be  compelled  to  proceed  under  section 
11,  and  that  the  act  made  his  patent  subject  to  the  condi- 
tions there  expressed.  Possibly,  this  would  be  true  as  to 
applications  pending  when  the  last  act  was  passed,  provided 
payment  had  not  been  made  and  a  certificate  issued,  but  to 
make  it  apply  to  a  claim,  when  a  certificate  of  purchase  has 
been  issue  before  the  act  of  1872  was  passed,  so  as  to  include 
these  reservations,  would  violate  the  provisions  in  section  16 
of  the  act,  "that  nothing  contained  in  this  act  shall  be  con- 
strued to  impair,  in  any  way,  rights  or  interests  in  mining 
property  acquired  under  existing  laws." 

Upon  payment  of  the  price,  and  its  acceptance,  the  appli- 
cant becomes  vested  with  a  complete  equitable  title,  and  to  a 
patent  which  will  convey  to  him  the  legal  title.  He  is  the 
real  owner  of  the  mine.  His  right  is  complete ;  only  the  evi- 
dence of  his  right  is  withheld.     It  has  been  held,  "When 
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the  price  is  paid,  the  right  to  a  patent  immediately  arises.  If 
not  issued  at  once,  it  is  because  the  magnitude  of  the  business 
in  the  office  causes  delay.  But  such  deh\y  in  the  mere  ad- 
ministration of  affairs  does  not  diminish  the  rights  flowing 
from  the  purchase,  or  cast  additional  burdens  upon  the  pur- 
chaser, or  expose  him  to  the  assaults  of  third  parties.'*  CBen- 
8on  Mining  etc.  Co.  v,  Alta  Mining  etc.  Co,,  145  U.  S.  431. 
See  also  Stark  v,  Starrs,  6  Wall.  402,  and  People  v.  Shearer, 
30  Cal.  645.) 

One  of  the  contentions  of  appellants  upon  this  point,  if 
I  rightly  gra^p  it,  is,  that  lodes  did  not  pass  by  a  patent 
issued  for  a  placer  claim  under  the  act  of  1870.  This  is 
based  largely  upon  the  language  of  section  12,  as  numbered 
in  the  amendatory  act:  ''Claims  usually  called  'placer.^,' 
including  all  forms  of  deposits,  excepting  veins  of  quartz 
and  other  rock  in  place,  shall  be  subject  to  patent  and  entry 
under  this  act,"  etc. ;  and  it  is  contended  that  it  is  to  be 
construed  as  other  sections  of  the  act  of  which  it  is  made  a 
part  had  been  construed.  The  act,  it  is  contended,  author- 
izes the  sale  to  a  lode  claimant  of  one  lode  only.  He  gets 
no  land,  save  such  as  is  required  for  the  convenient  working 
of  his  lode.  If  another  lode  or  a  placer  were  found  within 
land  taken  by  a  lode  claimant  under  the  act  of  1868,  of 
which  the  act  of  1870  was  amendatory,  the  lode  claimant 
would  have  no  right  to  the  other  lode,  or  to  the  placer.  So 
here,  it  is  said,  the  act  of  1870  only  authorized  the  sale  of 
a  placer  claim.  Without  entering  the  land  or  getting  a 
patent,  the  claimant  could  hold  and  work  out  his  mine,  but 
to  hold  it  he  was  required  to  comply  with  certain  burdensome 
conditions.  The  patent,  it  is  argued,  merely  gave  him  title 
to  his  claim,  and  relieved  him  from  the  burdensome  condi- 
tions. He  then  owned  his  claim,  freed  from  the  conditions 
and  the  liability  to  lose  it  by  abandonment.  But  what  he 
claimed  was  the  right  to  mine  that  placer,  and,  in  terms, 
the  statute  confines  his  patent  to  that.  And  this. position 
is  much  strengthened  by  the  rule  of  construction  which  re- 
quires all  grants  from  the  government  to  be  construed  favor- 
ably to  the  government  and  against  the  grantee. 

Furthermore,  it  is  said  the  same  act  provides  for  the  pur- 
chase of  a  lode  claim,  and  land  necessary  for  its  working, 
at  the  price  of  five  dollars  per  acre,  and  it  is  provided  that 
"no  patent  issue  for  more  than  one  vein  or  lode,  which  shall 
be  expressed  in  the  patent  issued."  It  is  strongly  urged  that 
CXXXIV.  Cal.— 23 
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Congrejfs  could  not  have  intemlod,  while  so  carefully  pro- 
viding that  no  one  pei-son  sliould  be  permitted  to  purchase 
more  than  one  lode,  to  permit,  in  another  flection  of  the 
same  statute,  any  one  to  purchase  a  tract  of  land,  which 
may  include  many  lodes,  at  one  half  the  price  per  acre 
charged  for  lode  claims. 

All  this  is  very  plausible  and  persuasive,  but  the  sUitutc 
clearly  authorizes  the  sale  of  placer-lands  in  tracts  not  to 
exceed  160  acres,  and  that  such  tract  shall  conform  to  the 
system  of  public  surveys.  No  provision  is  made  for  any 
reserved  right  in  the  government,  or  for  the  disposition  of 
the  land  subject  to  the  rights  of  the  placer  claimant.  The 
lode  claimant  gets  a  complete  title  to  the  lands  within  his 
patent,  subject  only  to  the  express  reservation,  which  the 
law  directs  should  be  contained  in  the  patent.  No  reason 
appears  why  a  placer  patent  shall  not  be  construed  in  the 
same  way,  and  the  law  has  not  expressed  any  limitation  upon 
the  estate,  or  authorized  the  officers  of  the  land  department 
to  express  in  the  patent  any  reservation.  In  the  absence  of 
a  located  lode  within  the  limits  of  the  placer  claim,  and  of 
a  contest,  it  would  seem  that  the  officers  of  the  land  depart- 
ment need  only  ascertain  that  there  is  a  placer  which  may 
be  entered  as  such. 

The  law  of  1872  supplied  an  apparent  defect  in  the  law 
of  1866,  as  amended  in  1870,  by  providing  for  a  reservation 
of  known  lodes.  This  is  calculated  to  protect  the  govern- 
ment, and  to  prevent  the  entry  of  lodes  as  placer,  and  thereby 
get  lode  claims  for  $2.50  per  acre. 

The  argument  merely  tends  to  show  that  the  rights  of  the 
government  were  not  sufficiently  protected  by  the  law  of 
1870,  and  the  further  provision  made  in  1872,  in  that  mat- 
ter, seems  to  show  that,  in  the  opinion  of  Congress,  without 
the  express  reservation  full  title  to  the  land  would  pass 
under  the  patent. 

The  judgment  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[S.   F.  No.   1962.     Department  Two.— October   11,   1901.] 

JACOB  STEEN,  Appellant,  v.  SANTA  CLARA  VALLEY 
MILL  AND  LUMBER  COMPANY,  Respondent. 

Evidence — Impeachment  of  Witness — Pabticulab  Wbonoful  Acts — 
Cross-examination — Collateral  Statements  Conclusive. — A 
witness  cannot  be  impeached  by  evidence  of  particular  wrongful 
acts;  and  his  collateral  statements,  elicited  on  cross-examination, 
relative  to  such  acts,  and  to  his  declarations  concerning  the  same, 
not  included  in  his  examination  in  chief,  and  wholly  outside  of  the 
issues,  are  conclusive,  and  cannot  be  contradicted  by  other  'wit- 
nesses. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cniz  County  and  from  an  order  denying  a  new  trial.  Lucas 
F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion. 

Z.  N.  Goldj?by,  and  Charles  B.  Younger,  for  Appellant. 

D.  W.  Burchard,  and  Carl  E.  Lindsay,  for  Respondent. 

GRAY,  C.—Action  for  damages  arising  from  the  destruc- 
tion of  plaintiff's  cord-wood,  fence-posts,  etc.,  by  fire  com- 
municated from  defendant's  locomotive.  The  defendant 
obtained  a  verdict  and  judgment  in  its  favor,  and  the  plain- 
tiff appeals  from  an  order  denying  his  motion  for  a  new 
trial. 

The  respondent  files  no  brief. 

Plaintiff's  most  important  witness,  both  as  to  the  extent 
of  the  damage  suffered  and  as  to  the  origin  of  the  fire,  was 
his  foreman,  named  Augustus  Keyser.  The  defendant,  in 
the  cross-examination  of  this  witness,  went  into  matters  al- 
together outside  of  the  issues  on  trial.  He  was  asked  where 
he  got  the  money  to  pay  for  some  land  that  he  had  pre- 
empted in  Humboldt  County,  and  if  he  did  not  borrow  it, 
and  then  an  inquiry  was  made,  as  follows:  "Did  you  not 
tell  Mr.  Cody,  in  December,  1893,  near  the  old  W.  Whittle 
mill,  on  the  public  road  beyond  Dougherty's  mill,  that  you 
got  $250  to  prove  up  some  land  for  a  man,  and  that  you 
skipped  out  and  left  the  man  in  the  lurch,  and  that  you  sold 
the  land  and  pocketed  the  money?" 

The  court  permitted  this  and  several  other  similar  ques- 
tions concerning  the  same  matter  to  go  in,  against  the  ob- 
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jeclion  and  exception  of  plaintiff,  taken  on  the  ground  that 
this  was  not  cro.s.-^-exaniination  and  was  immaterial.  The 
witness  answered  these  questions  in  the  negative  mainly,  but 
stated  that  he  did  not  know  where  he  got  the  money  to 
pay  for  the  land.  This  witness  was  also  asked,  on  cross- 
examination,  as  follows:  ''Didn't  you  tell  Mr.  Dougherty 
that  you  wanted  to  ship  some  of  plaintiff's  wood  in  Dough- 
erty's name  so  that  plaintiff  would  not  find  it  out,  so  that 
you  could  get  the  money  that  was  due  you,  and  that  was 
the  only  way  you  could  get  money  out  of  Steen?"  The 
witness  denied  this  statement  also.  Again,  the  witness  was 
asked  if  he  did  not  tell  Cody  that  he  (witness)  had  stood  in 
with  the  choppers,  and  when  they  cut  ten,  fifteen,  or  twenty 
cords  of  wood  he  would  report  fifteen,  twenty,  or  thirty  cords 
to  Steen,  and  divide  with  the  choppers?  The  witness,  against 
the  objection  and  exception  of  appellant,  was  compelled  to 
answer,  and  he  denied  the  conversation.  Thereafter,  Dough- 
erty was  called  as  a  witness,  and  against  the  objection  of  ap- 
pellant that  it  was  irrelevant,  "relates  to  collateral  matter, 
and  involves  a  question  of  wrongful  acts  of  the  witness  Key- 
ser  toward  the  plaintiff,"  he  testified,  in  substance,  that 
Keyser,  in  April  or  May,  1896, — nearly  a  year  after  the 
fire  complained  of, — asked  him  (Dougherty)  to  allow  Key- 
ser to  ship  wood  in  Dougherty's  name  and  pay  Keyser  the 
money  for  it,  "so  that  Steen  (his  employer)  would  not  know 
it."  Cody  was  also  called  as  a  witness  by  respondent,  and 
testified  that  he  had  a  conversation  with  Keyser  in  May, 
1894,  in  which  Keyser  said,  "When  the  choppers  cut  ten  or 
fifteen  cords  of  wood,  I  report  the  amount  to  Steen  at  twenty- 
five  or  thirty  cords,  and  divide  the  profits  with  the  chop- 
pers," and  that  Key.ser  turned  around  and  pointed  to  where 
a  clump  of  oaks  had  formerly  stood,  and  said,  "Those  trees 
made  me  eight  or  ten  cords  of  wood,  and  I  turned  them  into 
Steen  for  twenty-five  cords,  and  I  and  the  choppers  divided." 
This  was  also  duly  objected  to,  and  exception  taken  to  the 
action  of  the  court  in  admitting  it.  It  is  obvious  that  all 
this  must  have  seriously  affected  the  credibility  of  the  wit- 
ness Keyser  in  the  eyes  of  the  jury.  It  is  equally  obvious 
that  the  rulings  of  the  court  in  connection  w-ith  the  matter 
were  in  plain  violation  of  section  2051  of  the  Code  of  Civil 
Procedure,  which  forbids  the  impeachment  of  a  witness  "by 
evidence  of  particular  wrongtul  acts."  It  cannot  be  said 
that  anj'  of  the  alleged  statements  of  the  witness,  concern- 
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ing  which  inquiry  was  made,  was  "inconsistent  with  his 
present  testimony,"  within  the  meaning  of  section  2052  of 
the  Code  of  Civil  Procedure.  The  statements  of  the  witness 
must  be  pertinent  to  the  issues  on  trial,  or  they  cannot  bo 
contradicted.  The  questions  at  issue  were  the  origin  of 
the  fires  of  July  25  and  26,  1894,  and  the  amoutit  of  wood 
and  other  property  destroyed  at  that  time.  The  statements 
put  in  evidence  had  no  connection  with  these  questions, 
nor  were  they  contradictory  of  anything  that  the  witness 
liad  testified  to  in  his  examination  in  chief,  and  therefore 
the  questions  concerning  them  should  have  been  excluded. 
{Faulkner  v,  Rondoni,  104  Cal.  140.) 

For  the  foregoing  reasons  we  advise  that  the  order  ap- 
pealed from  be  reversed. 

Smith,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  198L    Department  Two.— October  11,  1901.] 

KENJAMIN  F.  SHEYER,  by  A.  W.  LINFORTH,  his 
Guardian  ad  Litem^  Respondent,  y.  N.  R.  LOWELL  et 
al.,  Appellants. 

Negligence — Injubt  in  Elbyatob-bhait— Ouidancb  bt  Skbtant — 
Absence  of  Wabnino. — Where  the  plaintiff,  being  a  stranger  to  de- 
fendant's warehouse,  was  sent  there  to  sample  goods,  he  was  justi- 
fied in  trusting  himself  to  the  guidance  of  defendant's  porter,  and 
where  such  porter  led  him  through  a  dark  passage  to  a  poorly 
lighted  and  unguarded  eleyator-shaft,  into  which  he  fell,  under  cir- 
cumstances which  warranted  the  jury  in  finding  that  the  negligence 
of  the  porter  in  failing  to  warn  the  plaintiff,  and  not  the  contribu- 
tory negligence  of  the  plaintiff,  was  the  proximate  cause  of  the  in- 
jury, a  verdict  against  the  defendant,  who  was  the  employer  of  the 
porter,  is  suflBciently  sustained. 

Id. — CJontbibutoby  Neouobnce — Estoppel  of  Defendant. — The  de- 
fendant cannot  be  heard  to  urge  that  the  plaintiff,  having  been  led 
by  defendant's  servant  to  such  unprotected  elevator-shaft,  without 
warning  of  danger,  walked  iato  the  shaft  as  the  result  of  his  own 
negligence. 
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Id. — Duty  to  Pbotect  Shaft — Constbuction  of  City  Oboina]^ce — 
Evidence. — ^A  city  ordinance  providing  that  "every  opening  in  a 
shaft  or  hoiftt-well  within  two  and  a  half  feet  above  the  floor  shall 
be  protected  by  a  rail,  gate,  door,  or  drop-door/'  is  not  invalid  as 
being  class  legislation,  but  applies  for  the  protection  of  all  classes 
of  people,  and  to  every  opening  in  a  shaft  or  hoist- well  in  houses 
erected  before  as  well  as  after  its  passage.  Such  ordinance  was  ad- 
missible in  evidence  to  show  the  duty  of  the  defendant  to  protect 
the  shaft  in  which  the  plaintiff  waa  injured. 

Id. — ^Two  Theories  of  Negligence— Refusal  of  Requested  Instruc- 
tions.— Where  the  evidence  tended  to  support  two  theories  of  negli- 
gence, one  being  the  absence  of  any  guard  to  the  well,  and  the  other 
the  porter's  act  in  leading  plaintiff  to  the  well  and  permitting  him 
to  fall  into  it,  requested  instructions  for  the  defendant,  based  upon 
one  of  these  theories  alone,  and  ignoring  the  other,  were  properly 
refused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Cary  Howard,  for  Appellants. 

Pierson  &  Mitchell,  for  Respondent. 

GRAY,  C. — This  action  was  brought  to  recover  damages 
for  personal  injuries,  alleged  to  have  been  sustained  by 
plaintiff  in  falling  down  an  elevator-well,  negligently  left 
open  in  defendants'  warehouse,  situated  in  the  city  of  San 
Francisco.  _The  plaintiff  had  a  verdict  and  judgment  for 
three  hundred  dollars.  Defendants  appeal  from  an  order 
denying  their  motion  for  a  new  trial. 

The  plaintiff  was  sent  by  his  employer  to  the  warehouse 
of  defendants  to  procure  a  sample  of  nuts  stored  there.  On 
entering  the  warehouse,  he  was  informed  by  the  porter  in 
defendants'  employ  that  he  thought  the  goods  were  on  the 
floor  above.  The  porter  said^  "We  will  take  the  elevator 
and  go  UP."  The  porter  then  led  the  way  down  a  dark 
and  narrow. passage,  some  fifty  feet  from  fV>o  ffflr)^  ^flfi  t^ 
the  elevator  in  the  back  part  of  the  building,  where  he 
seizejTtiie  rope  of  the  elevafor,.  rnf^  ^h""  r^njntjffi  ^l^'"^^'"^' 
the  elevator  was  about  to  start  up,  attempted  to  go  up^p^  it, 
but,  it  being  at  the  next  floor  above,  he  stepped  into  the 
well  and  fell  to  the  cement  floor  of  the  basement,  severely 
injuring  his  knee.    It  was  a  rainy,  gloomy  day,  and  so  dark 
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where  the  elevator  was  supposed  to  be,  tha^plaijjjjj^jjjjjild 
not  see  whether  it  was  there  or  not,  but  it  appears  that  the 
porter  knew,  on  approacning  the  well,  that  tiie  elevator  was 
at  the  door  above,  and^ally  took  hold  of  the  rope  to  bring 
it  dOWB  when  plainiiff  iell.  Though  the  well  was  without 
any  guard  rail  or  chain  in  place,  the  porter  appears  to  have 
takmi  ilU  ^teps  lo  warn  jiaijtJJEdl^jpjP^^reW^ 
from  falling  into  it.  Of  jsourse.  thepl^jntiff  J^ad  the  right 
to  trust  himse^i^thjupi^^^  He  also  had 

thtTn^Ety^Buppose^^^      the  porter  would  not^^op  mm 
thr^rhjmr  tT^^  or  guinnhiiTi  intn  i\\]y  <ilftviltiOr  ivHI ; 

and  we  tEinKme  jury  were  warranted  in  reaching  the  con- 
clusion that  the  injury  was  the  proximate  result  of  the  neg- 
ligence of  the  porter,  and  not  the  result  of  any  contributory 
negligence  on  the  part  of  the  plaintiff.  Finding  this  well 
open,  poorly  lighted,  and  unguarded,  as  he  did,  common 
prudence  demanded  of  the  porter  that  he  should  see  to  it 
that  a  stranger  on  the  premises  did  not  walk  or  fall  into  it;  i 
and  his  employer  should  not,  under  the  circumstances  dis-  I 
closed,  be  heard  to  say  that  the  stranger  walked  into  it  himself  ' 
as  the  result  of  his  own  negligence.  Clearly,  the  porter  was 
negligent,  and  we  need  go  no  further  in  search  of  evidence 
to  uphold  the  verdict  against  his  employers. 

That  the  damages  found  are  not  excessive,  is  also  clear. 
The  defendant  was  laid  up  with  a  badly  injured  knee,  and 
under  the  constant  care  of  physicians,  for  two  months,  and 
at  the  time  of  the  trial — nearly  a  year  later — he  had  not 
entirely  recovered.  The  evidence  would  have  supported  a 
verdict  for  damages  greater  than  thgy^  hundred  dollars. 

The  plaintiff  put  in  evidence  an  ^dinanc§>)f  the  city  of 
San  Francisco,  requiring  that  "every  opening  in  a  shaft  or 
hoist-well  within  two  and  a  half  feet  above  the  floor  shall 
be  protected  by  a  rail,  gate,  door,  or  drop-door."  The  ob- 
jection urged  to  this  ordinance  is,  flrst,  that  it  was  intended 
only  to  protect  firemen,  policemen,  etc.,  and  was  never  in- 
tended to  protect  the  class  of  people  to  which  this  plain- 
tiff belongs.  The  law,  not  being  restricted  to  any  class  of 
people  by  its  terms,  will  not  be  construed  into  a  condition 
that  might  make  it  objectionable  to  the  constitutional  pro- 
visions against  class  legislation.  We  think  the  ordinance 
was  intended  for  the  benefit  and  protection  of  any  person 
who  might  suffer  by  reason  of  its  provisions  having  been 
violated,  and  this  objection  to  it  is  therefore  not  well  taken. 
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The  second  objection  urged  to  the  ordinance  is,  that  it  ap- 
plies only  to  houses  erected  after  its  passage.  It  does  not 
say  so,  but,  on  the  contrary,  is  general  in  its  terms,  and  re- 
quires "every  opening  in  a  shaft,"  etc.,  to  be  protected  as 
tlaerein  provided. 

The  instructions  given,  when  read  together,  are  free  from 
error,  and  there  was  no  error  in  the  refusal  of  offered  instruc- 
tions. Nor  was  the  verdict  contrary  to  the  law  as  laid  down 
in  the  instructions.  It  would  illustrate  nothing  new  or  in- 
structive to  quote  these  instructions,  or  to  attempt  to  analyze 
the  law  in  connection  therewith. 

It  is  thought  sufficient  to  say,  under  this  head,  that  there 
were  two  theories  upon  which  the  plaintiff  might  well  com- 
plain that  defendants  were  negligent — the  one  being  predi- 
cated upon  the  absence  of  any  bar  or  other  guard  to  the  well, 
the  other  upon  the  porter's  act  in  leading  plaintiff  to  the 
well  and  negligently  permitting  him  to  fall  into  it.  The 
three  instructions  as  to  which  appellant  now  claims  the 
court  erred  in  refusing  were  each  and  all  properly  refused, 
because  they  ignored  this  last-naimed  theory  of  negligence, 
the  jury  being  told,  in  substance,  in  each  of  them,  that  if 
the  first-named  theory  was  negatived  by  the  evidence,  the 
verdict  should  be  for  defendants. 

The  order  appealed  from  should  be  affirmed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw^  J, 
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[L.  A.  No.   910.    Department  One.— October   12,    1901.] 

JAMES  A.  BLOOD,  Respondent,  v.  LA  SERENA  LAND 
AND  WATER  COMPANY,  Appellant. 

Findings — ^Decision  by  Different  Judge — Stipulation — Rsyibw  upon 
Appeal — Pbesumptions — Sufficiency  of  Evidence. — ^A  judge, 
other  than  the  trial  judge,  who  passes  upon  the  evidence  stands  in 
the  shoes  of  the  trial  judge;  and  the  fact  that  the  judge  who,  bjr 
stipulation  of  the  parties,  decided  the  cause  and  made  the  findings 
was  not  the  one  before  whom  the  witnesses  appeared  at  the  trial 
cannot  change  the  presumptions,  upon  appeal,  in  favor  of  the  de- 
cision of  the  trial  court,  nor  affect  the  rule  that  this  court  will  not 
disturb  a  finding,  if  the  evidence  relating  thereto  is  substantially 
conflicting,  nor  unless  there  is  either  an  entire  absence  of  evidence  to 
support  it,  or  so  slight  evidence  as  to  show  an  abuse  of  discretion. 

MOBTQAGE  OF  CORPOBATION — FORECLOSUBE — ^ABSENCE  OF  RESOLUTION   OF 

Authority — Estoppel. — A  corporation  defendant,  against  whom 
a  mortgage  is  sought  to  be  foreclosed,  is  estopped  to  deny  its  vali- 
dity, notwithstanding  the  absence  of  a  proper  resolution  of  author- 
ity therefor,  where  it  is  made  to  appear  that  the  plaintiff  conveyed 
land  thereto,  and  took  the  mortgage  in  part  payment  thereof,  be- 
lieving that  the  corporation  had  legally  executed  it,  and  that  the 
latter  retained  the  possession  and  benefits  of  the  land  and  sold  part 
thereof,  and  recognized  its  indebtedness  therefor,  which  was  ac- 
quiesced in,  and  not  disputed  by  the  directors  or  any  stockholders 
until  the  mortgage  was  foreclosed,  five  years  after  the  purchase. 

Id. — ^Agency — Employment  of  Broker  by  Plaintiff — Subscbiptions 
TO  Stock — Good  Faith — Trust — Estoppel  not  Affected. — ^The 
employment,  by  the  plaintiff,  of  a  real  estate  broker  to  negotiate  a 
sale  of  the  land,  before  its  conveyance  to  the  corporation,  which 
employment  was  known  to  the  directors  and  promoters  of  the  cor- 
poration, but  was  unkno¥ai  to  some  of  the  stockholders  thereof,  and 
a  subscription  by  such  broker  to  the  stock  of  the  corporation,  and 
his  becoming  secretary  thereof,  do  not  show  him  to  be  a  trustee  of 
the  corporation,  nor  affect  the  estoppel  of  the  corporation  to  deny 
its  mortgage  to  the  plaintiff,  where  it  appears  that  all  of  the  sub- 
scriptions to  stock  were  in  g(K>d  faith;  that  the  plaintiff  was  not  a 
director,  promoter,  or  trustee  of  the  corporation,  and  that  none  of 
the  stockholders  were  deceived  or  misled  by  any  misrepresentations 
or  concealment  by  plaintiff  or  his  agent,  nor  by  any  of  the  subscrip- 
tions to  the  stock. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County  and  from  an  order  denying  a  new 
trial.    W.  S.  Day,  Judge. 
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The  facts  are  stated  in  the  opinion,  and  in  the  decision 
01  the  court  upon  the  former  appeal,  reported  in  113  Cal. 
221-238. 

Thomas  McNulta,  and  J.  S.  Chapman,  for  Appellant. 

R.  B.  Canfield,  and  J.  W*  Taggart,  for  Respondent. 

CHIPMAN,  C. — Foreclosure  of  mortgage,  and  plaintiff 
had  judgment.  The  action  was  dismissed  as  to  all  the  de- 
fendants except  the  land  and  water  company,  and  it  appeals 
from  the  judgment  and  from  the  order  denying  its  motion 
for  new  trial.  The  case  was  here  once  before,  and  it  was 
then  held  that  the  note  and  mortgage  were  not  originally 
the  act  of  the  corporation.  On  the  remaining  issue  of  rati- 
fication, it  was  held  that  the  subsequent  conduct  of  defend- 
ant did  not  constitute  ratification,  within  the  meaning  of 
that  term  as  used  in  the  Civil  Code,  and  that  if  such  con- 
duct had  any  effect,  it  was  by  way  of  estoppel.  (Blood  v. 
La  Serena  L.  &  W.  Co,,  113  Cal.  221.)  Referring  to  the 
situation  of  the  pleadings,  the  court  said:  ''He  (plaintiff) 
successfully  makes  out  a  prima  facie  case,  and  may,  without 
pleading  it,  use  the  evidence  in  estoppel  to  prevent  the 
corporation  from  maintaining  what,  as  against  its  acts,  would 
be  an  unjust  and  unwarranted  defense.''  There  being  no 
findings  on  the  question  of  estoppel,  a  new  trial  was  or- 
dered, the  court  saying:  "Upon  such  trial,  it  may  be  de- 
termined what  position  Blood,  Jr.,  occupied  in  relation  to 
the  corporation — whether  he  was  merely  a  mouthpiece  to 
deliver  messages,  or  whether  he  was  chargeable  with  the 
high  good  faith  exacted  of  all  who  stand  in  a  relation  of 
trust.  It  may  also  be  determined  whether  or  not  the  cor- 
poration knew,  or  was  chargeable  with  knowledge,  of  the 
interest  of  Blood,  Jr.,  and  of  the  fact  that  he  was  to  receive 
a  commission  from  the  vendor.  In  short,  there  may  be  ex- 
plicitly set  forth  the  acts  and  conduct  of  the  corporation 
which  may  be  claimed  to  estop  it  from  contesting  the  valid- 
ity of  the  note  and  mortgage.  Thereafter,  should  an  ap- 
peal be  taken  to  this  court,  the  question  will  be  properly 
under  review."  An  amended  answer  alleged  facts  bearing 
upon  the  points  suggested  above  by  this  court,  and  some 
others,  on  which  and  on  the  issue  of  the  estoppel  the  trial 
court  found  adversely  to  defendant.  These  matters  of  de- 
fense, and  tlie  facts  bearing  on  the  issue  of  estoppel,  mW 
be  understood  from  the  findings.  For  a  general  history  of 
the  case,  reference  is  made  to  the  opinion  in  the  former  ap- 
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peal.  The  cause  was  retried  on  the  evidence  taken  at  the 
first  trial,  and  on  some  additional  evidence  submitted  by 
the  respective  parties.  The  court  found  the  following  facts : 
That,  prior  to  the  formation  of  the  corporation,  plaintiflf  au- 
thorized his  nephew.  Blood,  Jr.,  who  was  then  a  real  es- 
tate agent  or  broker,  to  negotiate  a  sale  of  the  lands  for 
one  hundred  and  five  thousand  dollars,  on  certain  terms, 
and  it  was  agreed  between  them  that  the  latter  should  be 
paid  by  the  former  a  commission  of  five  thousand  dollars 
for  his  services  as  agent  or  broker  in  the  event  of  his  eflfect- 
ing  such  sale;  that  Blood,  Jr.,  proceeded  to  negotiate  with 
certain  persons  for  the  sale  to  them  of  said  land,  and,  for  the 
purpose  of  effecting  the  purchase,  the  said  persons  organ- 
ized  the  defendant  corporation  and  became  subscribers  to 
its  stock,  and  proposed  to  plaintiff,  through  Blood,  Jr.,  to 
purchase  on  certain  terms  (somewhat  modifying  plaintiff's 
original  terms),  which  proposal  plaintiff  accepted;  that  at 
the  time  of  the  formation  of  the  corporation,  and  prior  to 
the  conveyance  to  it  of  said  land,  both  plaintiff  and  Blood, 
Jr.,  became  subscribers  to  the  stock  of  the  corporation  with 
knowledge  of  the  other  subscribers ;  that  there  was  no  agree- 
ment between  plaintiff  and  Blood,  Jr.,  relating  to  said  sale, 
other  than  as  above  stated,  and  that  no  agreement  between 
them  was  secret,  or  concealed  from  the  subscribers  to  said 
stock,  or  from  any  of  them,  or  from  the  corporation,  and 
that  Blood,  Jr.,  made  no  representations  as  to  the  terms  of 
the  sale  or  as  to  his  relations  to  the  corporation  or  its  cor- 
porators or  stockholders,  othenpvdse  than  in  accordance 
with  the  facts  above  stated;  that  he  was  not  authorized  to 
act,  and  did  not  act,  as  agent  of  the  subscribers,  or  on  be- 
half of  said  corporation,  in  connection  with  the  sale,  other- 
wise than  in  communicating  to  plaintiff  the  aforesaid  modi- 
fication of  the  terms  of  sale,  and  in  receiving  plaintiff's 
assent  thereto,  and  in  the  payment  over  to  plaintiff  of  a 
portion  of  the  purchase-money  for  said  laind  agreed  to  be 
l-iaid  by  said  subscribers;  that  none  of  the  subscribers  to 
the  stock  were  pretended  purchasers  thereof,  or  were  other- 
wise than  bona  fide  subscribers  in  their  own  right,  and  none 
of  said  subscribers  became  such  under  any  agreement  that 
their  shares,  or  the  shares  of  any  of  them,  were  to  be  trans- 
ferred to  plaintiff,  or  that  tliey,  or  any  of  them,  were  to  be 
held  harmless  by  plaintiff  on  account  of  any  payments  made 
by  them  for  said  stock;  that  none  of  the  subscribers  were  de- 
ceived or  misled  by  the  subscriptions  of  any  other  sub- 
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scribers,  or  by  any  representations  of  plaintiff  or  Blood,  Jr. ; 
that  neither  plaintiff  nor  said  Blood,  Jr.,  represented  said 
ranch  to  be  worth  one  hundred  and  five  thousand  dollars, 
or  any  other  sum;  that  at  the  time  of  the  purchase  there 
was  payable  from  the  subscribers  to  stock  one  half  the  par 
value  thereof  by  them  subscribed,  respectively,  to  be  applied 
to  the  cash  payment  on  the  land,  which  they  directed  to  be 
paid  to  plaintiff;  that  the  amount  payable  on  the  five  thou- 
sand dollars  subscribed  by  Blood,  Jr.,  was  paid,  with  the 
commission  payable  from  plaintiff  to  him  for  effecting  the 
sale  as  aforesaid;  that  the  corporation  at  all  times  had  no- 
tice of  the  agency  of  Blood,  Jr.,  as  the  agent  of  plaintiff 
for  the  sale  of  said  land,  and  of  the  terms  on  which  said  sale 
was  authorized  by  plaintiff,  and  of  the  commission  to  be 
paid  his  said  agent. 

Finding  10  is  as  follows:  **That  from  the  time  of  the 
execution  and  delivery  of  the  deed  of  plaintiff  to  the  de- 
fendant corporation,  as  aforesaid,  the  said  corporation  has 
held  the  title  to  the  lands  thereby  conveyed  to  it,  except  in 
so  far  as  it  has  divested  itself  of  title  to  the  portions  of  said 
huids  sold  by  it;  that  immediately  upon  receiving  the  con- 
veyance aforesaid,  the  said  corporation  entered  into  posses- 
sion of  the  lands  and  premises  so  conveyed,  caused  the  said 
land  to  be  surveyed  and  subdivided  into  blocks  and  lots  for 
convenience  of  sale,  and  proceeded  to  develop  a  spring  on 
said  land  by  running  a  tunnel  under  it.  In  the  month  of 
September,  1888,  the  said  corporation  sold  and  conveyed 
to  plaintiff  a  parcel  of  said  land,  comprising  8^  acres,  for 
the  price  of  $3,750.  In  February,  1890,  another  parcel  of 
said  land  was  sold  and  conveyed  by  said  corporation  to 
Emily  F.  Thompson.  That  the  said  lands,  while  in  the 
possession  of  said  corporation,  were  managed  and  cultivated 
by  and  under  the  direction  of  said  corporation,  and  by  its 
tenant,  to  whom  a  portion  of  said  land  was  leased  by  said 
corporation,  and  the  rents  and  proceeds  thereof  were  re- 
ceived by  said  corporation  and  applied  to  its  own  use,  and 
that  a  portion  of  the  fruit  trees  growing  on  said  land  at  the 
time  of  the  sale  by  plaintiff  were  cut  down  and  removed 
therefrom  By  the  defendant  corporation,  and  the  land  for- 
merly occupied  by  them  used  by  the  corporation  for  other 
purposes;  that,  from  time  to  time,  after  the  execution  and 
delivery  of  the  note  and  mortgage  as  aforesaid,  the  said  cor- 
poration made  payments  to  plaintiff  on  account  of  the  in- 
terest and  principal  of  said  note;  that  the  defendant  cor- 
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poration  continued  in  the  pcsscs^ion  of  said  land,  except- 
ing the  portions  thereof  sold  a.s  aforesaid  to  plaintiff  and 
to  Emily  F.  Thompson,  until  the  month  of  October,  1889, 
when  the  possession  of  the  unsold  portion  of  said  lands  waa 
delivered  by  said  corporation  to  plaintiff  under  an  agree- 
ment between  said  corporation  and  plaintiff  that  the  plain- 
tifif  should  accept  the  rents,  issues,  and  profits  of  said 
lands  in  satisfaction  of  the  interest  to  accrue  on  said  note, 
and  that  plaintiff  has  ever  since  continued  in  the  possession 
of  the  lands  so  delivered  to  him  under  said  agreement,  and 
that  the  defendant,  La  Serena  Land  and  Water  Company, 
is  estopped  from  denying  the  due  execution  and  delivery 
of  said  note  and  mortgage." 

The  court  also  found,  that  on  May  26,  1892,  defendant 
passed  a  resolution  to  reconvey  all  the  unsold  land,  in  pursu- 
ance of  which  a  deed  was  executed  in  due  form  by  defendant, 
but  said  deed  has  not  been  delivered  to  plaintiff;  that  de- 
fendant is  willing  to  deliver  the  same  upon  receiving  from 
him  the  amounts  actually  received  from  the  persons  des- 
cribed in  the  amended  answer  as  the  bona  fide  purchaser  of 
the  stock  of  said  corporation. 

The  elaborate  review  of  the  evidence  in  the  briefs  of 
counsel  for  appellant  seems  to  be  presented  on  the  theory, 
and  indeed  defendant  contends,  that  this  court  may  examine 
the  evidence  and  determine  the  controversy  uncontrolled 
by  the  rule  as  to  conflict,  and  regardless  of  the  usual  pre- 
sumptions in  favor  of  the  decision,  for  the  reason  that  the 
judge  who,  by  stipulation  of  the  parties,  decided  the  case 
and  made  findings  was  not  the  judge  before  whom  the 
witnesses  appeared. 

It  was  held  in  Churchill  v.  Flournoy,  127  Cal.  355,  that 
on  the  hearing  of  a  motion  for  a  new  trial  by  a  judge  who 
had  not  tried  the  case,  he  stands  in  the  shoes  of  the  former 
judge,  and  has  the  same  power,  and  is  charged  with  the 
same  duty,  as  if  the  motion  had  come  before  the  former 
judge.  The  same  rule  must  apply,  and  for  the  same  reasons, 
where  a  judge  decides  the  case  on  the  evidence  submitted 
to  him,  though  taken  before  another  judge.  And  we  think 
the  ordinary  presumption  in  favor  of  the  decision  of  the 
trial  court  prevails,  just  the  same  tos  where  the  trial  judge 
has  the  witnesses  before  him.  The  rule  as  to  when  this 
court  will  interfere  to  set  aside  a  finding  of  fact  in  the  case 
of  an  alleged  conflict  in  the  evidence  is,  that  it  may  right- 
fully set  aside  a  finding  for  want  of  evidence  only  where 
there  is  no  evidence  to  support  it,  or  where  the  supporting 
evidence  is  so  slight  as  to  show  abuse  of  discretion.     (Frace 
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V.  Broun,  117  Cal.  324,  and  cpes  cited;  Carter  v.  Lothian, 
133  Cal.  451.) 

Appellant  eonlends, — 1.  That  Blood,  Jr.,  was  a  trustee  in 
the  highest  sense  of  the  term,  and  bound  to  the  utmost  good 
faith  towards  the  parties  with  whom  he  claimed  to  be  acting; 
and  2.  That  defendant  is  not  estopped  to  deny  the  execution 
of  the  note  and  mortgage. 

There  was  evidence  that  plaintiff  conveyed  the  land  to  de- 
fendant corporation,  and  that  the  mortgage  and  note  in  suit 
were  executed  in  due  form  on  behalf  of  the  corporation,  by 
its  president  and  secretary,  and  by  affixing  the  seal  in  use 
by  the  corporation,  and  that  the  papers  were  delivered  to 
plaintiff.  This  is  not  disputed,  but  it  is  disputed  that  these 
officers  were  duly  authorized  to  execute  and  deliver  the  doc- 
uments, and  this  question  has  already  been  disposed  of 
in  the  former  appeal  adversely  to  plaintiff.  Assuming  that 
the  defendant  is  liable,  the  amount  found  to  be  due  is  sup- 
ported by  the  evidence,  as  is  also  the  fact  that  plaintiff  is 
the  owner  and  holder  of  the  note  and  mortgage. 

Laying  aside  for  the  moment  the  question  as  to  whether 
Blood,  Jr.,  was  a  trustee,  as  claimed  by  appellant,  there  is 
evidence  to  support  finding  10,  and  we  think  the  facts  war- 
rant the  finding  that  defendant  is  estopped  to  deny  the 
execution  and  delivery  of  the  mortgage.  These  facts  do  not 
present  the  case  of  misrepresentation  by  the  party  to  the 
action  who  would  be  benefited  by  the  original  transaction, 
made  as  an  inducement  to  enter  into  the  contract.  Usually, 
an  estoppel  in  pais  involves  such  a  situation.  Here,  however, 
the  facts  recited  occurred  after  the  deed  was  made  to  the 
corporation,  and  appellant  contends  that  as  plaintiff  did  not 
change  his  position  on  account  of  these  acts,  they  could  not 
constitute  an  estoppel.  Briefly,  the  case  is  this:  Plaintiff 
transferred  the  title  of  the  land  to  the  corporation,  and  took 
its  mortgage  in  part  payment,  in  the  belief  that  the  corpora- 
tion had  proceeded  legally  in  executing  the  mortgage;  the 
corporation  neglected  to  pass  the  resolution  of  authority,  but 
this  was  its,  and  not  his,  neglect;  he  surrendered  possession 
to  the  corporation ;  it  sold  the  crops,  sold  some  of  the  land, 
cut  down  orchard  trees,  subdivided  the  tract  into  villa  sites, 
collected  rents,  paid  certain  of  the  proceeds  of  sale  of  land 
and  of  crops  and  of  rentals  in  discharge  of  its  obligations; 
it  retained  possession  nearly  two  years,  wlien,  in  April,  1889, 
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not  being  able  to  meet  its  obligations  originally  entered  into, 
it  i)as?ed  a  resolution  surrendering  possession  to  plaintiff  in 
lieu  of  paying  interest,  and  asking  for  an  extension  of  time 
to  pay  tlie  principal,  thus  impliedly  admitting  its  unpaid 
indebtedness,  and  it  never  disputed  its  liability  until  this 
suit  was  brought,  which  waa  five  years  after  the  purchase. 
These  facts  were  all  well  known  to  and  acquiesced  in  by  the 
directors  of  the  corporation,  and  the  transaction  generally 
was  known  to  all  the  stockholders,  who  in  fact  formed  the 
corporation  for  the  purpose  of  making  the  purchase,  and 
well  knew  that  a  mortgage  was  to  be  given  to  secure  the 
unpaid  balance  of  the  purchase  price.  Upon  every  principle, 
there  is  an  estoppel  established.  {Main  v.  Ccusserhj,  t>7  Cal. 
127.)  It  was  there  said:  "Assuming  that  the  contract  of 
purchase  was  ultra  vires,  the  law  does  not  allow  a  corpora- 
tion to  retain  the  benefits  which  it  has  received  from  the 
contract,  and  escape  liability  upon  it."  (See  also  Love  v. 
Sien-a  Nevada  L.,  W,,  &  M.  Co,,  32  Cal.  639  ;i  Gribble  v. 
Columbus  Brewing  Co.,  100  Cal.  67.) 

We  do  not  understand  respondent  to  controvert  this  doc- 
trine seriously.  But  it  is  said  that  Blood,  Jr.,  was  a  trustee 
of  the  corporation,  and  received  a  commission  from  plaintiff 
for  the  sale  of  the  property,  and  that  the  persons  for  whom 
he  acted  were  ignorant  of  that  fact,  and  therefore  plaintiff 
is  in  no  position  to  plead  estoppel  or  enforce  the  mortgage. 
The  finding  of  the  court  is,  that  the  corporation  had  notice 
of  the  fact  that  Blood,  Jr.,  waa  acting  as  agent  for  plaintiff, 
and  of  the  terms  of  the  sale,  and  of  the  commissions  to  be 
paid  his  agent. 

There  is  evidence  tending  to  show  the  following  facts: 
That  Blood,  Jr.,  was  in  the  furniture  business  in  1887.  He 
sold  out  his  business,  July  14th  of  that  year,  and  engaged  in 
the  business  of  real  estate  agent  or  broker.  Blood,  Sen.,  had 
been  talking  of  selling  his  ranch,  and  at  the  request  of  Blood, 
Jr.,  he  placed  it  in  the  hands  of  the  latter  for  sale.  The  ranch 
comprised  350  acres,  fronting  on  the  ocean,  near  Santa  Bar- 
bara, and  was  thought  to  be  available  for  villa  sites.  The 
price  placed  upon  the  property  was  three  hundred  dollars 
per  acre,  or  one  hundred  and  five  thousand  dollars;  terms 
of  sale,  one  half  cash  and  one  half  in  one  year,  secured  by 
mortgage,  and  the  agent  was  to  receive  five  thousand  dollars 
as  commissions  for  making  the  sale.  He  spoke  to  several 
parties  about  purchasing,  but  finally  found  that  the  only  way 

1 91  Am.  Dec.  602. 
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to  effect  a  sale  was  by  an  a-jsociation  of  persons  to  buy  it. 
lie  so  informed  his  uncle,  Blood,  Sen.,  and  that  he  *'did  not 
think  it  possible  to  find  one  person  that  wanted  to  put  up 
so  much  money,  and  pay  so  much  cash  down."  lie  laid  the 
proposed  investment  before  several  persons,  who  agreed  to 
make  the  purchase,  and  to  form  a  corporation  to  take  the 
title  and  manage  and  sell  the  property  as  a  speculation.  One 
of  the  principal  parties  in  orgtmizing  the  corporation  wiis 
James  L.  Barker,  who  became  a  subscriber  to  the  stock,  and 
was  made  president  and  a  director  of  the  corporation.  He 
was  in  the  real  estate  business,  and  was  also  admitted  to 
practice  as  an  attorney  at  law,  and  prepared  the  articles  of 
incorporation.  His  mother  became  a  subscriber,  through 
him  as  her  agent  for  the  management  of  her  business.  Barker 
waa  active  in  bringing  the  organization  to  a  conclusion,  and 
was  looked  to  as  the  responsible  head  and  manager  of  the 
corporation,  and  it  was  because  he  and  his  associate  directors 
failed  to  pass  the  requisite  resolution  of  authority  to  make 
the  note  and  mortgage  in  question  that  these  instruments 
were  held  to  be  unauthorized. 

It  turned  out  that  there  were  not  enough  subscribers  to 
the  stock  to  make  the  first  payment  of  one  half  the  pur- 
chase price  by  each  subscriber  paying  one  half  of  the  par 
value  fixed  for  the  shares,  and  plaintiff  agreed  to  take  a 
certain  part  of  the  stock.  Blood,  Jr.,  also  subscribed  for 
twenty  shares,  and  became  secretary  of  the  corporation.  The 
articles  called  for  300  shares,  of  the  par  value  of  $500  each, 
and  210  shares  were  originally  agreed  to  be  taken.  This 
made  the  required  one  hundred  and  five  thousand  dollars, 
one  half  of  which  would  provide  the  first  payment.  The 
subscribers  had  a  meeting  before  the  corporation  was  fully 
organized,  and  voted  a  payment  of  one  half  the  par  value 
of  the  shares  by  each  subscriber,  and  Blood,  Jr.,  was  au- 
thorized to  pay  over  the  money  to  plaintiff.  He  paid  to 
plaintiff  what  he  had  received  from  the  subscribers,  and 
his  proportion  was  paid  by  his  commissions ;  other  subscrib- 
ers paid  directly  to  plaintiff;  the  subscription  by  plaintiff, 
which  appears  to  have  been  in  the  name  of  his  wife,  was  prob- 
ably taken  in  account  as  going  to  make  up  the  required 
first  payment.  The  evidence  as  to  the  amount  of  the  cash 
payment  is  not  clear.  As  to  this  payment,  it  is  not  very 
material,  since  plaintiff  makes  no  claim  for  any  deficit  in 
respect  of  it,  and  since  he  deeded  the  property  to  the  corpor- 
ation and  took  the  mortgage  to  secure  the  unpaid  balance  of 
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Olio  half.  The  articles  of  incorporation,  when  filed,  gave  the 
iianies  only  of  persons  who  had  subscribed  for  130  shares, 
and  among  the  subscribers  are  plaintiff  for  ten  shares  and 
Blood,  Jr.,  for  ten  shares.  The  stock-book,  however,  showed 
that  on  September  12,  1887,  there  were  223  shares  issued, 
of  which  twenty  shares  were  issued  to  Blood,  Jr.,  and  twenty 
shares  to  the  wife  of  Blood,  Sen.  The  artixiles  of.  incorpora- 
tion were  filed  August  20, 1887 ;  they  were  signed  by  Barker, 
G.  L.  Hoffman,  Blood,  Jr.,  I).  B.  Lee,  and  Mary  Ashley,  who 
were  named  as  directors  in  the  articles,  and  served  as  such. 
The  deed  and  mortgage  were  not  delivered  until  about  Sep- 
tember 13,  1887. 

There  is  evidence  that  plaintiff  told  Barker  and  Mrs.  Ash- 
ley, two  of  the  trustees,  that  he  had  promised  his  nephew  five 
thousand  dollars  if  he  made  a  sale  of  the  land.  Plaintiff 
testified  that  he  remembered  telling  these  two  persons,  and 
he  testified  that  he  told  all  he  had  any  conversation  with  con- 
cerning the  sale.  There  is  evidence  that  three  of  the  five 
directors  of  the  corporation  knew  that  Blood,  Jr.,  was  to  re- 
ceive a  commission.  Director  Hoffman  was  absent  from  the 
state  at  the  time  the  mortgage  was  made,  but  returned 
shortly  after  and  act^d  as  a  director.  Director  Lee  testified 
to  being  present  at  some  of  the  meetings,  but  could  not  re- 
member which  particular  ones,  and  whether  he  knew  of 
the  commission  does  not  appear;  he  was  not  asked  the  direct 
question.  Some  other  stockholders  knew  about  it.  Mrs. 
Morris,  a  shareholder,  testified  that  it  was  generally  under- 
stood that  a  commission  was  to  be  paid.  Two  or  three  share- 
holders testified  that  they  did  not  know  it.  There  is  no  evi- 
dence that  the  fact  was  concealed.  The  price  to  be  paid 
was  believed  at  the  time  to  be  no  greater  than  the  value  of 
the  land  for  the  purposes  of  the  scheme  proposed,  and  there 
is  no  evidence  of  any  misrepresentation  as  to  value  by  either 
plaintiff  or  Blood,  Jr.;  nearly  all  of  the  subscribers  were 
familiar  with  the  property,  and  all  of  them  had  means  of 
ascertaining  its  value,  and  the  evidence  discloses  no  facts 
indicating  fraud  in  the  transaction.  All  the  shareholders 
knew  there  was  to  be  a  mortgage  given  for  one  half  of  the 
purchase  price. 

Mr,  Hoffman,  one  of  the  directors,  testified:  "About  the 
time  of  this  purchase,  values  were,  anywhere,  very  much  in- 
flated. The  market  was  very  active,  and  the  expectation  of 
gain  from  these  investments  was  very  high.  At  the  time 
CXXXIV.  Cal.— 24 
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I  subscribed  to  purchase  this  property  on  the  basis  of  one 
hundred  and  five  thousand  dollars,  I  thought  I  was  going  to 
make  some  money  out  of  it,  or  I  should  not  have  invented." 
Mr.  McDuffie,  a  shareholder,  testified:  "Large  expectations 
were  entertained  at  that  time  with  reference  to  the  coming 
value  of  property  situated  along  this  coast,  and  adapted  to 
country  residence  purposes,  and  there  was  a  great  specula- 
tion indulged  in  upon  the  basis  of  those  expectations  at  that 
time.  In  my  mind  the  boom  collapsed  really  before  the  be- 
ginning of  the  year  1888,  but  the  people  here  were  not 
aware  of  it.  I  do  not  think  that  many  of  the  people  began 
to  realize  it  had  collapsed  in  the  early  part  of  the  next  year." 

Whether  all  the  shareholders  knew  of  the  conuni^sion  paid 
Blood,  Jr.,  is  immaterial.  If  the  directors  had  knowledge  at 
the  time  the  mortgage  was  auttiorized  by  them,  or  if  the 
president  and  secretary  of  the  corporation  had  such  knowl- 
edge when  they  executed  the  mortgage,  the  corporation  is 
chargeable  with  the  knowledge.  The  rule  of  law  seems  to 
be,  that  notice  to  the  individual  shareholders  is  not  binding 
upon  the  corjioration  as  a  collective  body;  but  notice  to  its 
corporate  agents,  w^ho  have  authority  to  represent  the  whole 
company,  is  notice  to  the  corporation.  (1  Morawetz  on  Pri- 
vate Corporations,  sees.  540b,  540c.  See  cases  collected  in 
note  to  Bank  of  Pittsburgh  v.  Whitehead,  10  Watts,  397,  in 
36  Am.  Dec.  186,  188-200.) 

There  is  evidence  that  Blood,  Jr.,  was  authorized  by  plain- 
tiff to  find  a  purchaser  for  the  land  on  the  terms  propo.sed, 
and  had  no  authority  as  his  agent  beyond  that.  Blood,  Jr., 
testified  that  when  he  "started  to  sell  the  property"  he  "had 
no  idea  of  taking  any  interest  in  it  as  a  purchaser."  It  wa.s 
when  it  was  found  that  sufficient  stock  was  not  subscribed 
to  make  up  the  cash  payment  by  each  subscriber  paying  fifty 
per  cent  of  the  par  value  of  the  shares,  that  plaintiff  and 
Blood,  Jr.,  became  subscribers.  f]xcept  in  his  capacity  of 
secretary  of  the  subsequently  formed  corporation.  Blood, 
Jr.,  is  not  shown  by  the  evidence  to  have  been  "chargeable 
with  the  high  good  faith  exacted  of  all  who  stand  in  a  re- 
lation of  trust"  towards  the  subscribers  to  the  stock.  They 
all  understood  the  price  asked  for  the  land,  and  the  terms 
of  the  proposed  sale;  they  knew  its  value,  and  that  Blood, 
Jr.,  was  offering  it  on  behalf  of  its  owner,  presumably  as  his 
agent,  and  there  is  much  evidence  tending  to  show  that 
there  were  anticipations  of  profit  entertained  generally  by 
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the  investors.  The  evidence  justified  the  finding  that  ^'none 
of  the  sul)seribers  were  deceived  or  misled  by  the  subscrii)tions 
of  any  other  subscribers,  or  by  any  representations  of  plaint- 
iff or  Blood,  Jr."  And  we  think  there  was  evidence  sufficient 
to  warrant  the  finding  that  "none  of  the  subscribers  to 
the  stock  were  pretended  purchasers  thereof,  or  were  oth- 
erwise than  bona  fide  subscribers  in  their  own  right,  and  none 
of  said  subscribers  became  such  under  an  agreement  that 
their  shares,  or  the  shares  of  any  of  them,  were  to  be  trans- 
ferred to  plaintiff',  or  that  they,  or  any  of  them,  were  to  be 
held  harmless  by  plaintiff  on  account  of  any  payments  made 
by  them  for  their  stock.''  In  short,  we  think  there  is  evi- 
dence to  support  the  findings,  and  that  they  support  the 
judgment. 

We  do  not  think  the  case  here  is  governed  by  the  prin- 
ciples enunciated  in  Ex-Mission  L.  &  W,  Co,  v.  Flash,  97 
Cal.  610,  where  the  vendor  was  a  promoter;  nor  in  Burhank 
V,  Dennis,  101  Cal.  90,  which  was  an  action  for  the  recov- 
ery of  secret  profits.  In  the  case  here,  plaintiff  was  not  a 
promoter,  nor  was  he  a  trustee  or  director,  nor  did  he  occupy 
any  official  relation  to  the  corporation,  through  which  he 
could  be  said  to  be  dealing  with  himself.  Although  he 
became  a  stockholder,  he  had  the  right  to  sell  his  land  to 
the  corporation  at  the  agreed  price,  there  being  no  fraudu- 
lent misrepresentations  in  the  transaction.  This  we  under- 
stand to  be  held  in  Densmore  Oil  Co,  v.  Densmore,  63  Pa. 
St.  43,  cited  approvingly  in  Burbank  v,  Dennis,  101  Cal. 
90.  Nor  was  Blood,  Jr.,  the  general  agent  of  plaintiff.  lie 
had  authority  to  sell  on  the  agreed  terms,  but  he  had  no 
other  authority.  Plaintiff,  of  course,  knew  that  his  agent 
was  to  receive  a  commission,  but  the  fact  was  not  concealed 
from  the  corporation  nor  from  the  subscribers.  In  taking 
shares,  not  only  did  Blood,  Jr.,  assist  in  effecting  the  pur- 
chase desired  by  all  the  investors,  but  he  became  liable  in 
common  with  them  for  any  indebtedness  of  the  corporation. 
In  point  of  fact,  he  never  received  any  commissions,  as  the 
venture  turned  out.  In  the  absence  of  fraud  or  fraudulent 
concealment,  the  corporation  was  not  prejudiced  by  Blood, 
Jr.,  paying  his  proportion  of  the  cash  payment  with  his 
commission.  The  evidence  justifies  the  finding  that  Blood, 
Jr.,  w^as  not  the  agent  of  the  subscribers,  and  did  not  act  as 
such  in  obtaining  subscribers,  except  to  communicate  to 
plaintiff  some  proposed  modification  of  the  terms  of  sale,  and 
in  the  payment  to  plaintiff  of  a  portion  of  the  purchase- 
money  by  direction  of  the  subscribers. 
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Appellant's  briefs  cover  a  wide  range,  but  much  of  the 
discussion  relates  to  principles  as  applicable  to  a  state  of 
facts  assumed  to  be  shown,  but  found,  we  think  on  suffi- 
cient evidence,  against  appellant.  It  is  believed  that  suffi- 
cient has  been  said  to  fairly  meet  the  essential  points  in  the 
case.  Some  errors  of  law  are  assigned  as  having  been  eom- 
njitted  at  the  trial,  but  we  find  in  them  nothing  prejudicial 
to  appellant. 

It  is  advised  that  the  judgment  and  order  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  833.    Department  Two.^October  12,  1901.] 

GREGORY  PERKL\S,  JR.,  Assignee  of  Charles  F.  Kuhl, 
an  Insolvent  Debtor,  Respondent,  v.  MAIER  &  ZOBE- 
LEIN BREWERY,  Appellant. 

Insolvency — Action  bt  Assignee — ^Insufitcient  Defense — Condi- 
tional Tender. — In  an  action  by  the  assignee  of  an  insolvent  debtor 
to  recover  personal  property  transferred  to  the  defendant  in  viola- 
tion of  the  insolvent  law,  an  answer  pleading  a  tender  of  possession 
of  the  property,  coupled  with  the  conditions  that  if  the  court  shall 
finally  determine  that  defendant  was  the  owner,  defendant  would 
hold  plaintiff  responsible  in  damages,  and  that  defendant  did  not 
by  the  tender  waive  his  claim  of  ownership,  presents  no  defense. 

Id. — Construction  of  Insolvent  Law — Surrender  by  Preferred 
Creditor — Claims  to  Dividends. — Section  60  of  the  Insolvent  Law 
of  1895,  relating  to  a  surrender  of  the  possession  of  property  by  a 
preferred  creditor,  refers  only  to  the  proof  of  claims  against  the 
estate,  and  the  right  of  such  creditor  to  dividends  therefrom,  and 
has  no  reference  to  the  pleadings  or  defenses  in  an  action. 

Id. — Ownership  by  Insolvent — Conditional  Sale — Conflicting  Evi- 
dence— Support  of  Finding. — A  finding  that  the  insolvent  was  the 
absolute  owner  of  the  property  in  controversy  is  sustained  by  evi- 
dence tending  to  prove  the  same,  notwithstanding  conflicting  evi- 
dence of  nn  ornl  bargain  for  a  conditional  sale  of  the  property  to 
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him  by  the  defendant,  leaving  the  title  thereto  in  the  defendant 
while  the  purchase-money  remained  unpaid. 

Id. — ^RsMEDiES.  OF  Assignee — ^Replevin — Detinue — Trover.  —  Under 
the  provisions  of  the  Insolvent  Act  of  1895,  the  assignee  has  the 
same  choice  of  remedies  as  a  private  individual.  He  may  sue  for 
the  property  of  the  insolvent,  or  its  value  in  case  a  delivery  cannot 
be  had,  with  damages  for  its  detention,  in  an  action  of  replevin  or 
detinue,  or  may  sue  in  trover  to  recover  the  value  thereof  only,  in 
case  of  a  wrongful  conversion  by  the  defendant. 

to. — Conversion,  how  Constituted. — Conversion  of  the  property  does 
not  necessarily  imply  that  the  defendant  has  destroyed  or  changed 
or  transferred  the  property;  but  it  takes  place  when  the  party 
chargttd  takes  the  property,  and  claims  and  uses  it  as  his  own,  and 
refuses  to  deliver  it  to  the  owner  on  demand. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lob  Angeles  County  and  from  an  order  denying  a  new  trial. 
W.  H.  Clark,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  T.  Houx,  for  Appellant. 

E.  T.  Dunning,  for  Respondent. 

McPARLAND,  J. — Action  by  assignee  in  insolvency  to 
recover  the  value  of  certain  personal  property,  consisting  of 
wines,  liquors,  cigars,  saloon  fixtures,  etc.,  alleged  to  have, 
been  the  property  of  the  insolvent  Kuhl  and  to  have  been 
transferred  by  him,  in  violation  of  the  insolvent  law,  to  de- 
•fendant,  a  few  days  before  Kuhl  filed  his  voluntary  petition 
in  insolvency.  Judgment  went  for  plaintiff  in  the  court  be- 
low, and  defendant  appealed  from  the  judgment  and  from 
an  order  denying  a  new  trial. 

The  appellant  seeks  a  reversal  on  three  grounds.  The 
first  point  is,  that  the  court  erred  in  sustaining  a  demurrer 
to  the  "further  answer  and  defense,  and  by  way  of  supple- 
mental answer,"  set  up  in  paragraph  8  of  the  answer.  In 
this  part  of  the  answer  it  is  averred  that  on  October  9,  1897, 
which  was  more  than  two  months  after  the  commencement 
of  the  action,  defendant  "tendered,  in  writing,  the  possession 
of  the  property  mentioned  in  the  complaint,  with  the  right 
to  transfer  and  convey  the  same,"  upon  certain  conditions 
mentioned  in  the  answer  as  part  of  the  tender.  Appellant 
seems  to  rely  for  this  point  on  section  50  of  the  Insolvent 
Law  of  1895.     That  section,  however,  has  no  reference  to 
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pleadings  or  defenses  in  an  action,  but  refers  to  the  proof  of 
claims  against  the  estate  and  the  right  to  dividends;  and  it 
raerely  provides  that  one  who  has  accepted  any  preference 
shall  not  be  allowed  to  prove  his  claim  or  recover  any  divi- 
dend "until  he  shall  have  surrendered  to  the  assignee  all 
property,  money,  benefit,  or  advantage  received  by  him  un- 
der such  preference."  But  neither  under  that  section,  nor 
under  the  general  law  about  pleadings,  would  this  part  of 
the  answer  be  of  any  avail ;  for  the  alleged  tender  is  coupled 
with  the  conditions,  that  "in  the  event  that  the  court  shall 
finally  determine  that  the  defendant  was  and  is  the*  owner, 
and  at  all  times  mentioned  in  such  complaint  had  been  the 
owner,  this  defendant  would  hold  plaintiff  for  such  dam- 
ages as  it  might  suffer  by  reason  of  any  transfer  by  said 
plaintiff,  and  further  notified  plaintiff,  as  a  part  of  said 
tender,  that  this  defendant  did  not  waive,  by  such  tender  of 
possession  and  right  of  transfer,  defendant's  claim  of  own- 
ership of  said  property."  There  is  no  legal  significance 
•whatever  in  averring  this  curious  sort  of  offer,  and  calling 
it  a  "tender"  or  "surrender";  no  defense  was  thereby  pre- 
sented, and  the  demurrer  was  properly  sustained. 

2.  The  contention  that  there  was  no  evidence  to  sustain 
the  finding  that  Kuhl  was  the  owner  of  the  property,  and 
that  the  court  should  have  found  that  appellant  was  such 
owner,  cannot  be  sustained.  Kuhl  had  conducted  the  sa- 
loon in  his  own  name,  and  under  a  license  issued  to  him, 
for  more  than  two  years  before  the  transfer;  and  although 
there  was  some  verbal  testimony — no  written  contract — that 
appellant  had,  two  years  before,  made  merely  a  conditional 
sale  of  the  property  to  Kuhl,  and  that  the  title  was  to  remain 
in  appellant  until  Kuhl  paid  the  purchase-money,  which  he 
had  not  done,  still  there  was  sufficient  other  evidence  to 
warrant  the  court  in  finding  that  Kuhl  was  the  absolute 
owner. 

3.  Appellant  contends  for  reversal  on  the  ground  that 
there  could  be  no  judgment  for  the  value  of  the  property 
without  an  averment  and  finding  that  a  redelivery  of  the 
same  could  not  be  had.  This  contention  is  based  on  subdivi- 
sion 9  of  section  25  of  the  Insolvent  Law  of  1895,  which 
gives  power  to  the  assignee  "to  have  and  recover"  any  prop- 
erty from  the  person  who  had  received  it  through  a  transfer, 
etc.,  made  contrary  to  the  provisions  of  the  act ;  "or  in  a  case 
a  redelivery  cannot  be  had,  to  recover  the  value  thereof. 
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with  damages  for  the  detention."  It  is  contended  that  this 
section  only  gives  to  the  assignee  the  power  to  commence 
an  action  in  the  nature  of  replevin  or  detinue;  but  section 
59  of  the  act  provides  that  when  any  transfer  of  property  has 
been  made  contrary  to  the  provisions  of  the  act,  "the  assig- 
nee, or  receiver,  may  recover  the  property,  or  the  value 
thereof,  as  assets  of  such  insolvent  debtor."  These  provi- 
sions, taken  together,  put  the  assignee,  so  far  as  remedy  is 
concerned,  in  the  same  position  as  that  of  any  other  person 
w^ho  is  grieved  by  the  wrongful  taking  of  his  personal  prop- 
erty. If  he  prefers  recovering  the  specific  property  to  dam- 
ages for  a  conversion,  he  may  bring  an  action  which  would 
have  been,  at  common  law,  detinue  or  replevin,  and  is,  un- 
der our  system,  generally  called  "claim  and  delivery";  or  if 
he  prefers  it,  his  action  may  be  to  recover  damages  for  con- 
version, which,  at  common  law,  was  trover.  And  this  lat- 
ter is  the  form  of  action  in  the  case  at  bar.  It  is  true  that 
it  is  unnecessarily  stated  in  one  part  of  the  complaint  that 
defendant  retains  possession  of  the  property;  but  that  does 
not  change  the  character  of  the  action.  Conversion  of  prop- 
erty to  his  own  use  does  not  necessarily  mean  that  the  de- 
fendant destroyed  it,  or  ate  it,  or  in  any  way  changed  its 
form,  or  transferred  it  to  another;  it  occurs  when  the  party 
charged  takes  the  property  and  claims  and  uses  it  as  his 
own,  and  refuses  to  deliver  it  to  the  owner  on  the  latter's 
demand — as  in  the  case  at  bar.  The  action  was  therefore 
properly  brought,  and  the  judgment  was  properly  entered 
for  damages  for  conversion. 

The  judgment  and  order  appealed  from  are  affirmed. 

Beatty,  C.  J.,  and  Henshaw,  J.,  concurred. 
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IB.  F.  No.  2818.    In  Bank.— October  12,   1901.] 

FOUNTAIN  WATER  COMPANY  et  al.,  Petitioners,  v. 
S.  K.  DOUGHERTY,  Judge  of  the  Superior  CJourt  of 
Sonoma  County,  Respondent. 

New  Tbial— Prematube  Pbogeedinqs— Minute   Entrt— Pboceedings 

AFTEB  FlNDIlTGS  AND  JUDQHENT— MANDAMUS  TO  SETTLE  STATEMENT. 

— Proceedings  on  motion  for  a  new  trial,  based  solely  upon  a  min- 
ute entry  of  a  decision,  which  did  not  purport  to  be  a  judgment, 
and  was  not  signed,  it  appearing  that  no  findings  or  judgment  had 
been  filed  or  entered,  were  premature  and  invalid;  and  where  find- 
ings were  filed  and  judgment  entered  after  denial  of  the  premature 
motion,  new  proceedings  for  a  new  trial,  thereafter  instituted  in  due 
form,  were  the  only  valid  proceedings.  It  is  no  defense  to  man- 
damua  to  compel  the  settlement  of  a  statement  upon  such  new  pro- 
ceedings, that  a  statement  had  been  settled  and  certified  upon  the 
premature  proceedings. 

MANDAMUS  in  the  Supreme  Court  to  compel  the  settle- 
ment of  a  statement  on  motion  for  a  new  trial  in  the  Superior  < 
Court  of  Sonoma  County.    S.  K.  Dougherty,  Judge. 

The  facts  arc  stated  in  the  opinion  of  the  court. 

John  M.  IJarnctt,  and  James  W.  Oatcs,  for  l*etitioners. 

S.  K.  Dougherty,  Respondent,  in  pro,  per. 

THE  COURT. — Application  for  writ  of  mandamus  re- 
quiring the  defendant  to  settle  (he  plaintiff's  proposed  state- 
n^ent  on  motion  for  new  trial  in  a  suit  for  the  condemnation 
of  land  brought  by  the  city  of  Santa  Rosa  against  him  and 
another.  The  case  is  submitted  on  denmrrer  to  the  petition, 
and,  briefly  stated,  is  as  follows:  A  verdict  was  rendered  in 
the  case,  on  certain  issues,  December  29,  1900,  and  "there- 
upon," it  is  alleged,  "the  court  ordered  the  clerk  to  enter  the 
following  findings  and  judgment,  which  were  then  and 
there  entered  by  the  clerk  in  the  minute-book,  to  wit." 
Here  follow  the  "findings  and  judgment"  referred  to. 
These  were  not  signed  by  the  judge  or  entered  in  the  judg- 
ment-book. But  they  were  treated  by  the  parties  and  by 
the  court  as  constituting  the  decision  and  judgment  in  the 
case;  and  accordingly,  proceedings  for  a  new  trial  having 
been  taken  by  the  defendant,  the  Fountai-   Water  Company 


Digitized  by  V^jOOQIC 


Oct.  1901. J  Fountain  Water  Co.  v.  Dougherty.        377 

(plaintiff  here),  a  statement  on  motion  for  a  new  trial  was 
settled  and  certified  by  the  judge  April  24,  1901,  the  new 
trial  being  subsequently  denied.  But,  on  the  n6xt  day  after 
the  settlement  of  the  statement  (April  25,  1901),  another 
judgment  was  made  and  signed  by  the  judge,  containing 
findings  of  fact,  and  (as  ordered)  entered  nunc  pro  tunc 
as  of  December  29,  1900 — the  date  of  the  verdict,  and  of 
the  former  judgment  and  findings,  if  they  can  be  so  called; 
and,  subsequently,  other  proceedings  were  taken  for  new 
trial  by  the  same  defendant,  iT^sulting  in  the  presentation  of 
another  statement  to  the  judge  for  settlement,  which  he  re- 
fused to  settle,  on  the  grounds  (in  effect)  that  a  statement 
had  already  been  settled  and  certified,  and  that  the  only 
reason  suggested  for  the  settlement  of  the  new  statement 
was  the  supposed  incorporation,  in  the  last  judgment,  of  a 
new  finding. 

The  validity  of  the  former  ground  must  depend  upon  the 
question  whether,  prior  to  the  findings  and  judgment  signed 
by  the  judge  April  25,  1901,  other  findings  had  been  filed 
and  another  judgment  entered.  If  so,  the  additional  finding 
contained  in  the  last  judgment,  if  material,  would  be  invalid 
for  want  of  power  in  the  court  to  make  it,  and  the  proceed- 
ings for  new  trial  therefore  nugatory ;  and  on  this  assump- 
tion the  court  would  have  been  justified  in  refusing  to  sign 
the  statement  or  otherwise  to  act  with  regard  to  the  pro- 
ceedings. {County  of  Los  Angeles  v.  Lankershim,  100  Cal. 
532,  and  cases  cited.)  But  from  the  allegations  of  the  petition 
it  appears  that  the  supposed  findings  and  judgment  consisted 
of  a  mere  minute  entry  by  the  clerk,  unsigned  by  the  judge; 
and  from  the  allegations  of  the  complaint  it  must  be  taken, 
also,  that  the  document  entered  in  the  minute-book  was  not 
entered  in  the  judgment-book.  (Code  Civ.  Proc,  sec.  668.) 
For,  though  there  is  no  direct  allegation  that  it  was  not  so 
entered,  the  fact  sufficiently  appears  from  the  nature  of  the 
entry, — ^which  does  not  purport  to  be  a  judgment, — and 
from  the  fact  that  after  the  verdict  was  filed  the  case  was 
''reserved  and  submitted  for  further  consideration  and  de- 
cision," and  especially  for  consideration  and  decision  of  "all 
questions  of  law  and  fact  not  passed  upon  by  the  jury,"  and 
sJso  from  the  fact  that  no  findings  were  filed  by  the  judge. 
(Code  Civ.  Proc,  sees.  532,  1256.)  Upon  the  facts  alleged, 
therefore,  it  appears  that  there  were  no  findings  prior  to  the 
findings  and  judgment  signed  by  the  judge  and  filed  April 
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25,  1901.  It  follo^Ys  that  the  first  proceedings  for  new  trial 
were  premature,  and  those  following  the  judgment  of  April 
25,  1901,  the  only  valid  proceedings  (Reclamation  District 
No,  ooO  V.  Thisby,  131  Cal.  574.),  and  that  the  statements 
should  have  been  settled  by  the  judge. 
Let  the  writ  issue  as  prayed  for. 


[S.  F.  No.  2414.    Departnipnt  Two.— October  12,  1901.1 

ANN  GORMAN,  Respondent,  v.  PATRICK  GORMAN,  Ap- 
pellant. 

Divorce — Extreme  Crueltt — Division  of  Community  Property — 
Discretion  of  Court. — Where  a  divorce  was  granted  to  the  hus- 
band, as  cros-s-complainant.  on  the  ground  of  the  extreme  cruelty  of 
the  wife,  who  sued  for  a  divorce  as  plaintiff,  the  court  had  discretion 
to  award  seven  twelfths  of  the  community  property,  including  the 
homestead,  to  the  defendant,  and  to  award  the  remainirg  five 
twelfths  to  the  plaintiff. 

Id. — Appeal — Review  of  Discretion — Evidence  not  Returned. — Al- 
though the  discretionary  action  of  the  court  in  such  a  case  is  ex- 
pressly made,  by  section  146  of  the  Civil  Code,  subject  to  revision 
upon  appeal  to  this  court,  yet  where  the  evidence  is  not  in  the  rec- 
ord, and  this  court  has  not  "all  the  facts  of  the  case  and  the  condi- 
tion of  the  parties"  before  it,  and  cannot  say  that  the  division  was 
not  just,  the  action  of  the  superior  court  in  dividing  the  property 
will  not  be  disturbed  upon  appeal  of  the  divorced  husband. 

Id.-^Construction  of*  Code  Provisions — Limits  of  Discretion. — The 
provisions  of  section  146  of  the  Civil  Code,  relating  to  the  divi- 
sion of  the  community  property,  where  a  divorce  is  granted  on  the 
ground  of  extreme  cruelty  or  adultery,  though  impliedly  requiring 
that  more  than  half  of  the  community  property  shall  be  awarded  to 
the  innocent  party,  does  not  otherwise  limit  the  discretion  of  the 
trial  court,  in  making  the  award,  by  any  general  rule.  The  pro- 
portion should  depend  upon  the  particular  circiunstances  of  each 
case.  Where  the  trial  court  has  exercised  a  legal  discretion,  this 
court,  though  clothed  with  the  power  of  "revision"  under  the  stat- 
ute, will  be  slow  to  interfere  with  that  discretion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  R.  Daingerfield, 
Judge. 

The  facts  are  stated  in  the  opinion. 
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George  D.  Collins,  for  Appellant. 

Joseph  H.  Mayer,  A.  D.  Lemon,  and  A.  E.  Mack,  for  Re- 
spondent. 

GRAY,  C. — In  this  action  the  defendant  was  granted  a 
divorce  on  the  ground  of  the  extreme  cruelty  of  plaintiff,  and 
awarded  seven  twelfths  of  the  community  property,  includ- 
ing the  homestead. 

The  plaintiff  was  awarded  the  remaining  five  twelfths. 
The  aggregate  value  of  all  said  property  was  found  to  be 
$7,748.50.  The  defendant  appeals  from  that  portion  of  the 
decree  relating  to  the  division  of  the  property,  and  claims 
that  he  should  have  had  more  than  seven  twelfths  thereof. 

The  appeal  is  presented  on  the  judgment  roll,  the  evidence 
not  being  in  the  record.  The  findings  follow  the  cross- 
complaint  as  to  the  charge  of  cruelty,  setting  forth  generally 
two  instances  of  violent  beatings  sustained  by  defendant  at 
the  hands  of  plaintiff,  and  that  in  consequence  of  the  last 
of  these  outbreaks  the  defendant  was  compelled  to  flee  from 
his  home  and  remain  away  therefrom  as  a  necessary  meas- 
ure to  his  personal  safety.  Whether  there  was  any  cause  or 
provocation  for  this  violent  conduct  on  the  part  of  the  fe- 
male spouse  does  not  appear.  Nor  do  the  findings  enlighten 
us  as  to  defendant's  ability  or  inability  to  support  himself 
by  means  other  than  the  property  in  controversy. 

Where  the  divorce  is  granted  on  the  ground  of  adultery  or 
extreme  cruelty,  section  146  of  the  Civil  Code  leaves  the 
disposition  of  the  community  property,  in  the  first  instance, 
to  the  discretion  of  the  trial  court,  with,  perhaps,  the  quali- 
fication, inferred  from  a  reading  of  the  entire  section,  that, 
as  a  general  rule,  more  than  one  half  of  such  property  must 
be  decreed  to  the  innocent  spouse  in  such  a  case.  {Eslinger  v. 
Eslinger,  47  Cal.  02;  Brown  v.  Brown,  60  Cal.  579.)  It  is 
true  that  section  148  of  the  Civil  Code  makes  the  action  of 
the  trial  court  in  this  connection  subject  to  "revision"  on 
appeal,  in  all  particulars,  including  those  matters  which  are 
in  the  discretion  of  the  court  below;  but  on  the  record 
before  us  we  are  not  disposed  to  interfere  with  the  action  of 
the  trial  court ;  for  it  appears  that  that  court  had  advantages 
for  reaching  a  just  conclusion  in  the  premises  which  we  do 
not  possess.    The  parties  and  witnesses  were  before  it,  with 
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the  details  of  the  evidence,  while  here  we  have  but  the  con- 
clusions reached  in  the  findings.  Not  having  "all  the  facts 
of  the  case  and  the  condition  of  the  parties''  (Civ.  Code,  sec. 
146,  subd.  1.)  before  us,  we  cannot  very  well  say  what  would 
be  a  just  division  of  the  property ;  but  so  far  as  we  can  see, 
it  was  justly  divided  between  the  4)arties  by  the  trial  court. 

We  find  the  cases  of  EsUnger  v,  EsUnger,  47  Cal.  62,  and 
Brown  v.  Broicn,  60  Cal.  579,  cited  in  appellant's  brief  in 
support  of  the  following  proposition:  "The  proper  proportion 
of  the  community  property  to  be  awarded  the  innocent  party, 
where  the  divorce  is  granted  upon  the  ground  of  extreme 
cruelty,  is  held  to  be  three  fourths,*'  We  do  not  understand 
that  either  of  these  cases  lays  down  any  such  general  rule, 
but  only  that,  under  the  circumstances  disclosed  in  each  of 
the  cases,  three  quarters  of  the  community  property  was  the 
proper  amount  to  go  to  the  innocent  party.  Indeed,  if  the 
statute  is  not  to  be  disregarded,  no  general  rule  as  to  the 
matter  can  be  laid  down  by  the  court,  but  each  case  must 
be  left  to  the  discretion  of  the  court,  within  the  limits  to 
be  implied  from  the  statute.  In  the  two  cases  supra,  the 
reason  why  the  appellate  court  interfered  with  the  disposi- 
tion of  the  property  made  by  the  lower  court  appears  to 
have  been,  that  the  lower  court  misunderstood  or  misinter- 
preted the  statute ;  and  there  is  no  evidence  in  either  of  the 
cases  that  this  court  would  have  modified  the  division  made, 
if  the  trial  court  had  given  the  innocent  party  any  amount 
in  excess  of  one  half  of  the  community  property ;  but  as  the 
trial  court  had  really  failed  to  exercise  a  legal  discretion  in 
the  matter,  and  it  therefore  became  necessary  for  the  appel- 
late court  to  exercise  its  discretion  in  the  premises,  the  di- 
vision was  made  by  it  in  accordance  with  what  appeared  to 
be  just,  from  such  record  as  was  before  it  in  the  case.  Here, 
how^ever,  the  trial  court  has  exercised  a  legal  discretion  in  the 
case,  and  this  court  should  not  be  swift  to  interfere  with  that 
discretion,  even  though  it  be  clothed  with  the  power  of 
"revision"  under  the  statute. 

We  advise  that  the  decree  be  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  decree 
is  affirmed.  McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[S.  F.  No.  1938.    Department  One.-~October  25,   1901.1 

PALACE  HARDWARE  COMPANY,  Respondent,  v.  WIL- 
LIAM M.  SMITH,  Appellant. 

Setting  Abide  Judgment  of  Dishissal— Mistake  of  Plaintiff— 
Settlement  of  Action — Ovebsight  of  Assigned  Claim — ^Appeal. 
— ^A  plaintiff  who,  by  mistaken  oversight  of  a  small  assigned  claim, 
included  in  the  complaint,  but  not  in  the  prayer  for  judgment,  set- 
tled the  action  for  the  amount  of  the  principal  claim  and  costs,  and 
consented  to  a  judgment  of  dismissal  tJiereof,  may,  upon  exercis- 
ing diligence  and  taking  proper  steps  after  discovery  of  the  mistake, 
be  relieved  against  the  judgment  of  dismissal,  under  section  473  of 
the  Code  of  Civil  Procedure;  and  an  order  granting  such  relief  will 
not  be  disturbed  upon  appeal. 

Id. — Construction  of  Code — Consent  to  Judgment — Relief  against 
Mistake — Mutuality — Jurisdiction. — Section  473  of  the  Code  of 
Civil  Procedure  is  remedial,  and  is  to  be  liberally  construed,  so  as 
to  include  a  judgment  in  favor  of  as  well  as  against  the  moving 
party,  and  to  include  a  judgment  of  dismissal  against  the  moving 
party,  consented  to  by  him  to  his  injury,  under  a  mistake  of  fact, 
which  is  excusable  under  the  terms  of  the  statute.  The  mistake 
relieved  against  need  not  be  mutual;  nor  can  the  entry  of  the  dis- 
miHsal  by  the  consent  or  order  of  the  plaintiff  under  the  mistake  of 
fact  on  his  part,  whatever  effect  it  may  have  as  a  retraxit  in  bar 
of  another  action,  affect  the  jurisdiction  of  the  court  to  grant  relief 
against  the  mistake,  by  vacating  the  judgment  under  the  code  pro- 
vision. 

Id. — Discretion  of  Trial  Court — Appeal. — Applications  for  relief  un- 
der section  473  of  the  Code  of  Civil  Procedure  are  addressed  to  the 
sound  legal  discretion  of  the  trial  court,  and  its  action  in  granting 
or  refusing  such  application  will  not  be  disturbed  upon  appeal,  unless 
it  clearly  appears  that  the  court  has  abused  its  discretion. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  vacating  a  judgment  of  dis- 
mi.ssal.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion. 

Frank  Sullivan,  for  Appellant. 

William  H.  Jordan,  and  Walter  S.  Brann,  for  Respondent. 

HAYNES,  C— The  plaintiff,  by  its  attorney,  William  H. 
Jordan,  Esq.,  brought  an  action  in  the  superior  court  against 
the  defendant,  upon  two  separate  causes  of  action,  the  first  of 
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which,  aiuountmg  to  $320.80,  accrued  to  plaintiff  directly, 
and  the  second  cause  of  action,  amounting  to  $105.73,  ac- 
crued to  the  Pacific  Refining  and  Kooling  Company, .  and 
was  by  it  assigned  to  said  plaintiff  and  included  in  said  ac- 
tion. 

On  October  20,  1898,  while  said. action  was  pending,  Mr. 
D.  C.  Murphy,  representing  defendant's  attorney,  Mr.  Frank 
Sullivan,  called  upon  plaintiff's  attorney  and  inquired  what 
the  figures  would  be  for  a  settlement  of  said  action.  Plain- 
tiff's attorney  thereupon  called  for  the  papers  in  said  cause, 
and,  takine  out  the  complaint,  looked  at  the  prayer  for 
judgment  and  saw  the  amount  stated  at  $320.80,  and  there- 
upon said  he  would  advise  his  client  to  settle  for  said  sum  and 
the  costs,  aggregating  $10,  and  that  if  payment  would  be 
made  immediately  he  would  advise  a  settlement  at  $330 ;  that 
at  the  time  of  making  said  statement  he  had  forgotten  about 
said  assigned  claim  for  the  sum  of  $105.73,  and  did  not  know 
that  it  was  not  included  in  the  prayer,  but  supposed  that  said 
sum  of  $320.80  was  plaintiff's  entire  claim  in  said  action; 
that  afterw^ards,  Mr.  Murphy  called  ui)on  plaintiff's  attorney 
with  a  check  for  said  sum  of  $330,  and  requested  a  dismissal 
of  said  action  and  a  substitution  of  attorneys,  which  requests 
Mr.  Jordan  complied  with ;  that  on  October  25th  he  examined 
said  complaint  and  found  that  said  assigned  cause  of  action 
was  included  therein,  but  was  not  included  in  the  amount 
prayed  for,  and  had  not  been  settled,  and  immediately  in- 
formed defendant's  attorney  of  the  fact,  and  requested  a  cor- 
rection of  the  error  by  a  payment  of  said  assigned  claim,  or 
if  that  were  not  done,  he  would  repay  the  money  received 
and  take  steps  to  set  aside  the  settlement  and  restore  the  cause 
to  the  calendar.  Defendant's  attorney  having  declined  to  do 
either,  plaintiff's  attorney  thereupon  tendered  to  him  the 
money  received,  and  that  tender  being  refused,  also  tendered 
it  to  the  defendant  personally,  w'ho  also  refused  to  receive  it, 
and  thereupon  the  plaintiff,  after  due  notice,  moved  the  court 
to  vacate  the  judgment  of  dismissal  which  the  defendant  had 
caused  to  be  entered,  and  to  cancel  the  substitution  of  coun- 
sel which  had  been  given,  and  to  restore  Mr.  Jordan  to  his 
position  as  attorney  for  the  plaintiff,  and  brought  into  court 
the  money  he  had  received  from  the  defendant.  Said  mo- 
tion was  based  upon  the  files  and  records  in  said  cause,  and 
upon  affidavits,  the  substance  of  which  is  above  stated. 
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Counter-aflidavits  were  made  by  defendant,  Smith,  and 
by  Frank  J.  Sullivan,  his  attorney,  and  by  D.  C.  Murphy, 
who  represented  Mr.  SuUivaii  in  making  the  settlement.  Mr. 
Smith's  affidavit  is  to  the  effect  that  he  authorized  said  set- 
tlement for  said  sum  of  $330 ;  that  he  did  not  understand  or 
believe  that  said  action  was  to  be  settled  for  the  full  amount 
sued  for;  that  he  settled  other  claims  of  lien  against  the 
same  building  for  75  and  80  per  cent;  that  the  Pacific  Re- 
fining and  Roofing  Company  had  offered  to  settle  for  85 
per  cent;  but  that  affiant  was  then  unwilling  to  pay  more 
than  80  per  cent,  and  would  not  have  consented  to  pay  the 
full  amount. 

The  affidavit  of  Mr.  Sullivan  is  to  the  effect  that  he  is 
defendant's  attorney ;  that  he  did  not  acknowledge  to  Lloyd 
C.  Comegys  (Mr.  Jordan's  clerk),  or  to  any  one,  that  said 
sum  of  $330  had  been  paid  as  the  full  amount  of  plaintiff's 
claim,  or  that  it  had  not  been  accepted  tis  any  percentage 
of  said  claim,  or  that  said  amount  did  not  include  the  said 
assigned  claim. 

Mr.  Murphy's  affidavit  is,  in  substance,  that  he  repre- 
sented Mr.  Sullivan  in  making  said  settlement;  that  prior 
to  obtaining  said  dismissal  and  substitution  he  asked  Mr. 
Jordan  to  state  the  lowest  figures  at  which  he  w^ould  advise 
his  client  to  settle  said  action,  and  was  informed,  "$320, 
plus  $10,  costs";  that  he  did  not  acknowledge  to  Comegys, 
or  to  any  one,  that  said  dismissal  had  been  obtained  under 
a  mistake  and  misconception  of  the  amount  due  the  plain- 
tiff, or  that  it  was  the  intention  of  the  defendant  or  of  said 
Jordan  to  settle  the  plaintiff's  claim  for  the  full  amount,  or 
that  it  was  not  the  said  Jordan's  intention  to  accept  any  per- 
centage of  said  claim,  and  that  affiant  did  not  acknowledge 
that  the  giving  of  said  dismissal  was  the  result  of  a  mistake 
on  the  part  of  said  Jordan. 

Upon  the  hearing,  the  plaintiff's  motion  was  granted, 
and  the  defendant  appeals. 

It  will  be  observed  that  both  Mr.  Sullivan  and  Mr.  Mur- 
phy, while  denying  that  they  admitted  to  Mr.  Comegys,  or 
to  any  one  else,  "that  said  dismissal  had  been  obtained 
under  a  mistake  and  misconception  of  the  amount  due  the 
plaintiff,"  do  not  deny  that  in  fact  Mr.  Jordan  did  make 
the  settlement  and  grant  a  dismissal  of  the  action  under  a 
mistake  and  misapprehension  of  the  amount  due  the  plain- 
tiff. 

Respondent's  motion  was  made  under  that  portion  of 
section  473  of  the  Code  of  Civil  Procedure  which  provides 
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that  the  court  may,  "upon  such  terms  as  may  be  just,  re- 
lieve a  party  or  his  legal  representative  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect."  In 
Rauer  v.  Wolf,  115  Cal.  100,  this  court,  after  quoting  the 
above  portion  of  said  section,  added :  "It  is  well  settled,  how- 
ever, that  applications  for  relief  in  such  cases  are  addressed 
to  the  sound  legal  discretion  of  the  trial  court,  and  that  its 
action  in  granting  or  refusing  such  an  application  will  not 
be  disturbed  on  appeal,  unless  it  clearly  appears  that  the 
court  abused  its  discretion." 

Appellant  contends  that  the  plaintiff  did  not  bring  him- 
self within  the  provisions  of  section  473  of  the  Code  of  Civil 
Procedure,  for  several  reasons,  to  the  effect  that  plaintiff  made 
no  affidavit  in  support  of  his  motion;  that  the  proceeding 
to  be  relieved  against,  under  said  section,  must  be  one  taken 
against  the  moving  party;  that  here  the  judgment  of  dis- 
missal was  rendered  at  his  own  request,  and  therefore  was 
not  taken  against  him.  .These  contentions  are  without  merit. 
In  Brackett  v.  Banegas,  99  Cal.  623,  it  was  held  that  a  party 
in  whose  favor  a  judgment  has  been  rendered  is  entitled  to 
relief  under  said  section,  as  well  as  the  party  against  whom 
judgment  has  been  rendered,  and  that  said  section  is  rem- 
edial, and  should  be  liberally  construed.  But  here,  a  judg- 
ment of  dismissal,  sending  the  plaintiff  out  of  court  with- 
out the  relief  to  which  he  is  entitled,  is  a  judgment  against 
him  and  in  favor  of  the  defendant;  and  if  he  consented  to 
the  dismissal  to  his  injury,  under  a  mistake  of  fact,  excusable 
under  the  terms  of  the  statute,  he  is  not  barred  of  relief. 

Appellant  also  contends  that  the  court  can  not  relieve 
against  a  mistake  of  fact,  unless  the  mistake  is  mutual.  Here, 
the  mistake  was  ilot  mutual.  It  is  not  asserted  that  defend- 
ant's attorney  was  not  fully  aware  of  the  mistake  of  Mr. 
Jordan  as  to  the  amount  involved  in  plaintiff's  action,  and 
how  defendant's  know^ledge  that  plaintiff's  offer  was  made 
under  a  mistake  can  defeat  his  right  to  relief  is  not  appar- 
ent to  the  ordinary  understanding.  In  Moore  v,  Copp,  119 
Cal.  429,  436,  it  is  said:  "It  is  not  necessary  that  a  mistake 
of  fact  should  be  mutual,  as  appellant  claims.  (Civ.  Code, 
sec.  1577.)  Nor  is  it  true,  as  contended,  that  a  contract 
cannot  be  set  aside  for  the  mistake  of  one  of  the  parties, 
unless  the  contract  was  induced  and  the  mistake  arose  from 
the  fraud  of  the  other  party." 
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It  is  further  contended  that  "the  entry  of  a  judgment  of 
dismissal  on  the  order  of  the  plaintiff  is  final,  and  the  court 
loses  jurisdiction,  and  cannot  vacate  the  judgment." 
Whether,  in  the  absence  of  the  statute,  a  voluntaxy  dismissal 
amounts  to  a  retraxit,  and  bars  a  future  action,  need  not  be 
considered.  If  the  plaintiff  is  entitled  to  relief  under  the 
statute,  it  is  not  material  whether,  in  its  absence,  he  could 
have  relief  either  at  law  or  in  equity,  and  authorities  upon 
that  point  need  not  be  examined. 

Wolters  V.  Rom  (CaL),  57  Pac.  Rep.  73,  has  no  applica- 
tion. There,  the  plaintiff  dismissed  the  action  before  an 
answer  seeking  affirmative  relief  had  been  filed,  and  it  was 
held  that  the  dismissal  could  not  be  vacated  on  the  applica- 
tion of  defendant  to  permit  the  consolidation  of  such  action 
with  another. 

The  contention  that  defendant  could  not  thus  be  deprived 
of  his  property  without  due  process  of  law,  in  violation  of 
the  constitution  of  the  United  States,  does  not  merit  consid- 
eration ;  and  the  further  contention  that  the  defendant  "was 
entitled  to  a  trial  by  jury  as  to  the  fact  of  the  mistake  of 
arithmetic  on  the  part  of  the  plaintiff's  attorney,"  may  be 
disposed  of  with  the  like  remark. 

We  find  no  ground  upon  which  the  order  appealed  from 
should  be  reversed,  and  advise  that  it  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 
Harrison,  J.,  Garoutte,  J.,  Van  Dyke.,  J, 
CXXXTV.  Cau— 25 
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(Crim.  No.  773.    Department  One.— October  25,  1901.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  H.  PRATHER, 
Appellant,  and  CHARLES  DAVIS,  Co-defendant. 

Criminal  Law — GRAiirD  Labcent — Taking  Stolen  Goods  into  Another 
CouNTT  —  Venue  —  Jurisdiction  or  Offense  —  Information.  — 
Under  sectioR  788  of  the  Penal  Code,  providing  that  "when  property 
taken  in  one  county  by  burglary,  robbery,  larceny,  or  embezzlement, 
has  been  brought  into  another,  the  jurisdiction  of  the  offense  is  in 
either  county,"  an  information  for  grand  larceny,  charging  that  the 
property  described  was  stolen  by  the  defendant  in  another  county, 
and  that  the  property  so  stolen  was  brought  by  the  defendant  into 
the  county  of  the  venue,  shows  jurisdiction  of  the  original  offense  in 
the  latter  county.  Such  information  need  not  allege  that  any  lar- 
ceny was  committed  in  the  oounty  of  the  venue,  nor  that  the  taking 
of  the  goods  into  that  oounty  was  felonious. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    E.  C.  Hart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Charles  Jones,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

GAROUTTE,  J.— William  H.  Prather  has  been  convicted 
of  the  crime  of  grand  larceny,  and  appeals  from  the  judg- 
ment rendered  against  him.  The  attention  of  the  court  will 
be  directed  first  to  a  consideration  of  the  sufficiency  of  the 
information. 

Section  786  of  the  Penal  Code  provides :  "When  property 
taken  in  one  county  by  burglary,  robbery,  larceny,  or  em- 
bezzlement, has  been  brought  into  another,  the  jurisdiction 
of  the  offense  is  in  either  county."  The  present  prosecution 
is  based  upon  the  provisions  of  the  aforesaid  section  of  the 
code,  the  subject-matter  of  the  larceny  being  forty-eight 
sacks  of  buckwheat,  charged  to  have  been  stolen  in  the 
county  of  Yolo  by  defendants,  and  thereafter  brought  by 
them  into  the  county  of  Sacramento.  That  portion  of  the 
information  to  which  our  attention  will  be  directed  is  as 
follows:  "The  said  William  H.  Prather  and  Charles  Davis, 
on  the day  of  March,  A.  D.,  1900,  at  the  said  county  of 
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Sacramento,  in  the  said  state  of  California,  and  before  the 
filing  of  this  infonnalioii,  did  then  and  there  willfully,  un- 
lawfully, and  feloniou-sly  steal,  take,  and  carry  away  frona 
A.  D.  Miller  and  Adolph  Jean,  in  the  county  of  Yolo,  in 
the  state  of  California,  forty-eight  sacks  of  buckwheat,  then 
and  there  the  personal  property  of  the  said  A.  D.  Miller 
and  Adolph  Jean,  and  said  personal  property  being  then 
and  there  of  the  value  of  one  hundred  doUaria,  in  lawful' 
money  of  the  United  States  of  America ;  that  after  such  un- 
lawful and  felonious  stealing,  taking,  and  carrying  away  as 
aforesaid,  the  said  defendants  did  then  and  there  bring  said 
personal  property,  so  taken,  stolen,  and  carried  away  as 
aforesaid,  into  the  said  county  of  Sacramento,  in  the  state 
of  California."  In  the  first  part  of  this  information,  it  is 
charged  that  the  defendants,  at  (he  county  of  Sacramento, 
did  take,  steal,  and  carry  away  from  Miller  and  Jean,  in  the 
county  of  Yolo,  this  buckwheat.  We  are  at  a  loss  to  see  how 
it  could  be  done.  It  would  seem  to  be  a  physical  impossi- 
bility for  these  defendants,  at  the  county  of  Sacramento,  to 
steal  this  buckwheat  in  the  county  of  Yolo.  But  no  demurr- 
er was  interposed  upon  this  ground,  and  this  defect  in  the 
information  is  not  fatal  to  the  pleading.  After  the  informa- 
tion alleges  the  property  to  have  been  stolen  in  Yolo  County, 
it  alleges  that  the  defendants  did  ''bring  said  personal  prop- 
erty, so  taken,  stolen,  and  carried  away  as  aforesaid,  into 
the  county  of  Sacramento."  This  part  of  the  information 
is  the  vital  part  of  it,  so  far  as  the  county  of  Sacramento 
is  concerned,  for  in  this  language  must  be  found  sufficient 
to  give  the  superior  court  of  Sacramento  County  jurisdiction 
of  the  offense.  If  the  court  did  not  gain  jurisdiction  of  the 
offense  by  this  language,  it  had  no  jurisdiction  whatever 
to  try  these  defendants. 

Mr.  Bishop,  in  his  work  on  New  Criminal  Procedure  (vol. 
1,  sec.  59),  says:  ^Though,  to  constitute  larceny,  a  taking 
and  carrying  away  of  the  goods  by  trespass  and  an  intent 
to  steal  them  must  concur,  if,  after  one  has  taken  what  com- 
pletes the  theft,  he  continues  traveling  away  with  and  still 
intending  to  steal  them,  each  step  may  be  treated  as  a  new 
trespass  and  fresh  larceny;  so  that  he  may  be  indicted  either 
in  the  county  where  he  first  took  the  goods,  or  in  any  other 
into  which,  the  intent  to  steal  continuing,  he  carries  them. 
...  It  is  immaterial  to  this  result  whether  the  taking  to 
the  new  county  is  immediate,  or  long  after  the  original  theft. 
But  it  must  be  felonious  in  the  new  county, — as,  for  ex- 
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ample,"  etc.  This  principle  of  law  is  elementary,  and  in- 
volves the  proposition  that  a  new  larceny  is  committed  iu 
every  county  to  which  the  thief  takes  the  property ;  and  the 
correct  infonnatioii  in  such  a  case  should  charge  the  com- 
mission of  the  crime  of  larceny  in  the  county  where  the 
person  is  to  be  prosecuted.  Under  such  circumstances,  the 
first  larceny  is  a  mere  matter  of  evidence,  and  should  not 
be  alleged.  (People  v.  Mellon,  40  Cal.  648,  654;  People  v. 
Scott,  74  Cal.  94.) 

The  principle  of  law  illustrated  by  the  quotation  from 
Mr.  Bishop  is  wholly  different  from  the  principle  of  law  laid 
down  by  the  section  of  the  Penal  Code  quoted.  That  section 
does  not  attempt  to  create  either  a  new  or  a  different  crime. 
It  refers  entirely  to  the  place  of  trial  of  certain  crimes.  Its 
sole  purpose  and  effect  is  to  give  jurisdiction  of  certain  of- 
fenses to  the  courts  of  certain  counties,  which  otherwise 
had  no  jurisdiction  of  those  offenses.  When  the  property 
stolen  is  taken  by  the  thief  into  another  county,  instanter  the 
courts  of  that  county  have  jurisdiction  to  prosecute  the  thief, 
— not  for  some  new  offense,  but  for  the  offense  originally 
committed,  whether  that  crime  be  larceny,  robbery,  burglary, 
or  embezzlement.  This  is  the  plain  meaning  of  the  section. 
It  is  apparent  that  such  is  its  meaning;  for  it  would  be 
impossible  to  charge  a  burglary  or  robbery,  or  possibly  an 
embezzlement,  in  another  county  than  that  in  which  it  was 
committed.  (People  v,  Scott,  74  Cal.  94.)  It  not  being 
possible  to  charge  such  offenses  in  the  second  county,  it  is 
plain  that  it  is  the  original  offense  which  may  be  tried  in 
^'another  county,"  and  the  information,  after  alleging  the 
commission  of  the  crime  in  the  first  county,  should  then 
allege  the  jurisdictional  fact  that  the  property  was  thereafter 
brought  by  the  thief  into  the  county  where  the  information 
is  filed.  This  being  the  proper  form  of  the  pleading,  it 
follows  that  it  is  unnecessary  to  allege  a  taking  in  the  second 
county,  or  the  value  of  the  property  in  that  county,  or  that 
the  property  was  feloniously  taken  into  the  county.  The 
statute  does  not  demand  that  any  of  these  conditions  should 
exist,  and  therefore  it  is  unnecessary  to  allege  them.  In 
People  V.  Scott,  74  Cal.  94, — a  case  of  burglary  prosecute 
in  the  county  to  which  the  stolen  goods  were  taken, — the 
court  said:  "These  considerations  go  to  the  jurisdiction  of 
the  court,  and  not  to  the  form  of  charging  the  facts  consti- 
tuting the  offense,  and  are  referred  to  only  for  the  purpose 
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of  showing  that,  except  as  provided  by  statute,  crime  is  re- 
garded as  local." 

It  is  claimed  that  the  taking  into  the  second  county 
should  be  charged  in  the  information  as  a  felonious  taking; 
for  the  rule  of  law  being  that  all  presumptions  should  be 
resolved  in  favor  of  a  defendant's  innocence,  it  must  be  pre- 
sumed that  the  taking  into  the  second  county  was  an  inno- 
cent taking,  the  pleading  not  stating  to  the  contrary;  and 
counsel  says,  perchance  the  owner,  after  the  commission 
of  the  crime  in  the  first  county,  vested  title  in  the  stolen 
goods  in  the  thief  before  they  were  taken  by  him  to  the  sec- 
ond county.  State  v.  Brown,  8  Nev.  208,  appears  to  be  in 
line  with  these  suggestions.  That  case  seems  to  hold  that, 
under  a  statute  similar  to  the  one  here  quoted,  the  offense 
should  be  charged  as  having  been  committed  in  the  county 
where  the  information  is  filed.  This  we  deem  to  be  a  mis- 
taken view  of  the  statute,  for,  as  already  suggested,  such 
allegations  could  not  be  made  in  cases  of  burglary  and  rob- 
bery, and  in  construing  this  section  all'  of  the  crimes  named 
therein  stand  upon  common  ground.  In  the  leading  case 
of  Haskins  v.  People,  16  N.  Y.  344,  350,  which  is  quoted 
with  approval  in  the  Nevada  case,  this  question  is  made 
very  plain.  The  court  there  said:  "The  prisoner  might, 
under  the  statute,  have  been  indicted  in  Onondaga  for  the 
burglary  committed  in  Cayuga..  In  such  a  case,  I  think 
the  indictment  must  have  been  special.  The  burglarious 
entry  could  not  have  been  charged  to  have  been  made  in 
Onondaga  without  a  variance;  and  if  it  had  stated  it  to 
have  been  made  in  Cayuga,  according  to  the  fact,  without  a 
statement  that  the  property  had  been  brought  into  Onon- 
daga, it  would  have  appeared  that  the  courts  of  the  latter 
county  had  no  jurisdiction  to  try  the  offense.  The  differ- 
ence between  the  two  cases  is  this :  Burglaries  may  be  tried 
out  of  their  proper  counties  in  certain  special  cases — that  is, 
where  the  goods  burglariously  taken  are  carried  into  another 
county  by  the  offenders — but  this  is  by  positive  law,  and  not 
because  the  burglary  was  actually  committed  in  the  county 
where  the  indictment  is  found,  or  in  judgment  of  law  is 
considered  to  have  been  committed  there." 

As  suggested,  it  is  urged  by  counsel  that  the  information 
should  charge  the  taking  of  the  fruits  of  the  crime  into  the 
second  county  to  be  a  felonious  taking.  Now,  let  us  suppose 
the  fruits  of  the  crime — a  burglary — to  be  property  of  five 
dollars  in  value.    The  court  cannot  see  how  the  taking  of 
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this  property  into  the  second  county  could  be  charged  or 
proven  to  be  a  felonious  taking  into  that  county.  Yet  there 
can  be  no  question  but  that,  by  the  provisions  of  the  sec- 
tion quoted,  a  person  could  be  tried  and  convicted  in  the  sec- 
ond county  of  such  a  burglary.  The  same  illustration  could 
be  made  as  to  the  fruits  of  a  robbery.  In  People  v.  Staples, 
91  Cal.  27,  an  information  similar  to  that  here  involved 
was  sustained,  and  likewise  was  the  same  result  reached  in 
People  V.  Jochinsky,  106  Cal.  638.  It  may  be  well  to  sug- 
gest that  the  Staples  case  was  not  a  prosecution  based  upon 
the  section  of  the  Penal  Code  here  involved.  In  the  Brown 
case,  hereinbefore  cited,  judgment  was  reversed  upon  the 
ground  that  "the  indictment  fails  to  charge  that  any  offense 
was  committed  within  the  county  whore  it  was  found."  The 
proper  construction  of  this  statute  is,  that  where  prosecutions 
are  had  under  it,  the  indictment  or  information  need  not 
charge  an  offense  in  the  "other  county,"  but  as  to  that 
county  may  simply  gharge  that  the  defendant  brought  the 
stolen  goods  into  it;  this  allegation  gives  the  second  county 
jurisdiction  of  the  original  offense. 

Various  exceptions  were  taken  to  the  rulings  of  the  court 
in  the  matter  of  giving  and  refusing  certain  instructions 
asked.  Those  exceptions  have  all  been  carefully  examined. 
The  points  made  by  them  are  technical  in  the  extreme,  and 
the  court  finds  no  sub.?!tantial  error  therein. 

For  the  foregoing  reasons  the  judgment  is  affirmed* 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 

Upon  the  denial  of  a  hearing  in  Bank,  Beatty,  C.  J.,  filed 
the  following  opinion  on  November  23,  1901: — 

BEATTY,  C.  J.— The  decision  of  the  Department  is 
plac^ed  upon  a  ground  which  brings  it  in  direct  conflict  with 
the  principle  decided  in  People  v.  Powell,  87  Cal.  348 — a 
case  decided  in  Bank  without  any  dissent.  It  was  there 
held  that  any  attempt  by  the  legislature  to  subject  a  defend- 
ant in  a  criminal  case  to  the  jurisdiction  of  the  courts  of  a 
(•(.unty,  other  than  that  in  wliich  the  ofTense  is  charged  to 
have  been  committed,  is  unconstitutional  and  void.  It  is 
here  decided  that  the  superior  court  of  Sacramento  County 
had  jurisdiction  to  try  the  defendants  on  a  charge  that  they 
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committed  a  larceny  in  Yolo  County.  The  decision  is  rested 
solely  upon  a  construction  of  the  statute,  regardless  of  the 
former  solemn  decision  of  the  whole  court  that  a  similar 
statute  was  unconstitutional.  For  myself,  I  adhere  to  the 
doctrine  of  the  Powell  case,  which  was  most  maturely  con- 
sidered by  the  court,  and  even  if  it  is  now  to  be  set  aside,' 
I  think  it  should  not  be  done,  except  by  the  full  court,  nor 
without  weighty  reasons  assigned  for  such  action. 

It  was  not  even  necessary  to  impeach  the  doctrine  of  the 
Powell  case,  in  order  to  sustain  these  convictions,  for  in  a 
precisely  similar  case  this  court,  by  unanimous  decision, 
has  held  that  an  indictment  like  this  did  charge  the  offense 
to  have  been  committed  in  the  county  to  which  the  stolen 
property  was  taken  by  the  perpetrator  of  the  theft.  (People 
V.  Staples,  91  Cal.  27.) 

I  think  the  conclusion  of  the  court  is  correct,  but  the  prin- 
ciple of  the  decision  erroneous.      * 


[8.  F.  Ko.  1838.    Department  One.— October  26,  1001.1 

M.  H.  LAFFEY,  Respondent,  v.  MELVINA  KAUFMAN 
and  E.  L.  KAUFMAN,  Appellants. 

VENDOB     and     PUBCHABKl— -VeBBAL     GoNTBAOT— ACTION     TO     RXOOVEB 

Back  Monet  Paid— SurFioncNor  or  Coicplaint. — ^A  purchaser  of 
land  under  a  verbal  contract,  who  has  paid  part  of  the  purchase- 
money,  cannot  recoyer  it  back  from  the  vendor,  merely  because 
the  contract  is  verbal;  but,  to  sustain  an  action  therefor,  he  must 
allege  and  prove  full  performance  or  tender  of  performance  of  the 
terms  of  the  verbal  contract  on  his  part,  and  the  default  of  the 
vendor  in  refusing  to  convey  upon  proper  tender  and  demand  for  a 
deed,  or  that  the  vendor  had  become  unable  to  carry  out  the  con- 
tract; and  if  the  complaint  fails  to  show  such  facts,  it  does  not 
state  a  cause  of  action. 

Id. — ^Answeb  of  Vendob — ^Evidbnoe. — ^The  vendor  was  entitled  to  give 
evidence  to  prove  an  answer  setting  up  continual  readiness  and 
willingness  to  convey  the  land  by  sufficient  deed  upon  full  perform- 
ance of  the  contract  on  the  plaintiff's  part  and  that  plaintiff  has  re- 
fused fully  to  perform  the  contract;  and  it  was  error  for  the  court 
to  refuse  to  hear  such  evidenoe. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County  and  from  an  order  denying  a  new  trial. 
A.  S.  Kittredge,  Judge. 

The  facts  are  stated  in  the  opinion. 

I.  S.  Thompson,  for  Appellants. 

J.  R.  Welch,  for  Respondent. 

COOPER,  C. — Plaintiff  recovered  judgment,  and  defend- 
ants appeal  from  the  judgment  and  order  denying  their  mo- 
tion for  a  new  trial. 

The  amended  complaint  alleges  that  defendant  Melvina 
orally  agreed  to  convey  to  plaintiff  a  certain  one-half  acre 
of  land  for  the  sum  of  fifteen  hundred  dollars,  payable  five 
hundred  dollars  cash,  five  hundred  dollars  on  the  delivery 
of  the  deed,  and  the  remaining  five  hundred  dollars  by  note 
and  mortgage  upon  the  land;  that,  in  accordance  with  the 
agreement,  plaintiff  paid^the  five  hundred  dollars  cash,  and 
that  defendant  Melvina  has  failed  and  refused  to  convey  to 
plaintiff  the  said  land;  that  plaintiff  has  demanded  the  re- 
turn of  the  five  hundred  dollars  so  paid,  but  defendant 
Melvina  has  refused,  and  still  refuses,  to  return  the  same. 

To  the  said  complaint  defendants  demurred,  upon  the 
ground,  among  others,  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  over- 
ruled, and  defendants  answered.  In  the  answer,  defend- 
ants allege  that  the  defendant  Melvina  has  alwavs  been,  and 
now  is,  ready  and  willing  to  convey  the  said  land,  and  to 
deliver  a  sufficient  deed  upon  the  payment  of  the  remain- 
ing five  hundred  dollars  and  the  execution  of  the  note  and 
mortgage,  but  that  plaintiff  has  at  all  times  refused  to  pay 
the  five  hundred  dollars  and  execute  the  note  and  mortgage 
as  per  the  agreement. 

The  court  below  refused  to  allow  the  defendants  to  prove 
the  allegations  of  their  answer,  and  in  doing  so  proceeded 
upon  the  theory  that  the  contract  being  oral,  the  same  was 
and  is  void,  and  that  plaintiff  can  recover  the  five  hundred 
dollars  without  offering  to  pay  the  balance,  and  without  de- 
fault of  defendant  Melvina.  As  tlie  demurrer  was  overruled, 
and  the  case  tried  upon  the  theory  that  money  paid  on  an 
oral  contract  for  the  sale  of  land  may  be  recovered  back 
by  the  vendee  without  any  default  of  the  vendor  and  no 
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tender  of  balance  due  by  the  vendee,  thirf  may  be  regarded 
as  the  only  question  in  the  case. 

We  think  the  court  was  in  error  in  overruling  the  demur- 
rer and  in  refusing  to  hear  defendants'  evidence.  The  action 
is  not  one  to  enforce  the  specific  performance  of  a  parol  con- 
tract for  the  sale  of  lands,  nor  is  it  one  in  which  a  defense 
is  based  upon  the  statute  of  frauds. 

The  plaintiff,  having  made  the  contract,  which  is  not 
unlawful  nor  against  public  policy,  and  having  paid  the 
money  thereunder,  cannot,  of  his  own  volition,  and  without 
fault  of  defendants,  come  into  court  and  receive  the  assist- 
ance thereof  to  recover  the  money  voluntarily  paid.  The 
money  was  paid  for  a  valid  consideration — to  wit,  the  agree- 
ment to  convey  the  land.  It  was  only  part  of  the  considera- 
tion for  such  conveyance.  The  conveyance  was  not  to  be 
made  until  the  balance  of  the  consideration  was  paid  accor4- 
ing  to  the  agreement. 

Plaintiff,  in  order  to  entitle  him  to  relief,  nmst  allege  and 
show  that  he  paid,  or  offered  to  pay,  the  balance  of  the 
consideration.  The  general  rule  is,  that  the  vendee  is  not 
entitled  to  a  conveyance  until  the  full  payment  of  the  pur- 
chase-money, and  the  acts  of  payment  and  conveyance  being 
mutual  and  dependent,  neither  party  is  in  default  until  after 
tender  and  demand  by  the  other.  The  plaintiff  has  wholly 
failed  to  allege  any  tender  by  him  of  the  five  hundred  dol- 
lars remaining  due,  or  that  he  offered  to  execute  the  note 
and  mortgage  as  he  agreed,  or  that  he  ever  demanded  a  deed. 
He  alleges  a  refusal  to  convey,  but  it  wa^  not  incumbent 
upon  defendant  Melvina  to  convey  until  the  consideration 
was  paid  or  offered  to  be  paid  by  plaintiff  as  he  had  agreed. 

The  right  of  the  vendee  of  land,  under  a  verbal  contract, 
to  recover  the  money  or  other  consideration  paid  is  by  all  the 
authorities  confined  to  those  cases  where  the  vendor  has  re- 
fused or  become  unable  to  carry  out  the  contract,  the  plaintiff 
himself  having  faithfully  performed  or  offered  to  perform 
on  his  part.  (Browne  on  the  Statute  of  Frauds,  sec.  122;  2 
Reed  on  the  Statute  of  Frauds,  sec.  738;  Wood  on  Frauds, 
sec.  235;  Abhoit  v.  Draper,  4  Denio,  51;  Green  v.  Green,,  9 
C'OW.  4f);  Coughlin  v,  Knowles,  7  Met.  57;*  Wetherhee  v. 
Potter,  99  Mass.  WTA,  3G1.) 

1  39  Am.  Dec.  750. 
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We  advise  that  the  judgment  and  order  be  reversed  and 
the  court  below  directed  to  sustain  the  demurrer  and  allow 
plaintiflF  to  amend  his  complaint  if  so  advised. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
njent  and  order  are  reversed  and  the  court  below  directed  to 
sustain  the  demurrer  and  allow  plaintiff  to  amend  his  com- 
plaint if  so  advised. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1830.    Department  One.— October  26,  1901.] 

JOHN  LOFTIS,  Respondent,  v.  MARY  E.  MARSHALL, 
Administratrix,  etc.,  et  al.,  Appellants. 

Action  to  Quiit  Title — ^Deed  Void  fob  Fraud— Evidence — Fobicei 
Judgment  in  Ejectment — ^Estoppel. — In  an  action  to  quiet  plain- 
tiff's title  to  land,  as  against  a  deed  fraudulently  procured  hy  his 
wife  and  her  son,  while  plaintiff  was  incapacitated,  a  judgment  in 
ejectment  against  the  plaintiff  in  a  former  action,  brought  against 
the  wife  and  the  tenant  of  the  administratrix  of  a  deceased  son,  to 
whom  the  premises  were  conveyed  by  the  wife,  with  notice  of  the 
fraud,  and  the  administratrix,  in  her  personal  capacity,  who  was 
not  in  possession  of  the  land,  is  not  admissible  in  evidence  as  an  es- 
toppel against  the  plaintiff,  in  favor  of  the  administratrix  and  a 
child  of  the  deceased  son. 

Id. — ^Adjudication  in  Ejectment — ^Dehsndant  not  in  Possession.-* 
An  adjudication  in  ejectment,  in  favor  of  a  defendant  who  was  not 
in  possession  of  the  property,  does  not  involve  the  question  of  the 
plaintiff's  title,  as  to  such  defendant,  and  could  not  estop  the  plain- 
tiff to  show  that  he  had  title,  in  an  action  to  quiet  his  title  against 
sucli  defendant. 

Id. — Judgment  in  Favob  of  Tenant — Estoppel  in  Favob  or  Land- 
liOBD — Pabties. — A  judgment  in  ejectment,  in  favor  of  a  tenant,  is 
not  conclusive  as  an  estoppel  in  favor  of  the  landlord,  against  the 
plaintiff  in  ejectment,  unless  the  landlord  appeared  openly  in  the 
case,  and  was  permitted  by  the  court  to  imdertake  the  defense  to 
the  action,  so  as  to  have  control  of  the  case  as  a  party  thereto;  and 
the  fact  that  the  tenant  was  represented  by  an  attorney  employed 
by  the  landlord  is  not  sufficient  to  establish  the  estoppeK 
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Id. — Sufficiency  of  Complaint — Statute  of  Lihitationb — Iqno- 
BANCE  OF  Fraud. — Where  the  plaintiff  alleged  a  fraud^  oommitted 
by  inducing  him  to  sign  a  deed  while  incapacitated  from  drunken- 
ness, and  upon  the  false  representation  that  it  waa  a  letter,  and 
that  in  pursuance  of  the  conspiracy  and  the  fraudulent  and  de- 
ceitful acts  of  the  persons  who  committed  the  alleged  fraud,  plain- 
tiff was  kept  in  ignorance  of  the  grant  or  deed  until  a  date  less  than 
three  years  before  the  commencement  of  the  action,  the  complaint 
sufficiently  alleged  the  discovery  of  the  fraud  within  that  period. 

Id. — loNOBANCE  OF  SUBSEQUENT  Deed  AND  RECORD. — ^It  was  not  neces- 
sary  for  the  plaintiff  to  aver  ignorance  of  the  subsequent  deed  from 
plaintiff's  wife  to  her  son,  nor  ignorance  of  the  recording  thereof. 

Id. — DiscovEBT  OF  Fbaud  not  Matebial — ^VoiD  Deed — ^Limitation — 
Adverse  Possession. — ^Assuming  the  fraudulent  deed  to  be  void, 
the  discovery  of  the  fraud  was  not  material,  and  an  action  could  be 
brought  at  any  time,  except  as  against  an  adverse  possession  of  five 
years, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  F.  Tevlin,  for  Appellants. 

Nagle  &  Nagle,  for  Respondent. 

SMITH,  C. — This  suit  was  brought  against  the  defend- 
ant Mary  E.  Marshall,  as  administratrix  of  Samuel  J.  Mar- 
shall, deceased,  to  quiet  the  plaintiflf's  title  to  the  land  de- 
scribed in  the  complaint,  against  an  instrument  purporting 
to  be  a  deed  from  the  plaintiff  to  Mary  Loftis,  his  wife  (the 
grantor  of  the  deceased),  and  against  the  claims  of  the  de- 
fendants generally.  The  other  defendants  are  Margaret  Mar- 
shall, the  only  child  of  the  deceased,  a  minor,  and  Mary  E. 
Marshall,  in  her  personal  capacity.  The  plaintiflF  had  judg- 
ment, from  which  the  defendants  appeal.  The  facts  of  the 
case,  as  alleged  in  the  cx)m plaint  and  as  found,  are  as  follows: 
The  deed  referred  to,  of  date  January  23,  1892,  was  signed 
by  the  plaintiflP,  then  owner  of  the  land  in  question,  by  the 
fraudulent  procurement  of  his  wife  and  her  son,  George  D. 
Marshall.  The  plaintiff  was  at  the  time  in  a  drunken  condi- 
tion, and  wholly  incapacitated  from  attending  to  business, 
and  was  induced  to  sign  the  deed  by  representations  made 
to  him  by  them  that  it  was  a  letter  to  one  Horrigan,  and  by 
the  belief  to  that  effect  thus  engendered.  The  deed  was  wit- 
nessed by  George  D.  Marshall,  and  was  proved  and  recorded. 
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Afterwards,  Mrs.  Loftis,  in  consideration  of  love  and  aflfec- 
tion,  made  a  deed  of  the  land  to  the  deceased,  Samuel  J. 
Marshall,  also  her  son,  who  took  with  full  notice  of  the  fraud. 
Samuel  J.  Marshall  died  September  21,  1894,  and  his  ad- 
ministratrix— who  was  appointed  in  October,  1894 — took 
possession  of  the  premises.  The  sufficiency  of  the  evidence 
to  support  the  findings  is  not  disputed. 

The  defendants,  besides  other  matters,  pleaded,  in  bar  of 
the  action,  the  judgment  in  a  former  suit  brought  by  the 
plaintiff  against  Mary  Loftis,  Mary  E.  Marshall,  and  Michael 
Maloney  to  recover  the  possession  of  the  land  now  in  ques- 
tion, and  on  the  trial  the  judgment  roll  was  offered  in  evi- 
dence, but,  on  objection  being  made  to  it,  excluded,  and  this 
ruling,  it  is  contended,  was  erroneous.  This  contention  pre- 
sents the  principal  question  in  the  case. 

The  position  of  the  appellants  in  this  regard  is,  that,  under 
the  allegations  of  the  complaint,  the  plaintiflPs  deed  to  his 
wife  was  not  merely  voidable,  but  void,  and  hence  that  the 
plaintiff's  action  is  based  upon  and  puts  in  issue  the  legal 
title,  thus  presenting  the  same  issue  as  in  the  former  case. 
This  contention  is  perhaps  correct,  in  so  far  as  it  assumes 
that  upon  the  facts  alleged  in  the  complaint  the  deed  in 
question  was  wholly  void.  (Hartshorn  v.  Day,  19  How. 
223;  1  Story's  Equity  Jurisprudence,  sec.  60;  Newell  on 
Ejectment,  649;  Bump's  Kerr  on  Fraud  and  Mistake,  48; 
Devlin  on  Deeds,  sec.  228.)  But  assuming  this  to  be  the 
case,  we  are  nevertheless  of  the  opinion  that  the  judgment 
could  not  operate  as  an  estoppel  against  the  plaintiflf,  and 
that  the  roll  was  rightly  excluded. 

This  is  sufficiently  obvious  with  regard  to  the  defendant 
Mary  E.  Marshall,  in  her  personal  capacity.  As  to  her, 
all  that  was  adjudicated  in  the  ejectment  suit  was,  that  the 
plaintiff  should  take  nothing  by  his  action,  and  all  that  was 
necessarily  included  in  the  judgment,  or  necessary  thereto, 
was  the  fact,  which  is  admitted,  that  she  was  not  in  posses- 
sion. Whether  the  plaintiflf  was  seised  or  not  could  therefore 
make  no  difference  in  the  result.  The  question  of  title,  so 
far  as  she  was  concerned,  was  not  involved.  (Code  Civ.  Proc, 
sees.  1908, 1909;  Freeman  on  Judgments  sees.  256  et.seq.) 

It  is  claimed,  however,  that  the  judgment  in  favor  of 
Maloney  inured  to  the  benefit  of  the  administratrix,  the 
ground  of  the  contention  being  that  he  was  in  possession  as 
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her  tenant,  and  that  he  was  represented  in  the  action  by  an 
attorney  employed  by  her,  but  not  otherwise;  though  it  is 
not  claimed  that  she  appeared  openly  in  the  ease,  or  that  the 
plaintiff  knew  of  her  participation  in  the  defense. 

The  authorities  cited  in  support  of  this  position  are 
Valentine  v.  Mahoney,  37  Cal.  389;  Russell  v,  Mallon,  38 
Cal.  259,  and  McCreery  v.  Everding,  54  Cal.  168.  These 
cases — all  of  which  were  anterior  to  the  codes — did  not  turn 
upon  the  general  law  of  estoppel,  but,  as  explained  in  the 
case  first  cited,  on  certain  peculiar  features  of  our  own  law. 
It  had  previously  been  established  that,  under  the  Practice 
Act,  the  landlord  was  not  a  proper  party  to  a  suit  in  eject- 
ment, which  could  be  brought  only  against  the  tenant.  The 
inconvenience  of  this  practice  was  recognized,  but  it  was 
deemed  too  firmly  established  to  be  disturbed.  But,  out  of 
''regard  to  the  position  and  rights  of  the  landlord, ....  it 
[had  been]  held  that  when  the  tenant  has  notified  the  land- 
lord of  the  pendency  of  the  action,  and  has  permitted  him 
to  appear  and  defend  in  the  tenant's  name,  the  tenant  cannot 
interfere  with  any  subsequent  proceedings  to  the  prejudice  of 
the  landlord."  (Valentine  v.  Mahoney,  37  Cal.  393,  394.) 
It  was  concluded,  therefore,  that  the  landlord  thus  interven- 
ing in  the  action  became  the  real  party,  his  position  being 
"similar  to  that  of  the  holder  of  a  non-negotiable  chose  in 
action  who  sues  in  the  name  of  the  legal  holder,  but  for  his 
own  use  (Valentine  v,  Mahoney,  37  Cal.  395) ;  or,  it  might 
have  been  said  (to  use  an  older  illustration),  similar  to  that 
of  the  plaintiff's  lessor  or  that  of  the  tenant  in  possession,  in 
the  old  action  of  ejectment.  (2  Phillipps  on  Evidence,  11.) 
But  the  decision  is  to  be  understood  as  applying  only  to 
eases  where  the  landlord  has  appeared  openly  in  the  case, 
and  been  permitted  by  the  court  to  undertake  the  defense; 
for  in  no  other  way  could  he  obtain  control  of  the  case  and 
become  party  thereto.  For  though  "the  landlord  may  ap- 
pear and  defend  in  his  [the  tenant's]  name,  or  be  substituted 
in  his  place,"  it  is  said  "such  appearance  or  substitution 
should  be  entered  of  record,  and  only  allowed  upon  notice 
to  the  parties";  and  "after  it  is  once  properly  made,  the 
tenant  cannot  interfere  with  any  subsequent  proceedings  to 
the  prejudice  of  his  landlord."  (Button  v,  Warschauer,  21 
Cal.  619.^)  Accordingly,  in  the  concurring  opinion  in  VaU 
entine  v,  Mahoney,  37  Cal.  393,  the  decision  is  limited  to 

1  82  Am.  Dec  765. 
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such  cases,  and  it  is  said :  "It  would  be  dmigerous  to  extend 
the  nile  to  cases  where  there  is  nothing  in  the  record  of  the 
action  tending  to  show  that  the  landlord  took  the  defense  of 
the  action  upon  himself.  The  parties  to  be  estopped,"  it  is 
added,  "ought  to  be  indicated  by  the  record  itself"  (p.  399). 
In  such  cases,  the  landlord  beconaeB  in  fact  a  party  to  the  ac- 
tion, and  thus  the  case  comes  within  the  provisions  of  section 
1908  of  the  Code  of  Civil  Procedure;  but  neither  those  pro- 
visions nor  the  cases  cited  can  have  any  application  to  a  case 
like  the  present,  where  the  landlord  was  in  no  sense  a  party  to 
the  former  suit.  There  was  no  error,  therefore,  in  the  exclu- 
sion of  the  record.  Nor  is  the  objection  well  taken  that  there 
was  no  finding  on  the  issue  of  estoppel.  The  court,  in  effect, 
found  that  there  was  no  estoppel ;  but  had  it  failed  to  do  so, 
there  would  have  been  no  error.  When  the  record  was  ex- 
cluded, there  was  no  evidence  on  the  point  before  the  court, 
and  in  fact  the  plea  of  estoppel  presented  the  same  defects 
as  the  evidence  offered  to  support  it,  and  was  itself  insuffi- 
cient. 

The  court  did  not  err  in  overruling  the  demurrer  of  the 
defendants.     It  is  alleged  that  the  plaintiff,  "in  pursuance 

of  the conspiracy  and  the fraudulent  and  deceitful 

acts  of Mary  Loftis  and  George  D.  Marshall,  was  kept 

in  ignorance  of  the. . .  .grant  (or  deed)  until  the day  of 

October,  1894."  This,  we  think,  was  a  sufficient  allegation 
of  the  discovery  of  the  fraud  within  three  years  before  the 
commencement  of  the  action.  It  was  unnecessary  to  allege 
ignorance  of  the  subsequent  deed  from  Mrs.  Loftis  to  Samuel 
J.  Marshall,  or  ignorance  of  the  recording.  Nor  do  we  think 
the  allegation  was  material.  On  the  theory  of  the  appellants 
— which  we  have  assumed  to  be  correct — the  deed  was  void, 
and  the  plaintiff,  except  as  against  an  adverse  possession  of 
five  years,  could  maintain  his  action  at  any  time. 

We  advise  that  the  judgment  be  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 
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[S.  F.  No.  1936.    Department  One.— October  26,  1901.] 

J.  H.  BELSER,  Respondent,  v.  JOHN  ALLMAN,  Ap- 
pellant. 

Action  upon  Stieet-asbesbment — Sufficienot  of  Complain't— Gen- 
eral DEinnotEB—GBOUNDS  OF  Special  Demubbeb — Objection  upon 
Appeal. — ^In  an  action  upon  a  street-asseBsment,  where  the  com- 
plaint states  a  cause  of  action  sufficient  to  support  the  judgment,  a 
general  demurrer  thereto  was  properly  overruled;  and  grounds  of 
special  demurrer  not  urged  in  the  trial  court,  relating  to  the  manner 
in  which  the  facts  are  stated,  cannot  be  urged  upon  appeal  from 
the  judgment. 

Id. — Prima  Facie  Case — ^Burden  of  Proof. — Under  a  complaint  suffi- 
cient to  sustain  a  judgment  for  the  enforcement  of  the  lien  of  the  as- 
sessment, a  prima  facie  case  for  a  recovery  by  the  plaintiff  is  made  by 
the  production,  at  the  trial,  of  the  assessment,  with  the  documents 
connected  therewith,  and  of  the  affidavit  of  demand  and  non-pay- 
ment; and  the  burden  is  upon  the  defendant  to  allege  and  affirma- 
tively prove  any  error,  defect,  or  irregularity  that  may  have  super- 
vened in  the  proceedings  subsequent  to  the  ordering  of  the  work. 

Id. — Description  of  Work  —  Constitutionality  of  Law  —  Cases 
Affirmed. — Held,  upon  the  authority  of  Haughawout  v.  Huhbard, 
131  Cal.  675,  that  the  work  contracted  for  in  this  case,  and  |or  which 
the  assessment  was  made,  was  sufficiently  described  in  the  resolu- 
tion of  intention,  and,  upon  the  authority  of  Hadley  v.  Dague,  130 
Cal.  207,  that  the  Street-improvement  Act  is  constitutional  and 
valid. 

Id. — Notice  for  Sealed  Proposals — Fdono  of  Time  by  Clerk — ^Ab- 
sence OF  Order  of  Council — Presumptions. — ^The  fact  that  the 
clerk  fixed  the  time  in  the  notice  calling  for  sealed  proposals,  which 
was  posted  and  published,  and  that  the  city  council  made  no  order 
fixing  such  time^  does  not  vitiate  the  notice,  conceding  it  to  be  un- 
authorized, where  it  does  not  appear  that  the  limitation  so  fixed 
prevented  any  one  from  presenting  a  proposal.  Such  prevention  is 
not  to  be  presumed;  and  if  the  limitation  made  by  the  clerk  was 
unauthorized,  all  persons  must  be  assumed  to  have  known  that 
fact. 

ID.—Ficrmous  Names— Dismissal— Finding — Failure  to  Amend 
Complaint. — Whero  the  action  was  dismissed  as  to  defendants  sued 
by  fictitious  names,  and  the  court  found  that  the  appellant  was  at 
all  times  the  owner  of  the  land,  the  appellant  is  not  prejudiced  by 
the  failure  of  the  plaintifiT  to  file  a  formal  amendment  of  the  com- 
plaint striking  out  the  fictitious  names. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.  S.  P.  Hall,  Judge. 
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The  following  is  the  portion  of  the  resolution  of  inten- 
tion specifically  objected  to  by  the  appellant  as  giving  too 
much  delegation  of  power  to  the  street  superintendent,  in  the 
description  of  the  w^ork:  "Under  so  much  of  said  sewer  as 
is  to  be  constructed  of  brick  and  concrete  wherever  the  nat- 
ural foimdation  is  soft,  spongy,  or  springy,  such  natural 
foundation  shall  be  removed  down  to  a  firm  and  solid  nat- 
ural foundation,  and  instead  of  the  removed  material  there 
shall  be  placed  and  constructed  a  firm  and  durable  founda- 
tion of  broken  rock  and  concrete  so  as  to  permanently  sup- 
port and  carry  said  sewer  and  sewer-construction  without 
sinking,  cracking,  or  injury  thereto."  The  emphatic  words 
are  given  as  emphasized  in  appellant's  brief.  Further  facts 
are  stated  in  the  opinion  of  the  court. 

R.  M.  F.  Soto,  for  Appellant 

J.  C.  Bates,  for  Respondent. 

HARRISON,  J. — Action  upon  a  street-assessment. 

The  defendant  filed  a  general  demurrer  to  the  complaint, 
which  was  overruled,  and  he  thereupon  answered.  Trial  was 
had  by  the  court,  and  judgment  rendered  in  favor  of  the 
plaintiflF.  The  defendant  has  appealed  directly  from  the 
judgment,  bringing  the  appeal  here  upon  the  judgment  roll, 
without  any  bill  of  exceptions. 

The  complaint  states  a  cause  of  action  sufficient  to  sup- 
port the  judgment  against  the  defendant.  The  objections 
thereto  urged  by  him  relate  to  the  manner  in  which  the 
facts  are  stated,  and  should  have  been  pointed  out  by  special 
demurrer.  {Hughes  v.  Alsip,  112  Cal.  587.)  Instead  there- 
of, when  the  demurrer  came  on  for  argument,  there  was  no 
appearance  in  its  support,  and  the  court  very  properly  over- 
ruled it. 

Under  the  authority  of  Haughawout  v,  Hubbard,  131  Cal. 
675,  it  must  be  held  that  the  work  contracted  for,  and  for 
which  the  assessment  was  made,  is  sufficiently  described  in 
the  resolution  of  intention.  The  constitutionality  of  the 
Street-improvement  Act  was  affirmed  in  Hadley  v,  Dague, 
130  Cal.  207.  (See  also  Frenah  v.  Barber  Asphalt  Paving 
Co,,  181  U.  S.  324.) 

It  may  be  regarded  as  a  settled  rule  of  practice,  under  the 
decisions  of  this  court,  that,  if  a  cause  of  action  for  the 
enforcement  of  the  lien  of  a  street-assessment  is  sufficiently 
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slated  in  the  complaint,  the  production,  at  the  trial,  of  the 
assessment,  with  the  documents  connected  therewith,  and 
the  affidavit  of  demand  and  non-payment,  is,  in  the  language 
of  the  statute  itself,  "prima  facie  evidence  of  the  regularity 
and  correctness  of  the  assessment,  and  of  the  prior  proceed- 
ings and  acts  of  the  superintendent  of  streets  and  city  coun- 
cil upon  which  said  warrant,  assessment,  and  diagram  are 
based,"  and,  in  the  absence  of  any  other  evidence,  gives  to 
the  plaintiff  a  right  of  recovery.  (CaUfomia  Improvement 
Co,  V.  Reynolds,  123  Cal.  88;  Hadley  v.  Dague,  130  Cal. 
207.)  If,  notwithstanding  such  complaint,  the  defendant 
would  rely  upon  any  error,  defect,  or  irregularity  that  may 
have  supervened  in  the  proceedings  subsequent  to  the  or- 
dering of  the  work,  the  burden  is  upon  him,  not  only  to 
allege  such  defect,  but  also  to  show  the  same  by  affirmative 
evidence. 

Section  5  of  the  Street-improvement  Act  provides:  "Before 
the  awarding  of  any  contract  by  the  city  council  for  doing 
any  work  authorized  by  this  act,  the  city  council  shall  cause 
notice,  with  specifications,  to  be  post^  conspicuously  for 
five  days  on  or  near  the  council  chamber  door  of  said  coun- 
cil, inviting  sealed  proposals  or  bids  for  doing  the  work 
ordered,  and  shall  also  cause  notice  of  said  work,  inviting 
sealed  proposals,  and  referring  to  the  specifications  posted  or 
on  file,  to  be  published  for  two  days  in  a  daily,  semi-weekly, 
or  weekly  newspaper  published  and  circulated  in  said  city, 
designated  by  the  council  for  that  purpose."  An  allegation 
of  facts  showing  a  compliance  with  this  requirement  is  con- 
tained in  the  complaint  herein,  and  this  averment  is  denied 
in  the  answer.  The  court  finds  that  the  allegation  of  the 
complaint  is  true  as  thus  alleged,  and  also  sets  forth  at  length 
in  its  finding  the  order  of  the  council  directing  the  clerk  to 
post  the  notice.  In  the  notice  posted  by  him,  the  clerk 
stated  "that  such  sealed  proposals  would  be  received  until 
the  t«nth  day  of  September,  1890,  at  5  o'clock,  p.  m."  It  is 
urged  by  the  appellant  that  4t  was  the  duty  of  the  city  coun- 
cil to  fix  the  time  within  which  the  proposals  should  be  pre- 
sented, and  that  as  that  body  did  not  fix  a  date  therefor,  the 
clerk  was  not  authorized  to  do  so,  and  that  for  this  reason 
there  was  no  proper  notice  inviting  proposals  to  do  the  work. 
The  statute  does  not  itself  direct  the  council  to  fix  the  time 
within  which  proposals  may  be  presented,  but  declares  that 
"it  shall  cause  notice"  to  be  posted  for  five  days,  inviting  said 
cxxxnr.  cal.— se 

Digitized  by  LjOOQ IC 


402  Bblser  v.  Allman.  [134  Cal. 

proposals,  and  shall  also  cause  notice  thereof — i.  e.,  of  the 
posting  of  said  notice — ^to  be  published  for  two  days.  Neither 
the  form  of  the  notice  nor  the  person  by  whom  it  is  to  be 
given  is  prescribed  in  the  statute,  but  it  is  declared  therein 
that  "said  proposals  or  bids  shall  be  delivered  to  the  clerk 
of  the  said  city  council,  and  said  council  shall  in  open  ses- 
sion examine  and  publicly  declare  the  same."  So  far  as 
our  observation  has  extended,  it  has  always  been  the  custom 
of  the  council  to  direct  notice  to  be  given  by  the  clerk,  and 
for  that  officer  to  fix  the  date  for  the  presentation  of  pro- 
posals. If  it  should  be  conceded,  however,  that  his  act  in 
this  respect  was  without  authority,  it  would  not  follow  that 
the  notice  was  thereby  vitiated.  The  unauthorized  portion 
of  the  notice  would  be  disregarded,  and  the  notice  which 
was  authorized  by  the  city  council  be  alone  considered. 
Whether  a  proposal  delivered  to  the  clerk  after  the  date  lim- 
ited in  the  notice  could  be  disregarded  by  the  council,  is  a 
question  which  does  not  arise  in  the  present  case.  It  is  not 
to  be  presumed,  in  the  absence  of  any  showing  therefor,  that 
the  limitation  of  time  in  the  notice  prevented  any  one  from 
presenting  a  proposal,  inasmuch  as  if  such  limitation  of  time 
was  unauthorized,  all  persons  must  be  assumed  to  have  known 
this  fact. 

The  failure  to  amend  the  complaint  by  striking  therefrom 
the  names  of  the  fictitious  persons  cannot  in  any  respect 
prejudice  the  appellant.  The  recital  in  the  judgment  that 
the  defendants  sued  by  fictitious  names  were  dismissed  from 
the  action,  together  with  the  finding  of  the  court  that  the 
appellant  was  at  all  times  "the  owner"  of  the  lot  of  land 
described  in  the  complaint,  sufficiently  protect  all  rights  of 
the  appellant  without  a  formal  amendment  of  the  complaint 
in  this  particular. 

The  judgment  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[S.  F.  No.   1856.    Department  One.— October  26,   1901.] 

JULIA  C.  ROWE,  Administratrix,  etc.,  Appellant,  v. 
HIBERNIA  SAVINGS  AND  LOAN  SOCIETY,  Re- 
spondent. 

Husband  and  Wife — Coif  if  unity  Pbopkbty — ^Presumption — Burden  of 
Proof. — ^All  property  acquired  after  marriage  by  either  husband 
or  wife,  not  included  in  the  statutory  exceptions,  is  presumed  to  be 
community  property,  and  whether  it  has  undergone  changed  con- 
ditions or  not,  the  burden  of  proof  is  upon  the  party  claiming  it  to 
be  separate  property,  to  establish  that  fact  by  clear  and  convincing  /^ 
eyidence,  and  the  separate  property  must  be  clearly  traced  and  lo- 
cated, by  plain  and  connected  channels,  and  not  by  way  of  surmises 
and  probabilities. 

Id. — Construction  of  Code — ^Poweb  of  Married  Women — Rule  as  to 
Community  Property  not  Affected. — Section  676  of  the  Civil 
Code,  providing  that  ''married  women  and  minors  may,  in  their 
own  right,  make  and  draw  deposits  and  draw  dividends,  and  give 
valid  receipts  therefor,"  does  not  repeal  or  abrogate  or  in  any  way 
affect  the  rule  established  by  section  164  of  the  Civil  Code,  concern- 
ing the  community  property  of  the  husband  and  wife. 

Id. — ^Repeal  by  Implication. — ^The  repeal  of  a  law  by  implication  is 
not  favored;  and  it  requires  language  of  unmistakable  meaning,  or 
a  direct  statutory  enactment  to  accomplish  a  repeal. 

Id. — Deposit  in  Bank  by  Wife — ^Action  by  Administratrix  against 
Bank — Evidence — Former  Judgment  in  Favor  of  Husband — Er- 
ror without  Prejudice. — In  an  action  by  the  administratrix  of 
the  deceased  wife  to  recover  a  deposit  made  in  a  bank  in  the  name 
of  the  wife,  evidence  of  a  former  judgment  against  the  bank,  in 
favor  of  the  husband,  is  not  admissible;  but  where  the  evidence  is 
full  as  to  the  history  of  the  account  kept  by  the  deceased  wife,  and 
sustains  the  findings  that  the  money  left  in  the  bank  was  com- 
munity property,  the  plaintiff  could  not  be  prejudiced  by  the  ad- 
mission of  such  judgment  in  evidence. 

Id. — Will  of  Wife  not  Admissible  Evidence. — ^The  will  of  the  de- 
ceased wife,  disposing  of  the  amount  deposited  in  bank,  together 
with  other  property,  is  not  admissible  in  evidence  against  the  de- 
fendant. Declarations  in  her  will,  made  without  the  knowledge  of 
her  husband,  were  not  competent  proof  that  the  property  was  her 
separate  property. 

Id. — ^Testimony  of  Husband — Imfbaohment— Rebuttal. — Where  the 
husband  testified  for  the  defenduit  that  he  did  not  know  until  after 
his  wife's  death  that  she  had  a  bank  account,  testimony  in  rebuttal, 
relative  to  a  statement  made  by  him  on  the  morning  after  her  death, 
that  she  kept  her  own  bank  account,  is  not  admissible  as  impeaching 
testimony,  where  no  foundation  was  laid  therefor,  and  plaintiff 
could  not  be  prejudiced  by  a  ruling  excluding  the  evidence  as  re- 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franoisco  and  from  an  order  deny- 
ing a  new  trial.     Edward  A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion. 

T.  Z.  Blakenian,  for  Appellant.  j 

Tobin  &  Tobin,  for  Respondent. 

CHIPMAN,  C. — Action  for  the  recovery  of  money  alleged 
to  have  been  on  deposit  with  defendant,  belonging  to  plain- 
tiflF's  testate  at  her  death.  Defendant  had  judgment,  from 
which  and  from  the  order  denying  motion  for  new  trial 
plaintiflf  appeals.  The  court  found  the  following  facts: 
That  decedent  intermarried  with  John  Nicholson,  November 
22,  1877,  and  they  lived  together  as  man  and  wife  until  her 
death.  May  20,  1894;  decedent's  nan^c  at  the  marriage  was 
Hannah  Lane  (.she  being  then  the  widow  of  one  Michael 
Lane),  and  at  that  time, — to  wit,  November  22,  1877 — she 
had  on  dejx)sit  with  defendant  the  sum  of  $796.70,  which 
remained  on  deposit  subsequent  to  her  marriage,  and  to- 
gether with  accrued  interest  amounted  on  April  30,  1884, 
to  $1,100.05,  which  last-named  sum  was  her  separate  prop- 
erty; that  she  continued  to  make  deposits  after  said  mar- 
riage, in  the  name  of  Hannah  Lane,  which  were,  at  her  re- 
quest, entered  in  her  pass-book  used  prior  to  her  marriage 
with  Nicholson ;  and  the  court  found  that  such  deposits  after 
marriage  "were  the  community  property  and  earnings  of  the 
said  decedent  and  her  said  husband";  that  on  April  30, 1884, 
aforesaid,  decedent  "withdrew  from  the  sums  deposited  by 
her  with  defendant  society  under  the  name  and  designation 
of  Hannah  Lane,  as  aforesaid,  the  sum  of  $2,100,"  which  in- 
cluded the  said  sum  of  $796.70  and  its  accumulations  to  the 
time  of  marriage,  aggregating,  as  aforesaid,  the  sum  of 
$1,100.05  on  April  30,  1884;  that  after  said  withdrawal  of 
said  $2,100,  all  sums  remaining  on  deposit  or  thereafter  de- 
posited by  decedent  in  the  name  of  Hannah  Lane  belonged 
to  the  community,  being  the  earnings  and  savings  from  the 
labor  and  business  of  her  husband,  John  Nicholson;  that 
all  the  money  deposited  by  her  under  the  name  of  Hannah 
Lane  from  November  22,  1877,  continuously  to  the  date  of 
her  death,  were  community  property  of  decedent  and  her 
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fiaid  husband,  Nicholson,  including  the  money  sued  for 
in  this  action.  Judgment  was  accordingly  entered  in  favor 
of  defendant. 

Appellant's  contention  is,  that  the  findings  are  not  justified 
by  the  evidence.  This  claim  is,  to  some  extent  at  least,  de- 
pendent upon  appellant's  further  contention,  that,  under  the 
provisions  of  section  575  of  the  Civil  Code,  money  deposited 
by  a  married  woman  to  her  own  account  in  a  savings  bank  is 
presumptively  her  separate  property.  The  section  reads: 
"Married  women  and  minors  may,  in  their  own  right,  make 
and  draw  deposits  and  draw  dividends,  and  give  valid  receipts 
therefor."  It  has  been  held  by  this  court  in  many  cases,  and 
from  an  early  period,  that  all  property  acquired  after  mar- 
riage by  either  husband  or  wife,  except  acquired  in  certain 
ways,  not  applicable  to  the  case  here,  is  presumed  to  be  com- 
munity property,  and  the  burden  is  upon  the  party  claiming 
that  it  is  separate  property,  to  prove  it  to  be  such  by  clear  and 
convincing  evidence  {Davis  v.  Green,  122  Cal.  364,  and  cases 
cited) ;  and  if  the  property  has  undergone  changed  condi- 
tions, the  burden  of  proof  is  the  same,  and  the  proof  must 
be  of  the  same  certain  and  convincing  character  {Dimmick 
v.  Dimmick,  95  Cal.  323) ;  and  it  was  there  said  that  the 
property  must  "be  clearly  traced  and  located, ....  not  by  way 
of  surmises  and  probabilities,  but  by  plain  and  connected 
channels."  The  recent  case  of  Fennell  v,  Drinkhouse,  131 
Cal.  447,*  was  much  the  same  as  the  one  at  bar,  the  differ- 
ence being  in  the  parties  to  the  action.  The  same  savings 
society  had  paid  over  money,  on  deposit  in  the  name  of  Fen- 
nell's  wife,  to  the  administrator  of  her  estate,  and  the  hus- 
band brought  the  action  against  the  administrator  of  her  es- 
tate, alleging  that  the  money  received  by  the  defendant  was 
community  property.  It  was  there  said:  "All  the  money 
found  in  the  bank,  received  by  the  administrator,  was  de- 
posited after  the  marriage  of  plaintiff  and  Mrs.  Fennell,  and 
the  presumption  therefore  was,  in  the  absence  of  other  evi- 
dence, that  all  of  it  was  community  property,  and  the  burden 
of  proof  was  upon  appellant."  It  is  'true  that  section  575  of 
the  Civil  Code,  relied  on  by  appellant,  was  not  cited  in  that 
case ;  but  we  find  nothing  in  the  language  of  the  section  war- 
ranting us  in  holding  that  it  repealed  section  164  of  the  Civil 
Code,  or  abrogated  the  rule  so  long  and  so  firmly  settled  in  this 
state.    It  simply  provided  that  married  women  and  minors 

1 82  Am.  8t.  Rep.  361. 
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might  do  certain  things  in  their  own  right,  which  ordinarily 
they  would  be  disqualified  from  doing,  but  it  does  not  pur- 
port to  repeal  or  change  any  pre-existing  statute,  nor  does  it 
change  the  status  of  property  deposited  by  the  wife  in  her 
own  name  after  marriage.  The  section  does  not  seem  to  me 
even  to  imply  a  repeal  of  section  164  of  the  Civil  Code,  and 
if  it  did,  the  rule  is,  that  the  repeal  of  a  law  by  implication 
is  not  favored.  It  would  require  language  of  unmistakable 
meaning,  or  a  direct  statutory  enactment,  to  accomplish  a 
repeal.    (Capron  v,  Hitchcock,  98  Cal.  427.) 

It  would  subserve  no  useful  purpose  to  state  the  evidence. 
We  have  given  it  careful  consideration,  and  are  of  the  opin- 
ion that  plaintiff  failed  to  show  by  clear  and  convincing 
evidence  that  the  money  now  claimed  was  the  separate 
property  of  decedent  at  her  death,  or  at  any  time  during  her 
marriage  with  Nicholson.  The  evidence  showed  that  she  had 
separate  property  when  she  married  him,  but  we  think  there 
was  evidence  to  support  the  finding  of  the  court  as  to  what 
became  of  it,  and  as  to  the  character  of  her  subsequent  de- 
posits. 

2.  The  court  admitted  in  evidence  for  defendant  the 
judgment  roll  in  an  action  brought  by  Nicholson  against  this 
defendant  (which  was  an  action  to  recover  the  same  money 
here  involved),  in  which  Nicholson  had  judgment.  Plaintiff 
objected  to  the  evidence  as  irrelevant  and  immaterial,  and 
now  urges  the  ruling  as  error.  We  cannot  see  that  this  evi- 
dence was  at  all  material  under  the  issues.  Plaintiff  was 
not  a  party  to  that  suit,  and  judgment  in  it  settled  no  right 
of  plaintiff  to  the  money.  Respondent  states  that  the  only 
purpose  of  the  evidence  was  to  show  diligence  on  its  part, 
and  was  offered  for  that  specific  purpose,  as  the  record 
shows,  and  not  to  establish  the  character  of  the  fund.  We 
fail  to  see  why  respondent  was  called  upon  to  show  dili- 
gence. There  was  no  obligation  resting  upon  it  to  move 
in  the  matter  until  the  money  was  demanded,  and  diligence 
in  answering  Nicholson's  suit  had  no  bearing  on  plaintiff's 
suit  subsequently  brought.  The  evidence,  however,  was 
full  as  to  the  history  of  the  account  kept  by  decedent  with 
the  savings  society,  and  as  to  the  character  of  the  money  in 
question.  In  no  phase  of  the  case  can  we  see  that  this 
judgment  roll  could  have  prejudiced  plaintiff,  or  that  it 
had  the  slightest  influence  with  the  court. 

3.  Plaintiff  offered  in  evidence  the  will  of  Mrs.  Nidiolson, 
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made  in  1894,  in  which  she  disposed  of  certain  real  property, 
and  the  money  standing  to  her  credit  with  defendant.  On 
defendant's  objection,  the  evidence  was  refused.  The  ruling 
was  not  error.  Declarations  made  in  the  will,  and  without 
the  knowledge  of  her  husband,  were  not  admissible  to  prove 
that  the  property  was  separate. 

4.  Witness  Nicholson  testified  for  defendant  that  he  did 
not  know  until  after  his  wife's  death  that  she  had  a  bank 
account.  Plaintiff  called  a  witness  in  rebuttal,  who  was 
asked  if  Nicholson  did  not,  on  the  morning  after  Mrs. 
Nicholson's  death,  say  to  witness  that  his  wife  was  a  peculiar 
woman ;  that  she  collected  her  own  rents,  paid  her  taxes^ 
and  kept  her  own  bank  account.  Defendant  objected,  ou 
the  ground  of  immateriality,  and  that  it  was  not  proper  re- 
buttal, and  not  competent  to  contradict  or  impeach  Nich- 
olson. As  impeaching  evidence  there  was  no  foundation 
laid  for  it,  and  as  rebutting  Nicholson's  statement  it  would 
have  added  nothing,  for  he  stated  that  he  did  not  know 
of  the  bank  account  until  after  his  wife  died.  Plaintiff  could 
not  have  been  prejudiced  by  the  ruling ;  if  the  question  had 
been  answered  as  expected  by  counsel,  the  answer  would  have 
been  what  Nicholson  already  had  testified  to. 

We  discover  no  error  in  the  record,  and  advise  that  the 
judgment  and  order  be  affirmed. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Qaroutte,  J.,  Van  Dyke,  J. 
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[S.  F.  No.  1882.    Department  One.— October  26,  1901.] 

CHARLES  ASHTON  and  JULIUS  JACOBS,  Exeoutora, 
etc.,  Respondente,  v.  THE  ZEILA  MINING  COM- 
PANY,  Appellant. 

Ck)RPOBATION8 — ^TbANSFEB  OF  StOGK — ^DeCBKB  OF  DISTRIBUTION — APPEAL 

— Revbrsal — ^AcnoN  by  Executor  to  Recover  Dividends. — ^The 
transfer  of  stock  in  a  corporation  to  a  distributee,  which  derives 
its'  efficacy  solely  from  the  decree  of  distribution,  is  suspended  as 
to  its  efficacy,  and  as  to  the  power  of  further  transfer  thereof,  by  an 
appeal  from  the  decree,  and  upon  reversal  thereof  the  executor  is 
entitled  to  the  stock,  and  may  maintain  an  action  against  the  cor- 
poration to  recover  dividends  thereon,  though  he  does  not  appear  to 
be  owner  on  the  books  of  the  company. 

Id.— Transfer  of  Stock  by  Indorsement  and  Delivery — Rule  of  Cor- 
poration— Protection  as  to  Dividends. — In  this  state,  title  to  stock 
passes,  as  between  the  parties,  by  indorsement  and  delivery;  and 
any  rule  of  a  corporation  requiring  the  stock  to  be  transferred  upon 
the  books  goes  no  further  than  to  protect  the  corporation  in  paying 
dividends  to  a  recorded  stockholder,  in  the  absence  of  notice  of 
transfer  or  other  right. 

Id. — Title  of  Executors — Improper  Transfer  on  Books. — ^The  cor- 
poration could  not  take  advantage  of  its  own  wrong  in  transferring 
the  stock  on  the  books  from  the  distributee  of  the  stock,  pending  an 
appeal  from  the  decree  of  distribution,  nor  can  the  assignees  derive 
any  rights  thereunder,  sftid  the  title  of  the  executor,  upon  reversal 
of  the  decree,  revived,  and  if  not  a  strict  legal  title,  was,  in  its 
legal  consequences,  equivalent  thereto. 

Id. — Parties  to  Action  for  Dividends— Assignees  of  Stock — 
Waiver  of  Objection — Representation  by  Attorneys. — It  seems 
that  the  assignees  of  the  stock  should  have  been  made  parties  to 
the  action  by  the  executors  to  recover  the  dividends,  but  objection 
on  that  ground  is  waived  if  not  taken  by  demurrer  or  answer. 
Where  the  assignees  were  represented  by  the  same  attorneys  who 
represented  them  in  a  former  action  to  recover  the  stock,  and  might 
have  intervened  in  this  action,  they  cannot  be  prejudiced  by  the 
omission  to  make  them  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Knight  &  Heggerty,  and  George  D.  Collins,  for  Appellant. 

Evans  &  Meredith,  and  Lester  H.  Jacobs,  for  Respondents. 
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SMITH,  C— This  suit  was  brought  to  recover  the  amount 
of  dividends  on  certain  shares  of  the  capital  stock  of  the  de- 
fendant, being  the  same  shares  of  stock  for  which  the  plain- 
tiffs afterwards  recovered  in  the  judgment  affirmed  in  Ash- 
ton  V.  Heggerty,  130  Cal.  516.  The  plaintiffs  recovered 
judgment,  from  which  and  from  the  order  denying  a  new 
trial  the  defendant  appeals. 

The  stock  in  question  belonged  originally  to  the  estate  of 
Hcydenfeldt,  the  plaintiffs'  testator,  and  in  pursuance  of  a 
decree  of  distribution  of  date  October  23,  1893,  the  certifi- 
cates therefor,  indorsed  by  the  executors,  were  delivered  by 
them  to  Elizabeth  A.  Heydenfeldt,  widow  of  the  testator, 
to  whom  they  had  been  distributed.  But  an  appeal  was 
taken  from  this  decree,  which  resulted  in  its  reversal,  March 
15,  1895.  (Estate  of  Heydenfeldt,  106  Cal.  434.)  Mean- 
while, January  18,  1894,  pending  the  appeal,  the  stock  was 
transferred  on  the  books  of  the  defendant  to  Mrs.  Heyden- 
feldt, and  again,  April  14,  1894  (upon  her  assignment), 
to  Sunshine  O.  Heydenfeldt,  the  corresponding  certificates 
being  issued.  Afterwards,  one  share  was  assigned  and  trans- 
ferred on  the  books  of  the  defendant  to  Heggerty.  This 
&«^ignment  and  the  assignment  to  Sunshine  Heydenfeldt, 
who  was  a  party  to  the  administration  proceedings,  were 
without  consideration,  and  the  transfers,  it  is  alleged  and 
found,  were  made  by  the  defendant,  with  notice  of  the 
pendency  of  the  appeal  and  of  the  rights  of  the  estate.  The 
defendant  was  also  served,  after  the  reversal  of  the  decree, 
with  a  written  notice  of  the  claims  of  the  plaintiffs  to  the 
stock,  and  of  the  dividends  accrued  and  to  accrue  thereon. 
The  dividends  in  question  (six  in  number)  were  thereafter 
declared,  and  were  paid,  with  the  exception  of  one,  to  Sun- 
shine Heydenfeldt,  in  pursuance  of  a  judgment  in  an  action 
to  which  the  plaintiffs  were  not  parties. 

The  question  of  the  plaintiffs'  right  to  the  stock  was  dis- 
posed of  in  the  former  decision.  (Ashton  v,  Heggerty,  130 
Cal.  516.)  The  remaining  points  made  by  the  appellants 
are, — 1.  That,  on  the  facts  found,  the  plaintiffs  were  not 
entitled  to  recover;  2.  That  the  findino;  as  to  demand  on  the 
defendant  is  not  sustained  by  the  evidence;  and  3.  That  the 
court  failed  to  find  on  the  affirmative  defense  set  up  in  the 
answer. 

The  last  two  points  may  be  briefly  disposed  of.  The  alle- 
gations contained  in  the  affirmative  defense  set  up  no  new 
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matter,  and  are  fully  covered  by  the  findings.  The  objection 
to  the  sufficiency  of  the  evidence  to  justify  the  finding  as  to 
demand  is  based  upon  a  supposed  variance  between  the  facts 
alleged  and  found,  and  the  evidence.  The  actual  dividends 
were  declared  June  20,  July  20,  August  22,  September  20, 
October  17,  and  December  21,  1895,  and  were  for  ten  cents 
per  share  each;  the  dividends  referred  to  in  the  complaint 
and  findings  are  described  in  precisely  the  same  terms,  ex- 
cept, as  to  the  first  five,  that  the  year  is  given  as  '1894," 
instead  of  "1895."  But  this  is  obviously  a  mere  clerical 
error,  as  is  shown  by  the  preceding  allegations  of  the  com- 
plaint and  findings,  which  describe  the  dividends  Intended 
as  made  after  the  reversal  of  the  decree  ("March  15, 1895"), 
and  after  the  date  of  the  written  notice  referred  to  ("the 
20th  of  June,  1895").  Nor  was  it  shown  or  claimed  that 
dividends  were  declared  in  1894,  or  that  any  dividends,  other 
than  the  six,  were  declared  in  1895. 

The  remaining  point,  more  specifically  stated,  is,  that  the 
plaintiffs'  title,  as  shown  by  the  complaint  and  findings,  is 
insufficient  to  maintain  the  action.  This  position  is  based  by 
the  counsel  of  appellant  on  two  grounds,  essentially  different ; 
namely,  that  the  action  can  be  maintained  only  by  the  party 
appearing  to  be  the  owner  on  the  books  of  the  company,  and 
that  it  cannot  be  maintained  on  a  merely  equitable  title, 
such  as  it  is  claimed  is  the  plaintiffs'. 

The  former  proposition  cannot  be  sustained,  at  least  not 
ill  this  state,  ^vhere,  by  express  provision  of  the  law,  stock  is 
transferred,  "as  to  the  parties  thereto,"  by  simple  indorse- 
ment and  delivery.  (Civ.  Code,  sees.  324,  1459.)  The  rule 
is  different  where,  by  express  provisions  of  the  law,  stock  is 
made  "transferable  only  on  the  books  of  [the]  company," 
etc.  (Northrop  v,  Newton  and  Bridgeport  Tv/mpike  Co,, 
3  Conn.  544;  1  Morawetz  on  Corporations,  sec.  170, — cited 
by  appellant's  counsel) ;  and  possibly,  as  is  said  by  the  author 
last  cited,  the  same  rule  may  apply — ^in  the  absence  of  ex- 
press statutory  provisions  such  as  ours — ^to  cases  where  it  is 
so  provided  in  the  articles  of  incorporation  or  by-laws.  But, 
ordinarily,  the  rule  goes  no  further  than  to  protect  the  cor- 
poration "in  paying  divdends  to  a  recorded  stockholder," 
in  the  absence  of  notice  of  transfer  or  other  right.  (2  Cook 
on  Corporations,  sec.  538;  2  Thompson  on  Corporations,. 
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sees.  2180,  2387, — cited  by  appellant.  See  also  Ellis  v.  Pro- 
prietors of  Essex  Merrimack  Bridge,  19  Mass.  243 ;  Robinson, 
V,  National  Bank,  95  N.  Y.  637,  642;  Hill  v.  Atoka  CoalA 
Min.  Co.,  21  S.  W.  Rep.  508;  Spreckels  v.  Nevada  Bank,  113 
Cal.  272,  276.1) 

Nor  do  we  think  tenable  the  proposition  that  the  action 
cannot  be  maintained  on  such  a  title  as  the  plaintiffs'.  The 
tiansfer  of  the  stock  to  Mrs.  Heydenfeldt  derived  its  whole 
efficacy  from  the  decree  of  distribution ;  and  when  the  decree 
was  reversed,  "the  matter  stood  as  though  no  decree  had 
been  made."  {Ashton  v.  Heydenfeldt,  124  Cal.  17.)  In  the 
meanwhile  the  efficacy  of  the  decree,  and  of  the  indorsement 
and  delivery  of  the  stock  made  in  pursuance  thereof,  was 
suspended,  and  the  defendant  was  not  authorized  to  make 
the  transfer  on  the  books  to  Mrs.  Heydenfeldt,  or  the  other 
transfers.  Nor  can  the  defendant  derive  advantage  from 
its  wrongful  act  in  doing  so  (1  Morawetz  on  Corporations, 
sees.  181  et  seq.) ;  nor  can  the  assignees  derive  any  rights 
therefrom,  or  by  reason  of  their  assignments,  other  than 
those  of  Mrs.  Heydenfeldt.  The  case  stands,  therefore,  in 
principle,  as  though  the  transfers  on  the  books  of  the  de- 
fendant had  not  been  made,  and  Mrs.  Heydenfeldt  remained 
the  only  party  involved ;  and  on  the  reversal  of  the  decree  of 
distribution,  her  interest,  or  at  least  her  beneficial  interest, 
and  that  of  her  assignees  ceased,  and  the  rights  of  the  exec- 
utors, if  previously  suspended,  revived.  (Ashton  v,  Heyden- 
feldt, 124  Cal.  14.)  Thereupon — as  was  ruled  in  the  case 
cited — the  executors  were  entitled  to  recover  the  stock ;  which 
was,  in  effect,  to  hold  that  the  title  of  the  executors,  if  not  the 
complete  legal  title,  was,  in  its  legal  consequences,  equiv- 
alent to  it.  The  case  must  therefore  be  regarded  as  coming 
within  the  authority  of  that  decision. 

In  reaching  this  conclusion  we  have  not  thought  it  nec- 
essary to  consider  the  supposed  distinction  between  the  legal 
and  the  equitable  title,  or  to  determine  w^hether  the  title  of 
the  executors  is  the  one  or  the  other.  The  distinction  be- 
longs appropriately  to  the  law  of  real  estate ;  and  though  it 
has  been  extended  to  personalty,  the  application  with  regard 
thereto  has  been  l^s  extensive,  and  the  distinction  itself  is 
less  significant.  For,  in  many  cases, — as,  for  example,  in  the 
case  of  money  received  in  trust  or  for  the  use  of  another, — 

154  Am.  St.  Rep.  348. 
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courts  of  law  recognize  the  equitable  as  the  legal  title ;  and 
even  where  the  distinction  obtains,  the  equitable  is  regarded 
as  the  true  owner  by  courts  of  equity.  Hence,  in  this  state, 
where  the  courts  exercise  both  jurisdictions,  the  question  as 
to  the  nature  of  the  title  sued  upon  is  generally  immaterial ; 
or,  rather,  it  is  material  only  to  the  question  of  the  nature  of 
the  action,  whether  legal  or  equitable,  and  to  the  question 
of  parties. 

With  regard  to  the  latter  question,  the  assignees  should 
perhaps  have  been  made  parties,  as  they  were  in  the  suit  of 
Aahton  v.  Heggerty,  130  Cal.  516,  which  was  brought  for  the 
recovery  of  the  stock.  But  no  objection  on  this  score  was 
made,  either  by  demurrer  or  answer,  and  the  objection  must 
therefore  be  regarded  as  waived.  (Code  Civ.  Proc,  sec.  434.) 
Nor  were  the  assignees  in  any  way  injured,  as  they  were  par- 
ties to  the  other  suit,  and  are  represented  in  this  by  the  same 
attorneys,  and  could  have  intervened  if  they  desired. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


[S.  F.  No.  1873.    Department  One.— -October  26,   1901.] 
SAN  FRANCISCO  AND  SAN  JOAQUIN  VALLEY  RAIL- 
WAY  COMPANY,  Respondent,  v.  GEORGE  LEVIS- 
TON,  Appellant. 

Eminent  Domain — ^Action  to  Ck)NDEMN  Land  fob  Raiiaoad— Plead- 
ing— Construction  of  Code. — A  railroad  company  organized  to 
construct  and  operate  a  steam-railroad  to  carry  passengers  and 
freight  for  hire  is  a  common  carrier  and  is  authorized  by  the  Code 
of  Civil  Procedure  to  condemn  land  for  its  use;  and  it  need  not 
aver  in  its  complaint  that  it  was  organized  for  "public  transporta- 
tion," as  mentioned  in  subdivision  4  of  section  1238  of  the  Code  of 
Civil  Procedure.  The  clause  in  which  those  words  occur  was  in- 
tended to  qualify  only  the  words,  "canals,  ditches,"  and  has  no  ap- 
plication to  railroads. 
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Id. — Location,  General  Route,  and  Termini  of  Road — Certainty. — 
A  complaint  showing  an  incorporation  for  the  purpose  of  con- 
structing a  railroad,  "commencing  at  the  city  and  county  of  San 
Francisco/'  and  ^'running  in  a  general  easterly  direction  to  Stock- 
ton, and  thence  in  a  general  easterly  and  southerly  direction  to  a 
point  in  the  vicinity  of  Bakersfield,"  shows  the  location,  general 
route,  and  termini  of  the  road  with  sufficient  certainty. 

Id. — Findings — Admissions — Evidence — Error  without  Prejudice. — 
Where  the  court,  in  the  action  to  condemn  land,  found  that  all  of 
the  allegations  of  the  complaint  were  true,  and  the  findings  of  the 
court  and  verdict  covered  all  of  the  issues,  and  were  sustained  hy 
the  evidence,  an  erroneous  finding,  that  certain  allegations  of  the 
complaint  were  admitted  by  the  defendant  in  open  court,  is  not 
prejudicial  to  the  defendant. 

Id. — Interest — Costs — Condition  or  Condemnation. — ^The  code  doea 
not  provide  for  interest  on  the  verdict;  and  does  not  require  the 
payment  of  costs  as  a  condition  of  the  final  order  of  condemna- 
tion. The  only  condition  imposed  is  the  payment  of  the  sum  of 
money  assessed,  within  thirty  days  after  final  judgment,  and  that 
excludes  any  other  condition. 

APPEALS  from  a  judgment  and  final  order  of  condem- 
nation of  land  in  the  Superior  Court  of  Contra  Costa  County. 
Joseph  P.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

Riordan  &  Lande,  and  William  Leviston,  for  Appellant. 

E.  F.  Preston,  and  William  S.  Wells,  for  Respondent. 

SMITH,  C. — Appeals  from  judgment  and  final  order  of 
condemnation  in  suit  to  condemn  defendant's  land. 

The  complaint  was  demurred  to  generally,  and  on  the 
special  grounds  (among  others)  that  it  is  ambiguous,  unin- 
telligible, and  uncertain  in  its  allegations  as  to  the  location, 
general  route,  and  termini  of  the  plaintiff's  road,  and,  also, 
that  it  does  not  appear  from  its  allegations  that  the  use  for 
which  the  property  is  required  is  a  public  use. 

With  regard  to  the  latter  point,  the  allegation  of  the 
complaint  is,  in  effect,  that  the  plaintiff  was  incorporated 
for  the  purpose  of  constructing  and  operating  a  steam-rail- 
road "for  the  carrying  of  passengers  and  freight  ...  for 
hire,"  etc. ;  and  the  specific  point  is,  that  this  does  not  show 
that  it  was  for  "public  transportation,"  as  mentioned  in  sub- 
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division  4  of  section  1238  of  the  Code  of  Civil  Procedure. 
But  the  clause  in  which  the  quoted  expression  occurs  is,  we 
think,  intended  to  qualify  only  the  words,  "canals,  ditches," 
etc.,  and  has  no  application  to  the  preceding  words.  The 
construction  is  sufficiently  clear  from  the  nature  of  the  quali- 
fying clause ;  but  it  is  also  required  by  the  provisions  of  the 
Civil  Code,  which  impose  on  all  railroad  corporations  the 
duties  of  common  carriers,  and  confer  upon  them  the  right 
of  acquiring  lands,  etc.,  under  the  provisions  of  the  Code  of 
Civil  Procedure.    (Civ.  Code,  sees.  481,  465,  subd.  7.) 

The  other  objection  to  the  complaint  is  equally  untenable. 
The  allegations  as  to  "the  location,  general  route,  and 
termini"  of  the  plaintiff 's  road  (Code  Civ.  Proc,  sec.  1244, 
subd.  4)  are,  that  the  plaintiff  was  incorporated  for  the  pur- 
pose of  constructing  a  railroad,  "commencing  at  the  city 
and  county  of  San  Francisco,  .  .  .  and  running  in  a  general 
easterly  direction  to  Stockton,  .  .  .  and  thenoe  in  a'general 
easterly  and  southerly  direction  to  a  point  in  the  vicinity  of 
Bakersfield ;  .  .  .  that  the  location  and  general  route  of  said 
railroad  are  from  a  point  in  the  city  and  county  of  San  Fran- 
cisco, ...  or  some  point  on  the  bay  of  San  Francisco,  or  the 
waters  discharging  into  it,  in  a  general  easterly  direction  to 
the  said  city  of  Stockton,  and  from  said  city  .  .  .  in  an 
easterly  and  southerly  direction  to  a  point  in  the  county  of 
Kern,  in  the  vicinity  of  the  city  of  Bakersfield;  and  the 
termini  of  said  railroad  are  respectively  the  city  and  county 
of  San  Francisco  and  the  said  point  in  the  vicinity  of  said 
city  of  Bakersfield."  The  termini  specified  are  the  same  as 
those  given  in  the  statement  of  the  purpose  of  the  plaintiff's 
incorporation,  and  are  sufficiently  alleged.  (California 
Southern  R,  R.  Co.  v.  Southern  Pacific  R.  R.Co.,  67  Cal.  61; 
Pasadena  v.  Stimson,  91  Cal.  252.)  Nor  is  there  anything 
inconsistent  with  the  alleged  termini  in  the  allegations  of 
the  complaint  as  to  "the  location  and  general  route"  of  the 
road.  These  refer  to  the  point  of  commencement  of  the 
location  or  course  located,  which,  in  the  case  of  any  road 
running  easterly  from  San  Francisco,  as  one  of  its  termini, 
must  necessarily  be  on  the  easterly  shore  of  the  bay,  or  on 
some  of  the  waters  discharging  into  it,  and  at  a  point  on  the 
general  easterly  course  to  Stockton  mentioned.  The  point 
is  not  very  exactly  determined,  nor  is  it  necessary  that  it 
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should  be.    It  is  not  a  terminus  of  the  road,  but  merely  the 
commencement  of  its  location,  or  course  as  located. 

Another  point  urged  is,  that  the  court  failed  to  find  on 
certain  issues  raised  by  the  complaint  and  answer.  This  is 
not  exactly  the  case ;  for  the  court  in  fact  finds  that  all  the 
allegations  of  the  complaint  are  true.  But  it  is  recited  in 
the  judgment  that  certain  allegations  (being  all  other  than 
those  covered  by  the  verdict)  were  admitted  by  defendant  in 
open  court,  and  it  appears  from  the  bill  of  exceptions  that 
this,  in  fact,  was  not  the  case.  But  it  also  appears  from  the 
bill  that  on  some  of  these  issues  evidence  was  given,  not  only 
sufficient  to  justify  the  findings,  but  conclusively  so;  and 
with  reference  to  these  the  error  of  the  court  in  supposing 
the  allegations  to  be  admitted  was  in  no  way  prejudicial  to 
the  defendant.  The  verdict  of  the  jury  determined  the 
ownership  of  the  lands  affected  by  the  suit,  the  value  of  the 
land  condemned,  and  the  damages  accruing  to  the  remaining 
land  of  the  defendant,  and  the  cost  of  fencing  and  cattle- 
guards, — thus  disposing  of  all  the  matters  provided  for  in 
section  1248  of  the  Code  of  Civil  Procedure,  that  were  in- 
volved. The  remaining  issues,  or  rather  those  to  which  the 
objections  urged  by  the  appellant  refer,  relate  to  the  location 
of  the  road,  to  the  necessity  of  the  right  of  way,  and  to  the 
compatibility  of  the  location  with  the  greatest  public  good 
or  the  least  private  injury.  As  to  the  location  of  the  road 
through  the  land  of  the  defendant,  that  was  definitely  shown 
by  the  description  given  in  the  complaint, — which  is  not 
questioned, — and  by  the  verdict,  and  also  by  the  testimony 
of  the  plaintiff's  engineer,  and  the  maps  put  in  evidence;  and 
there  was  no  conflicting  evidence.  As  to  the  location  else- 
where, or  the  location  and  general  course,  there  was  no  denial 
in  the  answer,  except  as  to  the  termini,  which  were  proved 
by  the  plaintiff's  engineer,  who  testified,  also,  as  to  the  defin- 
ite location  of  the  road  from  Port  Richmond  (on  the  bay) 
to  Giant's  Station,  a  point  beyond  the  defendant's  land.  A& 
to  the  necessity  of  the  right  of  way,  the  existence  of  the 
public  use  and  the  location  through  the  defendant's  land 
establish  the  necessity.  (Civ.  Code,  sec.  465,  subds.  1,  4,  7 ; 
Pasadena  v,  Stimson,  91  Cal.  253.)  With  regard  to  the  com- 
patibility of  the  location  of  plaintiff's  road  with  the  greatest 
public  good  and  least  private  injury,  there  was  no  issue. 
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The  defendant  indeed  denies  such  compatibility,  but  there 
was  no  allegation  on  the  point  in  the  complaint,  nor  was 
any  required  (Code  Civ.  Proc,  sec.  1244) ;  nor  was  there  any 
evidence.     {Pasadena  v.  Stimson,  91  Cal.  255,  257.) 

The  remaining  objections  urged  by  the  appellant  are,  that 
the  judgment  did  not  allow  interest  on  the  amount  found  by 
the  jury,  or  require  the  payment  of  the  costs  as  a  condition 
of  the  final  order  of  condemnation.  It  would  doubtless  be  a 
reasonable  provision  to  require  the  payment  of  costs  as  a 
condition  of  condemnation.  But  we  find  no  provision  of  the 
code  requiring  this  condition  to  be  imposed.  Nor  is  there 
any  provision  requiring  interest  to  be  allowed  from  the  date 
of  the  verdict.  The  only  condition  imposed  is  the  payment 
of  "the  sum  of  money  assessed,"  "within  thirty  days  after 
final  judgment,"  and  that  "when  payments  have  been  made," 
etc.,  a  final  order  of  condemnation  shall  be  rendered  (Code 
Civ.  Proc.,  sees.  1251,  1253),  which  seems  to  exclude  the  idea 
of  any  other  condition  than  the  one  specified  being  proper. 

I  advise  that  the  judgment  and  order  appealed  from — the 
former  entitled  "Preliminary  order  of  condemnation"  and 
the  latter  "Final  order  of  condemnation" — be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from — the  former  entitled  "Prelim- 
inary order  of  condemnation"  and  the  latter  "Final  order 
of  condemnation" — are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
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[Sac.  No.    1857.    Department  One.—October  26,   1901.] 
E.  C.  LYLES,  Kaspondeiit,  v.  E.  B.  PERRIN,  Appellant. 

Deed  or  Grant — Previous  Conveyance  or  Water  Right — Breach  of 
Impued  Co\'enant — Damages. — ^A  deed  of  grant,  expressly  grant- 
ing a  water  right  as  an  appurtenance  to  the  land  conveyed,  implies 
a  covenant  against  a  previous  conveyance  thereof;  and  where  such 
water  right  was  appurtenant  to  the  land,  when  the  negotiations  for 
purchase  thereof  were  begun  by  the  grantee,  and  was  conveyed  to  a 
third  person,  prior  to  such  deed  of  grant,  the  purchaser  is  entitled 
to  recover  from  his  giantor  the  value  of  the  water  right,  as  damages 
for  the  breach  of  such  imp  Med  covenant. 

Id. — Pleading — Evidence  of  Deed — Immaterial  Variance — Defect 
Supplied  by  Answer. — ^A  variance  between  the  complaint  and  the 
evidence,  as  to  the  deed,  is  immaterial,  if  it  could  not  have  pre- 
judiced the  defendant.  Where  it  appears  that  the  defect  in  the 
complaint  was  supplied  by  the  express  allegations  of  the  answer, 
and  that  the  defendant  offered  the  deed  in  evidence,  he  could  not 
be  prejudiced  by  its  admission. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  trial.  E. 
W.  Risley,  Judge. 

The  factd  are  stated  in  the  opinion. 

M.  K.  Harris,  for  Appellant. 

Harris  &  Hubbard,  for  Respondent. 

SMITH,  C. — ^The  plaintiff  recovered  judgment  for  the 
sum  of  five  hundred  dollars,  the  value  of  a  water  right  appurt- 
enant to  land  purchased  by  him  from  the  defendant,  and 
conveyed  away  by  the  latter  before  the  execution  of  the  deed. 
The  defendant  appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial. 

The  contract  for  the  purchase  of  the  land  was  made  be- 
tween the  plaintiff  and  defendant,  May  8,  1894,  at  which 
time  the  water  right  in  question  was  appurtenant  to  and  part 
of  the  land  purchased.  The  form  of  the  contract  was  an 
escrow  deed  to  one  Bryan,  son-in-law  of  the  plaintiff,  and  an 
accompanying  agreement  signed  by  the  defendant,  ac- 
knowledging the  receipt  of  twelve  hundred  dollars  from 
Bryan,  and  directing  the  delivery  of  the  deed  to  him  upon 

the  payment  of  the  balance  of  the  purchase  money ;  but,  as 
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understood  by  both  parties,  Bryan  was  merely  a  nominal 
party,  and  the  deed  and  agreement  were  taken  in  his  name 
for  the  convenience  and  for  the  use  of  the  plaintiff.  The 
escrow  deed  was  afterwards  destroyed,  and,  October  16,  1894, 
the  defendant  executed  to  the  plaintiff  a  deed  purporting, 
for  the  consideration  therein  named,  to  grant,  bargain,  sell, 
and  convey  the  land  described  (which  was  the  same  that  was 
originally  purchased),  "together  with  the  water  right  there- 
on." But  in  the  mean  while,  August  30,  1894,  the  defend- 
ant had  conveyed  the  water  right  to  another.  The  value  of 
the  water  right  was  found  by  the  court  to  be  five  hundred 
dollars, — the  sum  for  which  judgment  was  rendered. 

It  is  contended  by  the  appellant  that  all  previous  transac- 
tions and  agreements  were  merged  in  the  deed  finally  exe- 
cuted, and  that  its  effect  could  not  be  altered  by  evidence  of 
such  transactions  or  by  parol  evidence.  But,  without  ad- 
mitting this  contention,  it  will  be  sufficient  to  say  that  the 
deed  itself  grants,  expressly,  the  water  right  on  the  land, 
and  that  this  is  clearly  identified  by  the  circumstances 
shown  as  the  right  that  was  appurtenant  to  the  land  at  the 
beginning  of  the  negotiations.  The  case  presented  is,  there- 
fore, simply,  that  of  a  previous  conveyance  of  part  of  the 
estate  the  deed  purported  to  grant,  which  was  in  contraven- 
tion of  the  covenant  implied  in  his  deed.  (Civ.  Code,  sec. 
1113,  subd.  1.)  The  judgment,  on  the  facts  proved  and 
found,  was  therefore  clearly  right. 

It  is  claimed  that  the  facts  alleged  do  not  altogether  corre- 
spond with  the  facts  found,  and  that  there  is  indeed  no  ref- 
erence in  the  complaint  to  this  deed.  But  the  variance,  if 
any,  could  not  have  been  in  any  way  prejudicial  to  the  de- 
defendant,  and  may  therefore  be  disregarded.  (Code  Civ. 
Proc.,  sec.  469.)  In  fact,  it  may  be  added,  this  defect  was 
supplied  by  the  express  allegations  in  the  answer  (Herd  v, 
Tuohy,  133  Cal.  55),  and  the  deed  itself  was  put  in  evidence 
by  the  defendant. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
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IS.  F.  No.  1980.    Department  One.— October  28,   1901.] 

ANNE  M.  TAPPENDORFF,  Respondent,  v.  BARTHOL 
MORANDA,  Appellant. 

Ejectment — Pleading — Hoicesteai>— Statement  of  "Cost"  Value. — 
In  an  action  of  ejectment  by  a  wife  to  recover  the  possession  of  a 
homestead,  of  which  the  husband  had  made  a  lease  without  her 
signature,  where  the  complaint  set  forth  a  copy  of  the  declaration 
of  homestead,  attached  as  an  exhibit  to  the  complaint,  which  pur- 
ported to  state  the  actual  "cost"  value  of  the  property,  instead  of 
its  actual  cash  value,  as  required  by  the  statute,  such  complaint 
does  not  state  a  cause  of  action,  and  a  demurrer  thereto  should 
have  been  sustained. 

Id. — Compliance  with  Homestead  Law  Essential. — ^The  right  to  a 
homestead,  with  the  privileges  and  immunities  incident  thereto,  is 
of  statutory  creation,  and  exists  only  upon  compliance  with  the  re- 
quirements of  the  statute. 

Id. — ^Amendment  of  Complaint — Service — Improper  Judgment  by 
Default. — The  amendment  of  the  complaint  so  as  to  conform  to 
the  declaration  of  homestead,  which  in  fact  stated  the  actual  cash 
value  of  the  premises,  was  in  matter  of  substance,  and  had  the  effect 
to  set  aside  a  default  of  the  defendant,  previously  entered,  and  no 
*  judgment  by  default  could  be  entered  upon  the  amended  complaint 
without  proof  of  service  thereof  upon  the  defendant,  and  a  default 
thereafter  occurring.  The  court  erred  in  rendering  judgment 
against  the  defendant  without  proof  of  such  service. 

Id. — Amendment  Written  Tn  Original  Complaint. — The  writing  of 
an  amendment  in  the  original  complaint,  so  as  to  change  it  in  mat- 
ter of  substance,  makes  it  none  the  less  an  amended  complaint,  a 
copy  of  which  must  be  served  npon  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.   G.  W.  Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gregor  &  Connick,  for  Appellant. 

S.  D.  O'Neal,  and  L.  F.  Puter,  for  Respondent. 

HARRISON,  J.— The  plaintiff  is  the  wife  of  Frederich 
Tappendorff,  and  seeks  by  this  action  to  recover  from  the 
defendant  the  possession  of  certain  real  property  in  the 
county  of  Humboldt.  In  her  complaint,  after  setting  forth 
facts  under  which  a  homestead  might  be  declared  by  her 
husband,  she  alleges  that  on  the  sixteenth  day  of  May,  1878, 
her  husband  executed  and  acknowledged  ''a  valid  declaration 
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of  homestead"  upon  said  premises,  and  that  the  same  was 
on  said  day  recorded  in  the  oflice  of  the  county  recorder. 
A  copy  of  the  said  declaration  is  attached  to  the  complaint, 
and  by  averment  made  a  part  thereof.    This  copy  contained 
the  statement  "that  the  actual  cost  value  of  said  property 
is  three  thousand  dollars."    The  plaintiff  further  alleges  that 
on  October  20,  1897,  her  husband  executed  to  the  defendant 
a  lease  of  said  land  for  the  term  of  five  years,  under  which 
the  defendant  entered   and  took  possession   thereof;  that 
she  did  not  unite  or  join  with  her  husband  in  the  execution 
of  the  said  lease;  that  she  has  demanded  possession  of  the 
said  premises  from  the  defendant,  and  that  he  has  refused  to 
deliver  the  same,  and  still  withholds  them  from  her.    The 
defendant  demurred  to  the  complaint,  upon  the  ground  that 
there  was  a  defect  of  parties  plaintiff,  in  that  her  husband 
should  have  been  joined  with  her;  that  the  plaintiff  has 
not  the  capacity  to  sue,  and  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.     The 
court  overruled  the  demurrer,  and  the  defendant  failing  to 
answer,  his  default  was  entered  on  the  sixth  day  of  Apjril, 
1899.    Thereafter— April  13th— the  plaintiff  applied  to  the 
court  for  the  relief  demanded  in  her  complaint,  and  upon 
producing  the  original  declaration  of  homestead,  as  recorded 
in  the  office  of  the  county  recorder,  wherein  was  stated  the 
cash  value  of  the  premises,  instead  of  the  cost  value  thereof, 
the  court  made  an  order  permitting  her  to  amend  her  com- 
plaint by  striking  out,  in  the  copy  of  the  declaration  of  home- 
stead attached  thereto,  the  word  "cost,"  in  the  paragraph 
above  quoted,  and  inserting  therein,  in  its  place,  the  word 
"cash."    This  amendment  was  made  without  any  notice  to 
the  defendant,  and  without  his  consent,  and  neither  the  said 
amendment,  nor  a  copy  of  the  complaint  as  amended,  was 
served  upon  him.     Immediately  after  making  the  amend- 
ment, the  plaintiff  presented  to  the  court  evidence  in  sup- 
port of  her  complaint,  and  judgment  was  thereupon  rendered 
in  her  favor.    From  this  judgment  the  defendant  has  ap- 
pealed, bringing  the  appeal  here  upon  the  judgment  roll, 
including  a  bill  of  exceptions. 

The  validity  of  the  declaration  of  homestead  which  was 
annexed  to  the  original  complaint  is  to  be  determined  by  a 
consideration  of  its  terms,  and  not  according  to  the  opinion 
of  the  pleader.  If  the  complaint  had  alleged  that  on  May 
16, 1878,  the  husband  of  the  plaintiff  executed  and  acknowl- 
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edged  the  following  instrument  (setting  forth  the  declaration 

of  homestead),  and  filed  the  same  in  the  recorder's  office, 
and  that  the  same  is  a  "valid"  declaration  of  homestead, 
such  statement  would  not  prevail  over  the  terms  of  the  in- 
strument itself.  Annexing  the  copy  of  the  declaration  of 
homestead  to  the  complaint,  and  making  it  a  part  thereof, 
had,  however,  the  same  effect  as  if  it  had  been  set  forth  at 
length  in  the  body  of  the  complaint.  It  was  essential  to 
the  plaintiff's  cause  of  action  that  her  complaint  should 
show  that  the  land  sued  for  was  covered  by  a  valid  declara- 
tion of  homestead.  Otherwise  she  could  not  sue  alone,  but 
the  right  of  action  would  have  been  in  her  husband.  (Code 
Civ.  Proc,  sec.  370.) 

The  right  to  a  homestead,  and  to  enjoy  the  privileges  and 
immunities  incident  thereto,  is  purely  a  statutory  creation, 
and  exists  only  upon  a  compliance  with  the  requirements  of 
the  statute.  What  the  statute  has  specifically  prescribed  as 
a  requisite  for  impressing  the  incidents  of  a  homestead  upon 
a  tract  of  land  is  mandatory,  and  cannot  be  dispensed  with. 
{Cunha  v.  Hughes,  122  Cal.  Ill;*  Reid  v,  Englehart-David- 
8on  etc.  Co.,  126  Cal.  527.*)  One  of  these  requirements  is, 
that  it  shall  contain  an  estimate  of  the  "actual  cash  value" 
of  the  premises.  This  requirement  is  not  complied  with  by 
stating  their  "actual  cost  value."  Such  a  statement,  aside 
from  failing  to  comply  with  the  statute,  fails  to  show  at 
what  period  of  time  the  cost  was  incurred,  or  by  what  stan- 
dard it  was  measured,  or  to  give  any  data  from  which  its 
present  actual  value  can  be  determined,  and  is  in  fact  a 
failure  to  state  its  actual  value.  In  Ames  v.  Eldred,  55  Cal. 
136,  a  declaration  which  stated  that  "the  actual  cash  value 
is  five  thousand  dollars,  and  over,"  was  held  invalid. 

The  copy  of  the  declaration  annexed  to  the  complaint, 
therefore,  failed  to  show  that  there  was  a  valid  homestead 
upon  the  land  sued  for,  and  the  demurrer  should  have  been 
sustained.  It  was  immaterial  that  the  original  declaration 
of  homestead  was  good,  since  the  complaint  was  to  be  judged 
by  itself,  and  not  by  the  facts  upon  which  the  plaintiff  might 
seek  to  establish  her  cause  of  action. 

The  amendment  of  the  complaint  had  the  effect  to  set  aside 
the  default  of  the  defendant  previously  entered,  and  the  com- 
plaint as  amended  should  then  have  been  served  upon  him. 

168  Am.  Si.  Rep.  27,  ^77  Am.  St.  Rep.  206. 
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{Thompson  v,  Johnson,  60  Cal.  292;  Reinhart  v.  Lugo,  86 

Cal.  395;*  Witter  v.  BacliTtian,  117  Cal.  318.)  The  amend- 
ment to  the  complaint  was  in  matter  of  substance,  and  it  waa 
none  the  less  an  amended  complaint,  although  the  amend- 
ment was  written  into  the  original.  The  defendant  was  en- 
titled to  be  served  with  either  a  copy  of  the  amendment,  or  of 
the  original  complaint  as  amended,  and  had  the  right  to  an- 
swer or  demur  thereto  before  a  default  could  be  taken  against 
him.  It  was  therefore  error  for  the  court  to  proceed  and 
render  judgment  against  him  in  the  absence  of  proof  that 
such  service  had  been  made. 
The  judgment  is  reversed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[S.  F.  No.   1918.    Department  One.— October  28,  1901.] 

ERMiST  J.  COTTON  et  al.,     Appellants,  v.     JOHN  B. 
WATSON  et  al.,  Respondents. 

Street- ASSESSMENT — Date  of  Wabbant — Record— Notice — ^Limita- 
TATiON  OF  Time  fob  Appeal. — ^Under  the  provisions  of  the  Street- 
improvement  Act,  the  limitation  of  "thirty  days  after  the  date  of 
the  warrant"  in  which  to  appeal  from  the  assessment  is  to  be 
counted  from  the  date  of  tlie  record  of  the  warrant,  and  not  from  its 
actual  date,  if  different  therefrom.  The  date  of  the  record  of  the 
>varrant  is  that  from  which  notice  is  imputed  to  those  who  have 
the  right  to  appeal. 

Id. — ^IteLiVERY  AND  RETURN  OF  WARRANT. — The  warrant  cannot  be  de- 
livered to  the  contractor,  and  has  no  operative  function,  until  it 
has  been  recorded;  and  it  is  the  intention  of  the  legislature  that 
the  time  within  which  an  appeal  might  be  taken  from  the  assess- 
ment, and  within  which  the  warrant  should  be  returned  to  the 
superintendent,  should  be  the  same, — viz.,  thirty  days  from  the 
time  when  he  was  entitled  to  receive  the  warrant. 

Id. — Statutory  Construction — Rights  of  Parties — Intention  of 
Legislature  as  to  Date  of  Warrant. — ^The  Street-improvement 
Act  ought  not  to  be  construed  as  placing  it  within  the  power  of  the 
superintendent  of  streets,  by  failure  to  record  the  warrant,  essen- 
tially to  impair  or  destroy  the  rights  of  tlie  parties.  The  legisla- 
ture contemplated  that  the  date  of  the  warrant,  and  the  record  of 
the  warrant,  should  be  the  same. 


1  21  Am.  St.  Rep.  52,  and  mutt. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.     S.  P.  Hall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Davis  &  Hill,  and  William  Lair  Hill,  for  Appellants. 

J-  C.  Bates,  for  Respondents. 

HARRISON,  J. — Action  upon  a  street-assessment. 

Judgment  was  rendered  in  favor  of  the  defendants,  and 
the  plaintiffs  have  appealed,  upon  the  judgment  roll,  with- 
out any  bill  of  exceptions.  The  only  question  presented  by 
the  appeal  is,  whether  the  contractor  returned  his  warrant 
to  the  superintendent  of  streets  within  the  time  prescribed  by 
the  statute  for  the  preservation  of  his  lien. 

Section  10  of  the  Street-improvement  Act  provides  (Stats. 
1885,  p.  155)  that  "the  warrant  shall  be  returned  to  the 
superintendent  of  streets  within  thirty  days  after  its  date, 
with  a  return  indorsed  thereon ;  . . . .  and  if  any  contractor 
shall  fail  to  return  his  warrant  within  the  time  and  in  the 
form  provided  in  this  section,  he  shall  thenceforth  have  no 
lien  upon  the  property  assessed." 

The  warrant  issued  by  the  superintendent  is  in  words  and 
figures  as  follows: — 

"By  virtue  hereof,  I,  M.  K.  Millisr,  superintendent  of  streets 
of  the  city  of  Oakland,  county  of  Alameda,  and  state  of  Cali- 
fornia, by  virtue  of  the  authority  vested  in  me  as  said  su- 
perintendent of  streets,  do  authorize  and  empower  Cotton 
Bros.  &  Co.,  agents  or  assigns,  to  demand  and  receive  the 
several  assessments  upon  the  assessment  and  diagram  hereto 
attached,  and  this  shall  be  their  warrant  for  the  same. 

"Oakland^  December  31st,  A.  D.  1895. 

"M.  K.  Miller, 
"Superintendent  of  Streets  of  the  City  of  Oakland." 

The  court  finds  that  after  the  superintendent  had  made 
the  warrant,  "it  was  retained  by  the  superintendent  of  streets 
in  his  possession  until  January  6, 1896,  on  which  day  it  was 
recorded  by  him,  and  the  fact  and  date  of  recording  was 
written  on  it  and  signed  by  him,  and  then  he  delivered  it 
to  the  plaintiffs";  and  that  the  return  on  said  warrant  was 
sworn  to,  February  3,  1896,  and  that  said  warrant  was  re- 
turned to  said  superintendent  of  streets,  February  3,  1896, 
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and  not  before  that  time. 

Section  9  of  the  Street-improvement  Act  (Stats.  1891,  p. 
205)  provides  that  the  warrant  shall  be  signed  by  the  su- 
perintendent and  attached  to  the  assessment,  and  that  it 
shall  be  "substantially"  in  the  form  there  given.  In  the 
form  thus  prescribed,  provision  is  made  for  a  date  to  be 
written  at  the  end  of  the  warrant.  In  Shipman  v,  Forbes, 
97  Cal.  572,  it  was  held  that  the  date  is  an  essential  part  of 
the  warrant,  and  that  it  must  contain  the  month  and  day 
of  the  month,  as  well  as  the  year.  There  is  nothing  in  that 
case,  however,  tending  to  show  that  the  month  or  the  day  of 
the  month  which  is  written  in  the  warrant  is  conclusive  that 
that  is  its  actual  "date,"  if  such  day  or  month  is  inconsistent 
with  other  dates  which  appear  in  the  documents  or  records' 
of  which  the  warrant  is  a  part.  The  time  at  which  an  in- 
strument becomes  operative,  or  has  the  legal  effect  for  which 
it  is  made,  is  its  date.  {Sliaughnessey  v.  Lewis,  130  Mass. 
355.)  The  date  which  is  written  in  an  instnnnent  is  prima 
facie  its  actual  date,  but  when  the  rights  of  a  person  depend 
upon  or  are  measured  from  the  date  of  an  instrument,  it  is 
competent  to  show  that  the  date  written  therein  is  not  its 
actual  date. 

It  is  provided  in  section  9,  aforesaid,  that  the  warrant  and 
other  documents  by  which  the  lien  of  the  asaessment  is 
created  shall  be  recorded  in  the  office  of  the  superintendent  of 
streets,  and  that  "when  so  recorded"  the  assessment  shall  be 
a  lien  on  the  land  assessed  for  the  period  of  two  years  "from 
the  date  of  said  recording."  The  section  also  declares  that 
from  and  after  the  date  of  said  recording  all  persons  named 
in  section  11  of  the  act  shall  be  deemed  to  have  notice 
of  their  contents  as  recorded.  The  persons  named  in  section 
11  thus  referred  to  are  "the  owners,  whether  named  in  the 
iissessment  or  not,  the  contractor  or  his  a^^signs,  and  all  per- 
sons directly  interested  in  any  work  provided  for  in  the  act 
or  in  the  assessment,"  and  it  is  provided  in  this  section  that 
they  may  appeal  from  the  a.ssessment  to  the  city  council 
"within  thirty  days  after  the  date  of  the  warrant.  Section  12 
of  the  act  provides  that  the  contractor  may  bring  an  action  to 
enforce  the  assessment,  "not  loss  than  thirty-five  days  from  the 
date  of  the  warrant,  against  those  pei'sons  who  w^ere  the 
owners  of  the  land  assessed  "on  the  day  of  the  date  of  the 
recording  of  the  warrant." 
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It  i3  also  provided  in  section  9  that  the  warrant  and  other 
documents  shall  be  delivered  to  the  contractor,  on  his  de- 
mand therefor,  "after  they  are  recorded."  The  effect  of  this 
provision  is,  that,  until  the  warrant  has  been  recorded,  it  has 
no  operative  function,  and  it  cannot  be  delivered  to  the  con- 
tractor. Prior  to  that  time  it  is  only  a  lifeless  paper  in  the 
hands  of  the  superintendent  of  streets,  subject  to  alteration 
or  destruction  by  him,  and  is  not  available  as  the  basis  of 
any  proceeding  on  the  part  of  the  contractor.  Until  he  has 
received  the  warrant  he  has  no  authority  to  demand  payment 
of  the  assessment ;  and  by  section  10  he  must  make  this  de- 
mand, and  return  the  warrant,  with  a  verified  statement  of 
the  nature  and  character  of  his  demand  indorsed  thereon, 
"within  thirty  days  after  its  date.'' 

A  consideration  of  these  several  provisions  of  the  statute 
leads  to  the  conclusion  that  the  "thirty  days  after  the  date 
of  the  warrant,"  which  is  the  limitation  of  time  upon  the 
right  of  appeal  from  the  asi^essment,  is  to  be  counted  from 
the  time  that  notice  of  the  assessment  is  imputed  to  those 
who' have  the  right  to  appeal, — i.  e.,  the  date  of  the  record- 
ing of  the  warrant ;  that  as  the  warrant  cannot  be  delivered 
to  the  contractor  until  after  it  has  been  recorded,  the  date 
upon  which  it  is  recorded,  and  not  the  date  which  is  written 
therein,  is  its  actual  dale,  and  the  day  from  which  is  to  be 
computed  the  thirty  days  within  which  he  must  return  it  to 
the  superintendent  of  streets.  It  was  the  evident  intention  of 
the  legislature  that  the  time  within  which  an  appeal  might 
be  taken  from  the  assessment,  and  within  which  the  war- 
rant should  be  returned  to  the  superintendent,  should  be  the 
same,  and  that  the  contractor  should  have  thirty  days  from 
the  time  at  which  he  was  entitled  to  receive  the  warrant 
within  which  to  make  his  demand  and  return.  Otherwise, 
or  upon  the  construction  contended  for  by  the  respondent 
herein,  the  superintendent  might  fail  or  omit  to  record  the 
warrant  for  so  long  a  time  after  he  had  written  therein  the 
date  at  which  he  made  it,  that  these  rights  of  the  parties 
would  be  essentially  impaired,  if  not  destroyed.  The  statute 
ought  not  to  receive  a  construction  which  would  permit  such 
injustice,  unless  imperatively  demanded  by  its  language. 
The  legislature  doubtless  contemplated  that  the  date  of  the 
warrant  would  be  the  same  as  the  date  of  its  recording,  but 
it  must  be  held,  under  the  foregoing  provisions  of  the  act, 
that  if  they  do  not  correspond,  the  date  of  the  recording  is  to 
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be  regarded  as  the  "date  of  the  warrant,"  from  which  the 
time  within  which  any  action  founded  thereon,  or  any  right 
created  thereby,  is  to  be  computed. 
The  judgment  is  reversed. 

Gaxoutte,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing:  in  Bank  denied. 


[S.  F.  No.  1900.    Department  One.— October  29,  1901.] 

E.  M.  GALVIN  et  al,  Appellants,  v.  E.  F.  PALMER,  Re- 
spondent. 

Judgments — ^Vacation — ^Eittbt  of  Second  Judgment — Correction — 
Presumptions — Collateral  Attack. — The  court  has  power  to  cor- 
rect its  records  so  that  the  judgment  shall  conform  to  its  order; 
and  where  a  judgment  was  set  aside  on  the  ground  that  it  was 
entered  by  the  clerk  without  direction  therefor,  and  the  court  subse- 
quently ordered  the  entry  of  a  second  judgment,  such  second  judg- 
ment must  be  deemed  the  true  and  final  judgment  in  the  case;  and 
the  action  of  the  court  must  be  presumed  correct  and  within  its 
jurisdiction,  in  the  absence  of  any  showing  in  the  record  to  the  con- 
trary. Its  action  cannot  be  impeached  by  any  matter  outside  of 
the  record,  upon  a  collateral  attack. 

Id. — Notice  of  Order  Vacating  Judgment — Jltrisdiction — Conclusive 
Presumption. — A  party  making  a  collateral  attack  upon  a  judg- 
ment or  order  must  show  by  the  record  that  the  court  did  not  have 
jurisdiction ;  and  where  the  record  is  silent  as  to  whether  the  plain- 
tiff knew  that  the  first  judgment  had  been  vacated,  it  will  be  con- 
clusively presumed  that  they  had  notice  thereof  or  consented  thereto; 
and  the  fact  that  they  did  not  in  fact  know  that  the  first  judg- 
ment had  been  vacated,  and  the  second  one  entered,  cannot  relieve 
them  from  its  conclusive  effect. 

Id. — Cross-complaint — Propriety  of  Pleading. — The  question  whether 
a  cross-complaint  was  a  proper  pleading  or  not  in  the  former  action 
could  only  be  inquired  into  by  a  direct  appeal  from  the  judgment 
in  favor  of  the  cross-complaint  therein,  and  cannot  be  considered 
upon  a  collateral  attack  in  another  action. 

Id. — ^Writ  of  Error  to  Supreme  Court  of  United  States — Stay  of 
Proceedings — Cessation — Dismissal  of  Writ. — A  stay  of  proceed- 
ings, consequent  upon  a  writ  of  error  to  the  supreme  court  of  the 
United  States,  fell  with  the  dismissal  of  the  writ  of  error,  and  the 
filing  of  the  mandate  tliereupon,  witliout  the  necessity  of  a  specific 
order  vacating  the  stay. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Franci.sco  granting  a  motion  for  a  writ  of 
execution  and  refusing  to  vacate  the  judgment  and  stay  the 
execution.     John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Moses  G.  Cobb,  and  Henry  .C.  Dibble,  for  Appellants. 

Thomas  C.  Huxley,  for  Respondent. 

HARRISON,  J. — ^A  judgment  was  rendered  by  the  supe- 
rior court  in  the  above-entitled  cause,  May  3,  1893,  declar- 
ing the  defendant  to  be  the  owner  in  fee  and  entitled  to  the 
immediate  possession  of  certain  real  property  in  San  Fran- 
cisco, and  that  he  recover  possession  of  the  same  from  the 
plaintiffs,  and  each  of  them.  A  new  trial  was  afterwards 
granted  by  said  court,  and  upon  an  appeal  therefrom  to  this 
court,  that  order  was  reversed,  and  a  remittitv/r  issued  to  the 
superior  court,  June  27,  1896.  {Galvin  v.  Palmer,  113  Cal. 
46.)  A  writ  of  error  afterwards  issued  thereon  to  this  court, 
out  of  the  supreme  court  of  the  United  States,  was  dismissed, 
and  the  mandate  of  that  court  remanding  the  cause  was  filed 
in  this  court,  July  11,  1898,  and  a  certified  copy  thereof  was 
filed  in  the  superior  court,  July  19,  1898.  The  defendant 
then  applied  to  the  superior  court  for  a  writ  of  execution  for 
the  enforcement  of  said  judgment.  After  notice  of  this  mo- 
tion had  been  given,  the  plaintiffs  gave  notice  of  a  motion  on 
their  behalf  for  an  order  vacating  the  judgment,  or  perpet- 
ually staying  its  execution.  At  the  hearing  before  the  supe- 
rior court,  the  defendant  offered,  in  support  of  his  motion, 
the  aforesaid  judgment  in  the  action,  with  the  remittitwr 
from  this  court  reversing  the  order  granting  a  new  trial,  and 
the  mandate  of  the  supreme  court  of  the  United  States  dis- 
missing the  writ  of  error.  The  plaintiffs,  in  support  of  their 
motion,  showed  that  a  judgment  had  been  previously  entered 
in  the  action,  April  27,  1893,  and  also  presented  an  affidavit 
of  one  of  the  plaintiffs  to  the  effect  that  he  had  no  knowledge 
of  the  entr^'  of  the  judgment  of  May  3d,  or  of  any  other  judg- 
ment in  the  cause  than  that  of  April  27th,  until  after  the 
present  motion  for  a  writ  of  possession,  and  that  his  attorney 
had  informed  him  that  he  had  no  knowledge  of  the  judg- 
ment of  April  27th,  or  of  any  other  judgment  than  that  of 
May  3d.    Across  the  face  of  the  judgment  of  April  27th 
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was  written :  ^'Judginent  vacated  and  set  aside  by  order  of 
the  court  made  and  filed  herein,  May  3,  1893."  It  was  also 
shown  that  after  the  entry  of  this  judgment  the  court  made 
an  order,  reciting  therein  that  it  had  been  entered  by  the 
clerk  without  any  direction  of  the  court  therefor,  and  that  it 
waa  incomplete  and  defective,  and  directing  that  the  entry 
thereof  be  vacated,  and  that  the  clerk  enter  in  lieu  thereof 
such  judgment  as  the  court  might  afterwards  decree.  The 
judgment  of  May  3d  was  thereafter  signed  by  the  judge  and 
entered  by  the  clerk.  After  hearing  the  two  motions,  the 
court  made  an  order  denying  that  of  the  plaintiffs  and  grant- 
ing that  of  the  defendant.  From  this  order  the  plaintiffs 
have  appealed. 

The  judgment  of  May  3d  must  be  regarded  as  the  final  and  ^ 
only  judgment  in  the  action.  If  two  judgments  have  been 
entered  in  a  cause,  and  the  record — the  judgment  roll — is 
silent  in  reference  to  the  reason  therefor,  the  latter  in  point 
of  time  nmst  be  deemed  the  true  and  final  judgment  in  the 
case.  (Paige  v.  Roeding,  96  Cal.  388;  Von  Schmidt  v.  Von 
Schmidt,  104  Cal.  547 ;  Hawley  v.  Gray  Brothers,  127  Cal. 
560.)  The  right  of  a  court  to  correct  its  records  so  that  its 
judgment  as  entered  shall  conform  to  its  judgment  as  ren- 
dered is  unque?jtioned,  and  its  record  when  so  corrected,  as 
well  as  the  order  making  the  correction,  is  conclusive  upon 
any  other  court,  or  in  any  other  proceeding  in  which  the 
record  is  offered  in  evidence.  (Crim  v,  Kessing,  89  Cal. 
486 ;i  Kaufman  v,  Shain,  111  Cal.  16.»)  If  the  court  com- 
mitted any  error  in  setting  the  former  judgment  aside,  or  if 
there  had  been  any  reason  why  it  should  not  have  been  set 
aside,  the  action  of  the  court  could  have  been  reviewed, 
through  a  bill  of  exceptions  presented  upon  an  appeal  there- 
from; but  in  the  ab.-?ence  of  such  appeal  the  action  of  the 
court  wall  be  presumed  to  have  been  correct.  It  had  jurisdic- 
tion of  the  parties  and  of  the  subject-matter  of  the  action, 
and  as  there  might  have  been  circumstances  under  which 
it  would  have  been  authorized  to  set  the  former  judgment 
aside,  it  will  be  presumed,  upon  a  collateral  attack,  in  the 
absence  of  any  showing  in  the  record  to  the  contrary,  that 
such  circumstances  existed  in  this  case.  (Caruthers  v.  Hcrw- 
/r7y,  90Cal.  559.) 

There  is  nothing  in  tlie  judgment  record  herein  tending 
to  A\o\v  any  error  or  irregularity  on  the  part  of  the  court  in 

1  23  Am.  St.  Rep.  491.  a  52  Am.  St.  Rep.  139. 
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causing  the  judgment  of  May  3d  to  be  entered,  and  the 
silence  of  the  record  demands  the  presumption  that  it  was 
properly  entered.  Its  verity  is  to  be  tested  by  its  own 
record,  and  cannot  be  impeached  by  aflidavits,  or  by  any 
matter  outside  of  its  record.  "Purporting  to  be  a  judgment 
of  the  court,  and  found  regularly  entered  in  its  records,  the 
presumption  is  that  it  was  entered  in  pursuance  of  an  order 
of  the  court."     {Drake  v.  Duvenick,  45  Cal.  455.) 

The  minute  order  of  the  court  found  in  the  transcript  here- 
in, and  which  is  apparently  the  basis  for  entering  the  second 
judgment,  is  no  part  of  the  judgment  roll.  (Code  Civ.  Proc, 
sec.  670;  Kaufman  v.  Shain,  111  Cal.  16.*)  But  even  if 
this  order  could  be  considered,  it  clearly  appears  from  the 
recitals  therein  that  the  court  was  justified  in  setting  the  first 
judgment  aside.  There  is  nothing  in  the  record  of  the  judg- 
ment tending  to  show  that  the  action  of  the  court  was  had 
without  any  notice  to  the  plaintiffs,  and  under  the  maxim. 
Omnia  pra^sumuntur,  it  will  be  presumed,  if  necessary,  that 
they  did  have  such  notice,  or  even  that  they  consented  to  the 
order.  (Parker  v.  Altschul,  60  Cal.  380;  Hawley  v.  Gray 
Brothers,  127  Cal.  560.)  A  party  making  a  collateral  at- 
tack upon  a  judgment  or  order  must  show  by  the  record 
that  the  court  did  not  have  jurisdiction  to  make  such  order 
or  judgment.  The  fact  that  the  plaintiffs  did  not  know  that 
the  first  judgment  had  been  vacated  and  the  present  one 
entered  does  not  relieve  them  from  its  conclusive  effect.  The 
affidavit  on  their  behalf  shows,  however,  that  their  attorney 
had  full  knowledge  of  the  entry  of  the  judgment  of  May  3d. 

Whether  a  cross-complaint  was  a  proper  pleading  in  the 
former  action  is  not  open  to  consideration  upon  the  j^resent 
appeal.  That  question  could  have  been  determined  only  by 
an  appeal  from  the  judgment  in  favor  of  the  cross-com- 
plainant. 

Whatever  stay  of  proceedings  was  consequent  upon  the 
writ  of  error  issued  from  the  supreme  court  of  the  United 
States  fell  with  the  dismissal  of  that  writ  and  the  filing  of  the 
mandate  thereon.  It  was  not  necessary  that  there  should 
have  been  a  specific  order  vacating  the  stay  caused  by  the 
issuance  of  the  writ. 

The  order  is  affirmed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 


1 52  Am.  St.  Rep.  130. 
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[S.  F.  No.  1832.    Department  One.— October  31,  1901.] 

E.  F.  SCHUMACHER,  Appellant,  v.  I.  J.  TRUMAN  et  al., 
Respondents. 

DivoBCE — ^Division  op  Community  Pbopebty — ^Tenancy  in  Common — 
Unbegobded  Sepabation  Agreement — Bona  Fide  Pubchaseb.  —  A 
bona  fide  purchaser  of  an  undivided  half  interest  in  community  real 
estate,  awarded  by  a  decree  of  divorce  to  the  wife,  as  a  tenant  in 
common  with  the  husband,  is  protected  as  against  an  unrecorded 
agreement  for  separation  made  between  the  husband  and  wife, 
which  it  was  agreed  should  control  all  property  rights  in  case  of  di- 
vorce, where  the  purchaser  had  no  actual  or  constructive  notice  of 
such  agreement. 

Id.-— POBBEBBION   OP  TENANT  OP  HUSBAND— POBSESSION   OF    WiFE— PBE- 

SUMPTION — Pubchaseb  not  Put  upon  Inquiby. — The  possession  of 
a  tenant,  of  the  divorced  husband  after  the  decree  of  divorce  must 
be  presumed  to  be  the  possession  of  the  divorced  wife)  as  a  tenant 
in  common  with  him,  and  is  consistent  with  and  not  adverse  to 
the  record  title  of  the  divorced  wife,  and  did  not  put  the  purchaser 
from  her  upon  inquiry  as  to  any  equitable  rights  of  the  divorced 
husband  under  the  unrecorded  agreement. 

Id. — ^Possession,  when  and  when  not  Notice  to  Pubchaseb— In- 
quiby, WHEN  NOT  A  DuTY. — The  Tule  that  one  who  purchases  land, 
not  at  the  time  in  the  possession  of  the  vendor,  takes  in  subordi- 
nation to  the  rights  of  third  persons  in  actual  possession,  is  subject 
to  the  qualification  that  the  possession  must  be  not  only  open 
and  notorious,  but  also  exclusive,  and  inconsistent  with  the  record 
title.  Inquiry  does  not  become  a  duty  when  the  apparent  posses- 
sion is  consistent  with  the  title  appearing  of  record. 

Id. — ^Negligence  of  Husband— Estoppel. — The  negligence  of  the 
husband  in  permitting  the  record  title  to  the  undivided  one  half  of 
the  community  property  to  remain  of  record,  and  in  failing  to  give 
record  notice  of  any  application  to  set  aside  the  decree  as  against  the 
wife,  estops  him  from  questioning  the  title  of  a  bona  fide  purchaser 
claiming  under  the  wife,  who  took  her  record  title  for  full  value 
without  notice  of  any  claim  or  action  of  the  husband  inconsistent 
therewith. 

APPEAL  from  a  judgment  and  order  of  the  Superior 
Court  of  San  Mateo  County.     George  H.  Buck,  Judge. 

The  facts  are  stated  in  tlie  opinion. 

Nagle  &  Nagle,  for  Appellant. 

I.  J.  Truman,  Jr.,  for  I.  J.  Truman,  Respondent. 

L.  A.  Gibbons,  for  Ida  J.  Martens  and  F.  Martens,  Re- 
spondents. 
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HARRISON,  J. — Action  to  determine  an  adverse  claim 
to  certain  real  estate  in  the  county  of  San  Mateo. 

The  findings  of  fact  herein  nhow  that  on  June  8,  1895, 
and  prior  thereto,  the  plaintiff  and  the  defendant  Ida  J. 
Martens — then  the  wife  of  the  plaintiff — were  the  owners  in 
common  of  the  land  described  in  the  complaint,  and  that  on 
that  day  they  entered  into  a  written  agreement,  by  which 
the  plaintiff  was  to  have  the  control  and  management  of  said 
land,  and  that  upon  his  sale  of  the  same,  the  proceeds  thereof 
should  be  divided  between  them,  and  further,  that  in  case  of 
an  action  for  divorce  between  them,  the  agreement  should  be 
considered  as  a  settlement  of  all  their  property  rights;  that 
thereafter  an  action  for  divorce  was  commenced  in  San 
Francisco  against  the  plaintiff,  by  his  said  wife,  in  which 
she  asked,  in  her  complaint,  that  one  half  of  said  property  be 
awarded  to  her;  that  a  copy  of  said  complaint  was  served 
upon  the  plaintiff,  and  that  after  its  service  her  attorney 
stated  to  him  that  he  would  see  to  it  that  all  his  rights  were 
properly  protected,  and  that  it  was  not  necessary  for  him  to 
employ  an  attorney  therefor;  that  he  relied  upon  said  state- 
ments, and  did  not  employ  any  attorney  or  appear  in  said 
action ;  that  thereafter  a  decree  of  divorce  between  them  was 
granted,  and  that  in  said  decree  the  defendant  Ida — tlic 
plaintiff  therein — was  awarded  the  undivided  half  of  said 
property;  that  said  decree  was  entered  of  record  xNovember  4, 
1895 ;  that  on  November  13,  1896,  the  said  Ida  granted  the 
said  undivided  half  of  said  land  to  one  Morgan,  who  had 
been  her  attorney  in  the  divorce  suit,  by  a  sufficient  deed  of 
conveyance,  which  was  recorded  November  18,  1896;  that  on 
February  19,  1897,  said  Morgan  conveyed  the  property  to 
the  defendant  Truman  by  a  deed  of  conveyance,  which  was 
properly  recorded  March  8,  1897,  and  that  said  Truman 
paid  therefor  its  full  market  value;  that  the  said  agreement 
between  the  plaintiff  and  his  said  wife  was  never  recorded, 
and  that  Truman  had  no  knowledge  of  it,  or  that  either  of 
them  claimed  any  interest  in  the  property  purchased  by 
him;  that  before  making  said  purchase  he  caused  a  search  of 
the  records  to  be  made,  and  relied  thereon  in  making  said 
purchase;  that  on  JNovember  17,  1896,  the  plaintiff  applied 
to  the  superior  court  for  an  order  to  set  aside  the  judgment 
in  the  divorce  suit,  and  to  have  the  same  entered  in  accord- 
ance with  the  aforesaid  agreement  between  him  and  his 
wife,  but  that  no  notice  of  said  application  was  placed  of 
record  in  San  Mateo  County,  and  that  Trvnuan,  at   the 
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time  of  his  aforesaid  purchase,  or  prior  thereto,  had  no 
knowledge  that  said  application  to  amend  said  judgment  had 
been  m^de.  The  court  also  found  that  at  i^ll  times  after  the 
date  of  said  agreement  the  plaintiff  has  had  a  tenant  actually 
and  continuously  residing  on  the  premises,  and  claiming  to 
occupy  them  as  his  tenant.  Upon  these  facts  the  court  held 
that  Truman  was  a  bona  fide  purchaser  for  value  of  the  un- 
divided one  half  of  said  land,  and  rendered  judgment  in  his 
favor  therefor. 

It  is  not  disputed  by  the  appellant  that  upon  the  facts 
found  by  the  court  the  record  title  to  the  land  purchased  by 
Truman  was  in  his  grantor,  Morgan ;  but  it  is  contended  by 
him  that  Truman  took  the  land  subject  to  the  aforesaid 
agreement  of  June  8,  1895,  basing  this  contention  upon  the 
pioposition  that  the  possession  of  the  land  by  a  tenant  of  the 
plaintiff  was  notice  to  all  of  the  plaintiff's  right  thereto. 

The  rule  that  one  who  purchases  land,  which  is  not  at 
the  time  in  the  possession  of  his  vendor,  takes  the  same  in 
subordination  to  the  rights  of  another  who  is  in  its  actual 
possession,  is  subject  to  the  qualification  that  such  actual 
possession  must  not  only  be  open  and  notorious,  but  also  that 
it  be  exclusive,  and  inconsistent  with  the  record  title.  (Smith 
V,  Yule,  31  Cal.  180;*  Staples  v.  Fenton,  5  Hun,  172;  Pope 
V,  Allen,  90  W.  Y.  298;  Holland  v.  Brown,  140  N.  Y.  344; 
Rankin  v.  Coat,  46  N.  J.  Eq.  566 ;  Ellison  v,  Torpin,  44  W. 
Va.  414;  Munn  v.  Achey,  110  Ala.  628;  Lance  v.  Oorman, 
136  Pa.  St.  200.*)  Such  possession  is  not,  of  itself,  notice, 
but  merely  evidence  tending  to  prove  notice  sufficient  to 
put  the  purchaser  on  inquiry  (Emeric  v,  Alvarado,  90  Cal. 
471)  ;  and  "inquiry  does  not  become  a  duty  when  the  ap- 
parent possession  is  consistent  with  the  title  appearing  of 
ucord/  (Smith  v.  Yule,  31  Cal.  180.*)  "What  makes 
inquiry  a  duty  is  such  a  visible  state  of  things  as  is  incon- 
sistent with  a  perfect  right  in  him  who  proposes  to  sell." 
(Meehan  v.  Williams,  48  Pa.  St.  238.)  "The  rule  is  uni- 
versal, that  if  the  possession  be  consistent  with  the  recorded 
title,  it  is  no  notice  of  an  unrecorded  title."  (Kirby  v,  Tall- 
madge,  160  U.  S.  379.)  If  the  actual  possession  is  consist- 
ent with  the  record  title,  it  will  be  presumed  to  be  under 
that  title  and  referable  thereto.  (Plumer  v,  Robertson,  6 
Serg.  &  R.  179;  Button  v.  McReynolds,  31  Minn.  66;  Hard- 
ing V.  Seeley,  148  Pa.  St.  20.) 

1  89  Am.  Dec.  167.  »  20  Am.  St.  Rep.  914. 
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Under  the.-^c  principles,  it  must  be  held  that  the  possession 
of  (lie  land  l)y  a  tenant  of  the  plaintiff  did  not  give  any  no- 
tice to  Truman  of  the  plaintiflf's  claim  derived  under  the 
unrecorded  agreement  between  him  and  his  wife.  By  the 
terms  of  the  judgment  in  the  divorce  suit,  the  plaintiff  and 
his  wife  became  tenants  m  common  of  the  land,  and  upon 
the  recording  of  that  judgment,  notice  was  given  to  the  world 
of  the  character  and  extent  of  their  respective  interests 
therein.  There  was  thereafter  no  change  in  the  character 
of  the  plaintiff's  possession,  nor  did  he  in  any  manner  indi- 
cate that  his  possession  was  hostile  to  the  claim  of  his  co- 
tenant.  The  possession  by  his  tenant  waa  no  greater  notice 
of  his  claim  of  title  than  would  have  existed  if  he  himself 
had  been  in  the  actual  occupation  of  the  land.  By  virtue  of 
being  a  co-tenant  with  his  former  wife,  he  was  entitled,  as 
against  every  one  except  her,  to  the  possession  of  the  whole  of 
the  land.  But  such  possession  was  at  the  same  time  the  pos- 
session of  his  co-tenant,  and  is  presumed  to  have  been  in  her 
interest  and  for  her  benefit,  as  well  as  for  nimself.  (Free- 
man on  Cotenancy,  sec.  167 ;  Unger  v,  Mooney,  63  Cal.  586  ;* 
Wilcox  V.  Loominster  National  Bank,  43  Minn.  541.*)  As 
he  was  therefore  entitled  to  the  possession  of  the  whole  of 
the  laixd,  his  possession  was  consistent  with  the  record  title, 
and  Truman  had  the  right  to  assume  that  such  possession 
was  in  accordance  with  that  title,  and  was  not  required  to 
inquire  of  him  whether  he  had  some  unrecorded  claim  in 
addition  thereto.    (McNeil  v,  Polk,  57  Cal.  323.) 

The  right  of  Truman,  in  making  the  purchase,  to  rely 
upon  the  record  title  is  due  to  the  laches  of  the  plaintiff 
himself,  Father  than  to  any  negligence  on  his  part.  The 
plaintiff  failed  to  place  upon  record  the  agreement  between 
himself  and  his  wife.  He  was  informed  by  the  complaint  in 
the  divorce  suit  that  his  wife  asked  for  an  undivided  half 
of  the  land,  and  he  knew  that  if  he  suffered  default  in  the 
action,  such  judgment  might  be  given  her.  His  reliance 
upon  the  promise  of  her  attorney  to  protect  his  righta  in 
the  property  did  not  impair  the  force  of  that-  judgment,  or 
the  right  of  others  in  dealing  with  the  property  to  rely  upon 
its  terms,  so  long  as  he  permitted  it  to  remain  of  record. 
He  not  only  allowed  more  than  a  year  to  elapse  after  the 
judgment  had  been  entered  before  he  sought  to  have  it 

1 49  Am.  Rep.  lOO.  2  ig  Am.  St.  Rep.  259. 
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amended,  but  he  did  not  even  then  give  any  public  notice  of 
such  purpose.  By  holding  her  out  as  the  owner  of  an  un- 
divided half  of  the  land,  he  is  estopped  from  disputing  the 
validity  of  the  title  acquired  by  Truman  in  purchasing  the 
same. 

The  judgment  and  order  are  affirme<l. 

I     Garoutte,  J.,  and  Van  Dyk^,  J.,  concurred. 


[S.  F.  No.  2926.     In  Bank.— October  31,  1901.] 

EDOUARD  CHEVASSUS,  etc..  Substituted  for  ABEL 
GUY,  Executor  of  Adolph  Gronfier,  Deceased,  v.  LEVI 
BURR  et  al.,  Respondents. 

Motion  to  Dismiss  Afpeal — Failure  to  Fim  Transcript — Certifi- 
cate or  Clerk — ^Affidavit  for  Respondent. — A  motion  to  dismiss 
an  appeal  for  failure  to  file  the  transcript  within  time  must  be 
heard  upon  the  certificate  of  the  clerk,  and  an  affidavit  for  the  re- 
spondent cannot  be  considered  for  the  purpose  of  determining  the 
character  of  the  reoords  kept  by  the  clerk,  or  from  what  order  the  ap- 
peal was  taken. 

Id. — Insufficient  Showing  as  to  Attorneys — Service  of  Notice  of 
Appeal. — ^Where  the  certificate  of  the  clerk  fails  to  state,  and  it 
does  not  otherwise  appear,  who  were  the  attorneys  for  the  respec- 
tive parties,  or  who  was  the  attorney  by  whom  the  notice  of  appeal 
was  given,  the  showing  upon  that  subject  is  insufficient  to  sustain 
the  motion  to  dismiss  the  appeal  for  failure  to  file  the  transcript. 

Id. — Service  op  Motion  upon  Executrix  not  Substituted— Estate  op 
Appellant  not  Brought  in. — Where  the  action  was  commenced  by 
an  executor  of  the  will  of  a  deceased  person,  and  the  appellant  was 
substituted  for  such  executor,  and  died  after  the  appeal  was  taken, 
an  acknowledgment  of  service,  made  by  his  executrix,  of  the  motion 
to  dismiss  the  appeal,  without  any  substitution  of  such  executrix, 
or  any  showing  that  she  represented  the  original  estate,  is  insuffi- 
cient to  bring  the  original  estate  interested  as  appellant  before  the 
court. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the 
Superior  Court  of  the  City  and  County  of  San  Francisco 
dismissing  an  action.  The  notice  of  the  motion  was  ad- 
dressed to  Louise  R.  Chevassus,  executrix  of  the  estate  of 
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Ivlonurd  Chevassus,  deceased,  appellant,  and  she"  acknowl- 
(•<lged,  in  writing,  service  of  the  motion,  inpro.  per.,  as  such 
executrix.  Further  facts  are  stated  in  the  opinion  of  the 
court. 

T.  M.  Osmont,  for  Respondents. 

HARRISON,  J. — Motion  to  dismiss  the  appeal  for  failure 
to  file  the  transcript  within  the  time  prescribed  by  the  rules 
of  this  court.  The  motion  is  presented  upon  a  certificate  of 
the  county  clerk  and  an  affidavit  of  Morgiana  Sammis,  one 
of  the  respondents. 

The  suit  is  in  ejectment,  and  a  judgment  of  dismissal  was 
entered  m  the  superior  cgurt,  June  22,  1897.  An  order 
denying  a  motion  to  vacate  this  order  of  dismissal  was  made 
October  1,  1897.  The  notice  of  appeal  was  filed  November 
29,  1897.  The  affidavit  on  behalf  of  the  respondents  stales 
that  this  notice  was  of  an  appeal  from  the  order  denying 
plaintiff's  application  to  vacate  said  order  of  dismissal,  but 
in  the  clerk's  certificate  it  is  stated  that  the  notice  of  appeal 
was  from  the  order  of  dismissal,  and  that  the  order  of  Octo- 
ber 1st  was  an  order  denying  the  defendants'  motion  to  va- 
cate the  order  of  dismissal.  As  the  certificate  of  the  clerk 
is  the  evidence  upon  which,  by  the  rules  of  this  court,  the 
motion  is  to  be  heard,  the  affidavit  cannot  be  considered  for 
the  purpose  of  determining  the  character  of  the  records  kept 
by  the  clerk,  or  from  which  order  the  appeal  was  taken.  It 
also  appears  from  the  certificate  of  the  clerk  that  the  action 
was  commenced  by  Abel  Guy,  as  executor  of  the  last  will 
and  testament  of  Adolph  Gronfier,  deceased,  and  that 
Edouard  Chevassus  had  been  substituted  in  place  of  said 
Guy;  and  it  appears  from  the  affidavit  of  Sammis  that  Che- 
vassus died  after  the  appeal  was  taken,  and  that  Louise  C. 
Clievassus  had  been  appointed  by  the  superior  court  as  exec- 
utrix of  his  last  will  and  testament.  The  certificate  of  the 
clerk  fails  to  state,  and  it  does  not  otherwise  appear,  who 
w^ere  the  attorneys  of  the  respective  parties  (see  Camenzind 
V.  Kampfen,  130  Cal.  596),  or  the  attorney  by  whom  the 
notice  of  appeal  was  given,  the  only  statement  in  reference 
thereto  being  that  the  service  of  said  notice  was  made  "upon 
defendants'  attorney,  Walter  H.  Levy,  Esq.,  as  appears  by 
his  acknowledgment  of  service  on  that  date,  indorsed  ui)on 
said  notice  of  appeal."  From  this  it  would  be  inferred  that 
the  appeal  was  taken  by  the  plaintiff  from  an  order  denying 
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his  own  motion,  rather  than  from  one  denying  a  motion 
made  oy  the  defendant.^.  It  is  not  shown,  however,  that  the 
notice  of  the  present  motion  was  given  to  the  attorney  by 
whom  the  notice  of  api>eal  was  given,  and  there  is  no  evi- 
dence of  any  notice  thereof  to  the  appellant,  except  the  ad- 
mission, indoi-sed  thereon,  of  a  receipt  of  the  notice  by 
^'ijouise  C.  Clievassus,  executrix  of  the  estate  of  Edouard 
Chevassus,  deed."  It  is  not  shown  that  there  has  been  any 
substitution  in  the  superior  court  in  the  place  of  the  de- 
ceased, Edouard  Chevassus,  to  represent  the  appellant,  and 
as  his  executrix  would  not  of  necessity  become  the  executrix 
of  the  will  of  Gronfier  (Code  Civ.  Proc,  sec.  1353),  her 
admission  of  a  receipt  of  the  notice  of  this  motion  is  insuf- 
ficient to  bring  the  estate  of  Gronfier,  as  the  appellant  herein, 
before  this  court. 

The  motion  is  denied,  without  prejudice  to  the  right  of 
the  respondents  to  renew  the  same. 

Van  Dyke,  J.,  Temple,  J.,  McFarland,  J.,  Garoutte,  J., 
and  Beatty,  C.  J.,  concurred. 


[Crim.  No.  761.    Department  One. — November   1,  1901.] 

THE  PEOPLE,  Respondent,  v.  JAMES  D.  PRATHER, 

Appellant. 

Criminal  Law — Impanelment  of  Gband  Jury — ^DnnrERENCE  in  Form 
— Special  Venire. — ^The  impanel ment  of  a  grand  jury  from  an  en- 
tire venire,  consisting  of  thirty  names  placed  in  the  box,  four  of 
whom  were  not  served  by  the  sheriff,  the  panel,  so  far  as  formed 
therefrom,  being  composed  of  jurors  present  and  not  excused,  is 
purely  a  difference  in  form  only,  from  the  requirement  of  the  stat- 
ute that  the  names  of  those  jurors  who  were  present  in  court  and 
not  excused  should  be  placed  in  the  box;  and  where  there  was  a 
failure  to  secure  nineteen  grand  jurors  from  the  regular  vetiire,  it 
was  regular  for  the  court  to  complete  the  impanelment  from  a 
special  venire. 

Id. — ^Pleading — ^Demureer  Sustained  to  Information — Order  for 
New  Information — Indictment. — Although  the  court,  upon  sus- 
taining a  demurrer  to  an  information,  ordered  that  another  infor- 
mation should  be  filed,  the  defendant  may  nevertheless  be  presented 
by  indictment  for  the  offense  charged  in  the  information  without 
an  order  of  court  submitting  it  to  the  grand  jury. 
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Id. — Indictment  fob  Perjury  upon  Trial  fob  Larceny — Evidence— 
Immaterial  Vabiance. — ^Thc  yariance  is  immaterial  between  an 
indictment  for  perjury,  alleged  to  have  been  committed  upon  a 
trial  for  grand  larceny,  under  an  information  described  as  charging 
that  the  property  stolen  in  another  county  was  "feloniously" 
brought  into  the  county  of  the  venue,  and  the  information  placed  in 

>  evidence,  which  omitted  the  word  "feloniously,"  while  in  every 
other  particular  the  information  pleaded  and  the  one  proved  exactly 
corresponded.  The  defendant  oould  not  be  prejudiced  by  such 
variance,  for  the  reason  that  the  word  "feloniously"  was  not  neces- 
sary to  the  validity  of  the  information. 

Id. — Evidence — Verdict  and  Judgment  in  Larceny  Case — Cure  of 
Error. — Whatever  error  was  committed  in  receiving  in  evidence 
the  verdict  and  judgment  in  the  larceny  case  was  cured  by  taking 
such  evidence  away  from  the  jury  and  instructing  them  to  disregard 
it. 

Id. — ^Materiality  of  Perjured  Testimony — Identification  of  Stolen 
Property. — The  materiality  of  the  alleged  perjured  testimony,  given 
upon  the  trial  for  larceny,  appears  from  proof  that  it  had  a  strong 
tendency  to  weaken  the  evidence  going  to  the  point  of  identification 
of  the  stolen  property,  which  was  the  vital  point  in  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County  and  from  an  order  denying  a  new  trial.  R.  C. 
Rust,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Charles  Jones,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

GAROUTTE,  J.— Defendant  has  been  convicted  of  the 
crime  of  perjury,  ^nd  appeals  from  the  judgment  and  from 
the  order  denying  his  motion  for  a  new  trial.  He  first  at- 
tacks the  validity  of  the  impanelment  of  the  grand  jury 
which  found  the  indictment  against  him. 

Among  other  matters,  section  242  of  the  Code  of  Civil 
Procedure  provides:  "When,,  of  the  persons  summoned  as 
grand  jurors,  and  not  excused,  nineteen  are  present,  they 
shall  constitute  the  grand  jury.  If  more  than  nineteen  of 
such  persons  are  present,  the  clerk  shall  write  their  names 
on  separate  ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen  of 
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them,  and  the  persons  whose  names  are  on  the  ballots  so 
drawn  shall  constitute  the  grand"  jury.  If  less  than  nineteen 
of  such  per^sons  are  present,  the  panel  may  be  be  filled  as  pro- 
vided in  section  226  of  this  code."  In  this  case  the  venire  con- 
sisted of  thirty,  four  of  these  not  being  served  by  the  sheriflF. 
Instead  of  strictly  following  the  statute  by  placing  in  the  box 
the  names  of  those  jurors  who  were  present  in  court  and  un- 
excused,  the  court  proceeded  to  draw  the  jury  from  the  en- 
tire thirty  names  placed  in  the  box,  and  thus  impaneled  the 
jury  from  those  present  and  not  excused.  The  difference  in 
the  manner  of  forming  the  jury  between  the  course  followed 
and  the  course  prescribed  by  the  statute  is  purely  a  differ- 
ence in  form  only.  {People  v.  Leonard,  106  Cal.  317.) 
Having  failed  to  secure  nineteen  jurors  from  the  regular 
venire,  the  court  completed  the  jury  from  a  special  venire, 
and  the  course  thus  pursued  was  strictly  regular. 

The  validity  of  the  indictment  is  assailed  in  various  ways 
and  upon  various  grounds.  The  chief  objection  is  based 
upon  the  fact  that  a  demurrer  was  sustained  to  an  informa- 
tion charging  the  defendant  with  the  crime  here  charged, 
and  thereupon  the  court  ordered  a  new  information  to  be 
filed.  In  view  of  this  action  of  the  trial  court,  it  is  now 
claimed  that  the  defendsint  could  not  thereafter  be  prose- 
cuted by  indictment  for  the  offense  charged  in  the  informa- 
tion. The  practice  here  pursued  was  followed  in  People  v. 
Whelan,  117  Cal.  559,  and  in  that  case  the  court  said:  "Nor 
did  the  facts  warrant  the  arrest  of  judgment.  It  was  within 
the  jurisdiction  of  the  grand  jury  to  take  cognizance  of  the 
charge  without  an  order  of  court  submittiug  it  to  them.  No 
such  order  was  required,  as  the  charge  had  not  previously 
been  examined  by  that  or  any  former  grand  jury;  and  a  de- 
murrer having  been  sustained  to  the  information,  with  a 
direction  that  a  new  one  be  filed,  the  stattis  of  the  charge  was, 
in  all  material  respects,  the  same  as  though  no  information 
had  ever  been  filed."  The  law  as  here  enunciated  is  en- 
tirely satisfactory  to  the  court. 

It  is  next  claimed  that  error  was  committed  in  admitting 
in  evidence  the  information  in  the  case  of  People  v,  Prather, 
ante,  p.  386.  Defendant  is  charged  with  having  committed 
perjury  by  giving  false  testimony  in  the  above-entitled  case. 
The  objection  to  the  admission  of  the  aforesaid  information 
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in  evidence  is  ba^sed  upon  a  claim  of  variance,  the  present 
indictment  alleging  that  the  information  charged  Davis  and 
Prather  with  having  feloniously  brought  certain  sacks  of 
buckwheat  into  the  county  of  Sacramento,  while  the  informa- 
tion offered  in  evidence  does  not  contain  the  word  "feloni- 
ously." In  People  v,  Prather,  ante,  p.  386,  it  was  held  that 
the  word  "feloniously"  was  not  necessary  to  the  validity  of 
the  information  in  that  ca:de.  In  every  other  particular  the 
information  set  out  in  this  indictment  corresponds  to  the 
information  offered  in  evidence.  The  identity  of  the  two 
as  being  the  same  instrument  is  absolute;  and  for  this  reason 
the  variance  in  the  respect  noted,  viewed  from  every  stand- 
point, is  wholly  immaterial,  and  therefore  unprejudicial  to 
defendant.  Whatever  error  may  have  occurred  in  the  ad- 
mission in  evidence  of  the  verdict  and  judgment  in  the  lar- 
ceny case  was  cured  by  the  subsequent  action  of  the  trial 
court  in  taking  that  evidence  away  from  the  jury.  At  that 
time  the  court  instructed  the  jury  specially  not  to  consider 
the  evidence  so  taken  from  them,  and  it  will  be  presumed 
that  the  jury  obeyed  that  instruction.  In  certain  excep- 
tional cases  the  action  of  a  court  in  withdrawing  evidence 
from  the  jury,  which  it  deems  erroneously  admitted,  may 
not  be  held  to  cure  the  error  committed  in  its  admission,  but 
under  any  ordinary  circumstances  the  court  should  be  al- 
lowed to  correct  an  error  of  this  kind,  and  it  could  be  done 
under  the  present  circumstances. 

It  is  next  claimed  that  the  evidence  does  not  show  that  the 
alleged  perjured  testimony  was  material  to  the  issue  upon 
the  trial  of  the  larceny  charge.  In  that  case  the  denfendants 
were  charged  with  stealing  forty-eight  sacks  of  buckwheat. 
This  defendant  then  testified  that  he  delivered  fifty  sacks 
of  buckwheat  to  his  brother  (a  defendant  in  the  larceny 
case)  about  the  time  the  larceny  was  committed.  The  pur- 
pose of  this  testimony  was  to  account  for  the  buckwheat 
which  the  prosecution  claimed  was  the  stolen  property.  A 
great  portion  of  the  evidence  in  the  larceny  case  was  intro- 
duced for  the  purpose  of  proving  or  disproving  the  testimony 
of  this  defendant,  that  he  delivered  certain  sacks  of  buck- 
wheat to  the  brother.  It  appeared  to  be  the  vital  point  in  the 
case.  The  identification  of  the  stolen  property  was  claimed 
by  the  defense  to  be  insufficiently  established,  and  this  evi- 
dence of  the  defendant  as  to  the  delivery  of  a  certain  number 
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of  sacks  of  buckwheat  to  his  brother  certainly  had  a  strong 
tendency  to  weaken  the  evidence  going  to  the  point  of  identi- 
fication. 

There  are  a  great  many  objections  and  exceptions  taken 
to  the  ruKng  of  the  court,  arising  during  the  progress  of 
the  trial.  Indeed,  these  exceptions  almost  reach  into  the 
hundreds.  The  court  has  examined  them  all  with  care, 
and  aside  from  those  noticed,  it  may  be  said  they  are  too 
technical  and  too  insubstantial  to  demand  extended  consid- 
eration. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank,  and  filed  the  following  opinion  on  the  29th  of  No- 
vember, 1901 : — 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  re- 
hearing. There  were,  in  my  opinion,  several  material  and 
prejudicial  errors  committed  by  the  superior  court  in  the 
giving  and  refusal  of  instructions  to  the  jury,  and  par- 
ticularly in  the  refusal  to  instruct  the  jury  that  the  testi- 
mony of  the  defendant  as  to  selling  buckwheat,  in  lvS97,  to 
the  Del  Monte  Milling  Company,  as  charged  in  the  indict- 
ment, was  wholly  immaterial  to  any  issue  in  the  larceny  case. 
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[S.  F.  No.  1676.    In  Bank.— November  2,  1901.] 

P.  FILIPINI  et  al,  Trustees  of  Galileo  Grove,  U.  A.  0.  D., 
Respondents,  v.  ANTONIO  TROBOCK  et  al.,  Defend- 
ants.   MARY  TROBOCK,  Appellant. 

MoBTOAGB — Pbiob  Unheoobded  Dexd  TO  Attornet  IN  Fact — Reprc- 
BBNTATION  AS  TO  TiTLE. — EsTOPPEii — One  who  executed  a  mort- 
gage as  attorney  in  fact  for  his  grantor,  from  wliom  he  held  an 
unrecorded  deed,  and  who  represented  to  the  mortgagee,  who  ad- 
vanced money  upon  the  faith  of  the  mortgage,  tliat  liis  principal 
was  the  owner  of  the  land  mortgaged,  is  estopped  from  setting  up 
title  in  himself,  except  in  subordination  to  the  mortgage;  and  the 
estoppel  is  equally  binding  upon  his  wife,  who  succeeded  to  his  in- 
terest, as  distributee  of  his  estate. 

Id. — Record  of  Deed  by  Widow — Distribution  of  Estate — Fore- 
closure OF  Mortgage — Statute  of  Limitations. — Where  the 
widow  of  the  deceased  attorney  in  fact  found  the  unrecorded  deed 
among  his  papers,  and  recorded  it,  and  subsequently  received  sole 
distribution  of  the  land,  the  effect  of  the  record  of  the  deed  and  of 
the  distribution  to  her  is  the  same  as  if  the  deed  had  been  executed 
to  his  estate  when  it  was  recorded;  and  her  estoppel  to  deny  that 
the  mortgagee  was  the  owner  of  the  land  at  the  date  of  the  mort- 
gage does  not  extend  to  the  depriving  her  of  the  right,  as  a  subse- 
quent grantee,  to  plead  the  statute  of  limitations  in  an  action  to 
foreclose  the  mortgage.     [McFarland,  J.,  dissenting.] 

Id. — Parties  to  Foreclosure — Running  of  Statute — Absence  of 
MoBTOAGOB. — ^Where  the  deed  to  the  dtccased  husband  was  recorded 
before  the  maturity  of  the  note,  such  record  made  the  widow,  who 
was  his  sole  devisee  of  the  land  mortgaged,  a  proper  and  necessary 
party  to  an  action  to  foreclose  the  mortgage;  and  where  more  than 
four  years  elapsed  after  maturity  of  the  note,  and  after  distribu- 
tion of  the  land  to  the  widow,  the  action  to  foreclose  the  mortgage 
is  barred  as  to  her,  notwithstanding  the  absence  of  the  mortgagor 
from  the  state  continuously  after  the  maturity  of  the  note. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  James 
M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  A.  Bergerot,  and  Rodgers,  Paterson  &  Slack,  for  Appel- 
lant. 

There  was  no  finding  upon  the  material  issue  of  the  statute 
of  limitations;  and  the  record  shows  that  the  action  was 
barred  as  to  the  appellant,  who  had  the  right,  as  a  grantee  of 
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the  mortgaged  premises,  to  plead  the  statute  in  her  own  be- 
half, without  reference  to  whether  the  action  was  barred  or 
not  as  to  the  mortgagors.  (2  Wood  on  Limitations,  sec.  224 ; 
Lord  V.  Morris,  18  Cal.  482,  A90]  McCarthy  v.  White,  21  Cal. 
495,  501;*  Grattan  v,  Wiggins,  23  Cal.  16,  26;  Coster  v. 
Brown,  23  Cal.  142,  143;  Lent  v,  Morrill,  25  Cal.  492, 
499;  Low  v,  Allen,  20  Cal.  141,  144;  Lent  v.  Shear,  26  Cal. 
362,  369;  Barber  v.  Babel,  36  Cal.  11,  20;  Wood  v.  Good- 
fellow,  43  Cal.  185,  188;  Jeffers  v.  Cook,  58  Cal.  147;  Watt 
V.  Wright,  03  Cal.  202;  Arthur  v.  Screven,  39  S.  C.  77; 
Zoll  V.  Carnahan,  83  Mo.  35;  Fowler  v.  Wood,  78  Hun, 
304.)  The  failure  to  record  the  deed  simply  made  it  an  in- 
strument of  conveyance  subject  to  the  mortgage.  (Emeric 
V.  Alvarado,  90  Cal.  444,  471;  Jeff crs  v.  Cook,  58  Cal.  147.) 

I.  J.  Truman,  Jr.,  and  J.  E.  Segur,  for  Respondents. 

The  unrecorded  deed  was  fraudulent  and  void  as  to  the 
mortgagee,  by  being  concealed  and  kept  off  record.  (Bump 
on  Fraudulent  Conveyances,  3d  ed.,  p.  39;  Goldsby  v.  John- 
son, 82  Mo.  602 ;  Hildreth  v.  Sands,  2  Johns.  Ch.  35 ;  Beecher 
V.  Clark,  12  Blatchf .  206 ;  Blackman  v.  Preston,  24  111.  App. 
237;  Scrivenor  v,  Scrivcnor,  7  B.  Mon.  374.)  Mary  Tro- 
bock stands  in  the  shoes  of  Nicolas  Trobock,  and  Ls  bound 
by  the  same  estoppel  as  that  which  bound  him.  (Tilton  v. 
Nelson,  27  Barb.  598.)  The  subsequent  record  of  the  deed 
was  not  sufficient  notice  to  the  prior  mortgagee.  (Wade  on 
Notice,  2d  ed.,  p.  203;  Devlin  on  Deeds,  sec.  716.) 

BEATTY,  C.  J.— This  is  an  appeal  by  Mary  Trobock  from 
an  order  denying  her  motion  for  a  new  trial.  The  order  was 
affirmed  by  Department,  upon  the  following  statement  and 
opinion : — 

'* Judgment  was  rendered  by  the  lower  court  against  the 
appellant,  Mary  Trobock,  and  her  co-defendant,  Antonio 
Trobock,  for  the  foreclosure  of  a  mortgage  for  two  thousand 
dollars  and  interest,  executed  to  the  plaintiff  by  the  latter. 
Mary  Trobock  appeals  from  an  order  denying  her  motion 
for  new  trial. 

"1.  The  main  question  in  the  case  is,  whether  the  action 
was  barred,  as  against  her,  by  the  statute  of  limitutions.  The 
facts  bearing  on  this  question,  as  they  appear  from  the  plead- 
ings and  findings,  are  as  follows:    The  complaint  was  filed 


1  82  Am.  Dec.  764. 
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July  23,  1896.  The  mortgage  and  note,  which  were  pay- 
able three  years  after  date,  were  executed  December  8,  1886, 
in  the  name  of  Antonio,  by  Nicolas  Trobock  (husband  of 
appellant),  his  attorney  in  fact,  who  represented  to  the  plain- 
tiff's trustee  and  attorney,  and  induced  them  to  beUeve,  that 
the  money  was  borrowed  for  Antonio  Trobock,  and  that  he 
was  the  owner  of  the  land  mortgaged,  and  the  title  in  fact  so 
appeared  from  the  records  in  the  recorder's  office,  but  in  fact 
a  deed  had  been  made  by  Antonio  to  Nicolas  Trobock  in 
1870,  though  never  recorded,  and  the  latter  knew  of  this 
condition  of  the  title.  Nicolas  died  in  1889.  The  un- 
recorded deed  was  found  among  his  papers  by  his  wife,  the 
appellant,  and  recorded  September  2,  1889,  and  in  the  year 
1890  the  land  was  distributed  to  her  by  the  final  de- 
cree of  distribution.  The  interest  on  the  note  and  mort- 
gage was  paid  by  Nicolas  during  his  lifetime,  and  after- 
wards, up  to  August  1,  1893,  by  the  appellant.  Antonio 
Trobock  has  been  absent  from  the  state  of  California,  and 
a  resident  of  Ragusa,  Austria,  ever  since  the  maturity  of  the 

note. 

*'The  specific  objection  of  the  appellant  is,  that  there  is  no 
finding  as  to  appellant's  plea  that  the  action  'was  barred  by 
the  provisions  of  section  337  of  the  Code  of  Civil  Procedure. 
But  I  think  the  issue  was  disposed  of  by  the  finding  of  the 
spe  3ific  facts,  as  stated  above ;  and  it  was  unnecessary  to  find 
expressly  that  the  action  was  not  barred  by  the  provisions  of 
the  section  of  the  statute  relied  on. 

"The  unrecorded  deed  from  Antonio  to  Nicolas,  held  by 
the  latter  at  the  time  of  the  mortgage,  was  void  as  to  the 
mortgagee,  the  plaintiff  in  this  case.  (Civ.  Code,  sec.  1214.) 
The  representations  of  Nicolas  to  the  plaintiff's  officers,  to 
the  effect  that  Antonio  was  the  owner  of  the  land  mortgaged, 
was  therefore,  so  far  as  the  mortgage  was  concerned,  in  ef- 
fect, true;  and  whatever  title  had  accrued  to  him  under  the 
deed  from  Antonio  became,  by  his  own  deliberate  written  act, 
subject  to  the  mortgage.  He  probably  so  understood  the 
eflPect  of  the  transaction;  and  in  view  of  the  presumptions 
that  a  person  is  innocent  of  wrong,  and  that  he  intends  the 
ordinary  consequence  of  his  voluntary  act,  it  is  to  be  pre- 
sumed that  he  so  understood  it.  (Code  Civ.  Proc,  sec.  1963, 
subds.  1,  3.)  But  however  this  may  be,  Nicolas  was,  at 
all  events,  estopped  by  his  express  declarations  as  to  the 
ownership  of  the  property  from  setting  up  title  in  himself. 
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except  in  subordination  to  the  mortgage  (1  Herman  on 
Estoppel,  sec.  3 ;  2  Id.,  sees.  730  et  seq.,  736 ;.  Code  Civ.  Proc., 
sec.  1962,  subd.  3;  Civ.  Code,  sec.  1709) ;  and  the  estoppel 
is  equally  binding  on  his  wife,  the  appellant,  who  succeeded 
to  his  interest  as  a  mere  volunteer.  (1  Herman  on  Estoppel, 
sec.  20;  Bigelow  on  Estoppel,  512,  607,  608.)  Mrs.  Trobock 
stands,  therefore,  precisely  in  the  position  of  her  predecessor. 
She  took  the  title  subject  to  the  mortgage,  and  is  equally 
estopped  to  deny  that  Antonio  was  the  owner,  and  that,  in 
the  absence  of  a  conveyance  by  him,  he  continued  to  be  the 
owner.'' 

After  the  decision  in  Department  affirming  the  order  of 
the  superior  court  upon  the  grounds  stated  in  the  fore- 
going opinion,  a  rehearing  was  granted,  because  it  was 
thought  that  the  doctrine  announced  in  Wood  v.  Goodfellow, 
43  Cal.  185,  was  infringed  by  that  part  of  the  opinion  in 
which  it  was  held  that  the  plea  of  the  statute  of  limitations 
was  disposed  of  adversely  to  the  appellant  by  the  specific  facts 
found  by  the  superior  court  and  stated  in  the  opinion.  The 
case  having  been  resubmitted  to  the  court  in  Bank,  we  are 
now  to  consider  whether,  upon  the  facts  as  found,  the  statute 
of  limitations  was  a  bar  to  the  action  against  Mary  Trobock. 

There  can  be  no  doubt  that  she  is  estopped  to  deny  that 
Antonio  Trobock  was  the  owner  of  the  land  at  the  date 
of  the  mortgage,  and  that  her  title  is  subject  to  the  mort- 
gage ;  but  we  think  there  can  be  as  little  doubt  that  after  she 
had  recorded  the  deed  from  Antonio  to  her  deceased  husband, 
her  position  as  successor  to  her  husband  became,  and  con- 
tinued to  be,  no  better  and  no  worse  than  if  the  deed  had 
been  made  the  day  it  was  recorded.  By  recording  the  deed 
she  gave  the  same  notice  to  the  mortgagee  of  her  rights  that 
would  have  been  given  by  the  record  of  a  deed  of  that  date  to 
her,  or  to  any  other  person,  and  whatever  rights  accnie  to 
any  purchaser  of  mortgaged  premises  by  the  recording  of 
his  deed  accrued  to  her.  The  estoppel  raised  by  the  repre- 
sentations of  her  deceased  husband  could  only  operate  to  pro- 
tect the  mortgagee  from  the  consequences  of  the  step  it  was 
induced  to  take  by  its  belief  in  the  truth  of  those  repre- 
sentations. The  only  fact  represented  to  the  mortgagee  was, 
that  Antonio  was  the  owner  of  the  land  and  that  his  mort- 
gage would  bind  it.  Upon  that  representation  the  respond- 
ent made  the  loan  and  accepted  the  mortgage  as  security. 
To  allow  Nicolas  or  his  successor  now  to  set  up  a  title  under 
the  deed  of  1870,  superior  to  the  mortgage,  would  be  to 
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sanction  a  gross  fraud,  but  nothing  of  the  sort  is  attempted 
by  the  appellant.  She  concedes  that  her  ownership  of  the 
land  is  subject  to  the  mortgage,  and  only  asserts  the  rights, 
whatever  they  are,  of  a  subsequent  grantee. 

These  are  the  rights  which  are  denied  her  by  the  decree 
of  the  superior  court,  and  the  effect  of  the  decree  is  to  ex- 
tend the  estoppel  to  matters  in  no  way  involved  in  any  repre- 
sentation made  by  Nicolas,  and  to  protect  the  mortgagee 
against  acts  and  omissions  to  which  no  prudent  or  reason- 
able man  would  have  been  induced  by  the  belief  that  An- 
tonio was  the  owner  of  the  land  at  the  date  of  the  mortgage. 
To  raise  an  estoppel,  the  representation  must  be  such  as 
would  induce  a  reasonable  person  to  act  upon  it,  and  it  is 
only  binding  to  the  extent  that  it  has  been  acted  upon.  Here 
was  a  representation  which  it  is  conceded  was  sufficient  to 
induce  a  reasonable  person  to  accept  the  mortgage  as  security, 
and  it  was  so  accepted ;  but  was  there  anything  said  or  done 
which  could  excuse  the  mortgagee  for  waiting  seven  years 
after  the  maturity  of  the  note  and  the  record  of  a  conveyance 
from  his  mortgagor  before  commencing  his  action  to  fore- 
close? A  mortgagee  is  bound  to  know  that  his  mortgagor 
may  convey  the  premises  subject  to  his  mortgage;  and  if  the 
record  of  a  subsequent  conveyance  will  set  the  statute  of 
limitations  running  in  favor  of  the  grantee,  we  cannot  per- 
ceive any  reason  why  the  appellant  may  not  avail  herself  of 
its  bar.  As  a  matter  of  the  commonest  business  prudence,  the 
respondent  was  bound  to  inform  itself  as  to  any  recorded 
deed  from  Antonio  Trobock,  and  the  same  care  that  would 
have  enabled  it  to  discover  a  subsequent  conveyance  would 
have  revealed  the  existence  of  the  conveyance  under  which 
appellant  claims.  If,  therefore,  the  record  of  her  deed  made 
her  a  necessary  or  proper  party  to  this  action, — as  it  un- 
questionably did, — the  right  of  action  as  to  her  accrued  at  the 
maturity  of  the  note  in  December,  1889,  and  at  that  date  the 
statute  of  limitations  was  set  in  motion  in  her  favor,  not- 
withstanding the  absence  of  Antonio  Trobock  from  the  state. 
This  is  the  clear  result  of  the  decision  in  Wood  v.  Goodf el- 
low,  43  Cal.  185.  In  its  facts,  that  case  diflFered  in  some 
particulars  from  this  case;  the  plea  of  the  statute  was  in- 
terposed by  a  subsequent  grantee,  but,  as  we  have  endeavored 
to  show,  that  fact  is  of  no  consequence,  and  the  first  mort- 
gagee in  that  case  had  actual  notice  of  the  subsequent  liens 
more  than  five  years  prior  to  the  commencement  of  the  fore- 
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closure  suit,  but  the  fact  of  actual  notice  was  wholly  ir- 
relevant to  the  point  decided.  The  doctrine  of  the  case  is 
contained  in  the  following  extract  from  Judge  Crockett's 
opinion:  "When  the  mortgagor  has  parted  with  his  title  to 
the  property,  and  ceased  to  have  any  interest  therein,  those 
who  have  succeeded  to  his  rights  stand  in  the  same  relation 
to  the  mortgagee  as  if  they  had  originally  made  the  mort- 
gage on  their  own  property  to  secure  the  debt  of  the  mort- 
gagor. The  mortgagor  has  no  interest  in  the  property,  nor 
are  they  under  obligation  to  pay  his  debt.  Their  property, 
however,  is  bound  as  collateral  security  for  its  payment, 
under  the  mortgage,  which  is  a  contract  in  writing,  by 
which  the  property  is  pledged  as  a  security  for  the  debt.  The 
mortgage,  in  such  a  case,  has  the  same  effect  in  law  as  if  it 
had  been  originally  made  as  a  separate  instrument  by  the 
parties  succeeding  to  the  rights  of  the  mortgagor  to  secure 
his  debt.  If  A  make  a  mortgage  on  his  own  property  to  B, 
to  secure  a  debt  owing  from  C,  the  action  to  foreclose  the 
mortgage  must  be  brought  within  four  years  from  the  time 
when  the  debt  became  due.  The  time  could  not  be  pro- 
longed by  any  stipulation  between  B  and  C  to  which  A  was 
not  privy.  But  when  the  four  years  were  about  to  expire, 
could  C,  under  our  law,  indefinitely  postpone  the  bar  of  the 
statute,  and  render  it  nugatory  as  to  A,  by  absenting  himself 
from  the  state  and  never  returning?  The  argument  of  the 
plaintiff's  counsel  necessarily  leads  to  this  result.  But  we 
have  not  heretofore  so  interpreted  the  statute.  On  the  con- 
trary, we  have  uniformly  held  in  analogous  cases  that  the 
mortgage,  as  contradistinguished  from  the  mortgage  debt, 
in  such  cases  is  to  be  deemed  a  contract  in  writing,  in  the 
sense  of  the  statute,  on  which  the  action  must  be  brought 
within  four  years  from  the  time  when  the  action  would  lie, 
in  order  to  avoid  the  bar  of  the  statute.  If  we  had  any  doubt, 
on  reason  or  authority,  whether  the  rule  is  proper,  it  has  been 
too  long  established  in  this  state  to  be  now  disturbed." 

The  deed  under  which  the  appellant  claims  was  recorded 
before  the  maturity  of  the  note,  and  it  is  the  record  of  such  a 
deed,  not  actual  notice,  which  determines  the  right  of  the 
grantee  to  be  made  a  party  to  the  foreclosure  in  order  to 
be  bound  by  the  decree.  (Code  Civ.  Proc,  sec.  726.)  The 
appellant,  therefore,  was  a  proper  party  to  this  action  nearly 
seven  years  before  it  was  commenced,  and  as  to  her,  on  the 
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facts  found  by  the  superior  court,  it  was  barred  by  section  337 
of  the  Code  of  Civil  Procedure. 

The  order  denying  her  motion  for  a  new  trial  is  reversed. 

Van  Dyke,  J.,  Temple,  J.,  and  Harrison,  J.,  concurred. 

McFARLAND,  J.,  dissenting. — I  am  not  able  to  concur. 
In  my  judgment,  the  order  denying  the  new  trial  should  be 
affirmed,  upon  the  opinion  delivered  in  Department.  I  do 
not  think  that  the  old  deed  from  Antonio  to  Nicolas  can  be 
considered  at  all;  the  appellant  is  estopped  from  setting  up 
any  claim  under  it.  The  representation  that  Antonio  owned 
the  property  at  the  date  of  the  mortgage — upon  which  repre- 
sentation respondent  loaned  its  money  and  took  his  mortgage 
as  security — forever  estopped  Nicolas  and  his  privy,  the  ap- 
pellant, from  asserting  that  Antonio  had  prior  to  that  time 
conveyed  the  property  to  Nicolas.  The  recording  of  the 
prior  deed  to  Nicolas,  many  years  after  its  execution,  gave  it 
no  life  as  against  the  estoppel ;  and  I  see  no  ground  for  hold- 
ing that  it  was,  by  its  recordation,  legally  transmuted  into 
a  new  deed.  It  was  not  in  fact  a  new  deed ;  it  always  was, 
and  is  now,  the  identical  deed  which  appellant  is  estopped 
from  asserting.  Whether  or  not  Nicolas  or  appellant  could 
have  procured  another  deed  from  Antonio  after  the  mortgage 
does  not  appear;  the  fact  is,  that  he  did  not  make  such  a 
deed,  and  appellant  is  compelled  to  rely  on  the  old  one,  in 
the  face  of  the  said  representation  made  at  the  time  of  the 
mortgage. 

The  foregoing  view  makes  it  unnecessary  to  consider  the 
question  whether  the  recordation  of  a  subsequent  deed  by  a 
mortgagor  to  a  third  person,  who  is  a  bona  fide  purchaser, 
gives  constructive  notice  to  a  prior  mortgagee  from  the  date 
of  such  recordation.  In  Wood  v.  Goodfellow,  43  Cal.  185, — 
the  case  mainly  relied  on  by  appellant, — there  was  actual 
notice,  and  I  have  seen  no  cases  where  it  warf  held — the 
question  being  raised — that  the  recording  of  a  subsequent 
deed  or  mortgage  was  constructive  notice  to  a  prior  mort- 
gagee. The  general  rule  is,  of  course,  that  the  recording  is 
notice  only  "to  subsequent  purchasers  and  mortgagees."  (Civ. 
Code,  sec.  1213.)  But  in  the  case  at  bar  there  is  no  question 
as  to  the  rights  of  a  bona  fide  subsequent  grantee  or  mort- 
gagee for  a  valuable  consideration  and  free  from  fraudulent 
representations.     Here,  Nicolas  reprorcnted,  and  is  estopped 
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from  denying,  that  Antonio  owned  the  property  at  the  date 
of  the  niortpjngo,  and  that  Nicohis  did  not  own  it;  and  it 
seeuijj  to  mc  unwarrantable  to  hold  that,  (ts  against  Nicolas 
himself  J  the  respondent  was  bound  to  keep  constant  watch 
of  the  public  records  to  see  if  the  representations  of  Nicolas, 
upon  which  he  had  the  right  to  rely,  were  true.  And  if  he 
had  examined  the  records,  he  would  have  merely  found  a 
deed  which  Nicolas  had  at  the  very  time  he  represented  that 
he  liad  no  such  deed.  Would  that  discovery  have  changed 
the  legal  phase  of  the  case  in  any  way  whatever? 


[Sac.  No.  777.    Department  Two.— November  6,  1901.] 

THOMAS   BROWN,   Respondent,   v.   SAN   FRANCISCO 
SAVINGS  UNION,  Appellant. 

Contracts — Nudum  Pactum — Option  to  Purchase  Land — Proposal 
NOT  Accepted — Withdrawal. — An  option  given  to  a  real  estate 
agent  proposing  to  sell  lands,  but  wishing  himself  to  purchase  the 
same,  to  buy  within  a  time  limited,  upon  certain  terms  and  condi- 
tions, of  which  no  notice  of  acceptance  was  given,  and  for  which  no 
consideration  was  paid,  and  which  he  is  free  to  exercise  or  not,  is  a 
mere  nudum  pactum,  and  amounts  only  to  a  continuing  proposal, 
which  may  be  withdrawn  by  the  party  making  it  before  such  notice 
of  acceptance  is  communicated ;  and  after  notice  of  such  withdrawal 
the  option  cannot  be  exercised. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County  and  from  an  order  denying  a  new  trial.  Oval  Pir- 
key,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  C.  Campbell,  and  Donald  Y.  Campbell,  for  Appel- 
lant. 

A  proposition  in  writing  to  sell  land  at  a  certain  price, 
within  a  given  time,  is  a  continuing  offer,  which  may  be  re- 
tracted at  any  time  before  acceptance,  in  the  absence  of  con- 
sideration for  the  offer.  {Wristen  v.  Boivles,  82  Cal.  84; 
Connor  v,  Rennecker,  25  S.  C.  514 ;  Boston  and  Maine  R.  R. 
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Co.  V.  Baitlett,  3  Cudi.  224;  Burnet  v.  Biscoe,  4  Johns.  235; 
Tucker  v.  Woods,  12  Johns.  189;  Weaver  v.  Burr,  31  W.  Va. 
736;  Ide  v,  Leiser,  10  Mout.  5;*  Coleman  v.  Applegavth,  68 
Md.  21  f  Gordon  v.  Darnell,  5  Col.  302 ;  Bean  v.  Burbank, 
16  Me.  458 ;»  McDonald  v,  Bewick,  51  Mich.  79;  Perkins  v. 
Hadsell,  50  111.  216;  Liiz  v,  Gooding,  93  Ky.  185.) 

Frank  Freeman,  Charles  L.  Donohoe,  and  B.  F.  Geis,  for 
Respondent. 

A  proposer  may  bind  himself  to  keep  open  a  proposal  until 
a  specified  date,  so  that  an  acceptance  at  any  time  within  that 
date  will  be  good.  The  entertaining  of  the  offer  involves  a 
suspension  of  inquiry  in  other  quarters,  which  is  a  sufficient 
consideration.  (1  Wharton  on  Contracts,  sec.  12;  Weaver  v. 
Burr,  31  W.  Va.  736.) 

IIENSHAW,  J. — Plaintiff  prosecuted  this  action  to  obtain 
damages  from  defendant  for  its  alleged  breach  of  an  option  to 
sell  land.  Judgment  passed  for  plaintiff,  and  from  that 
judgment  and  from  the  order  denying  defendant's  motion 
for  a  new  trial  defendant  appealed.  The  following  facts  dis- 
close the  transaction  between  the  parties :  Defendant  was  the 
owner  of  certain  land  in  Glenn  County,  known  as  the  "Graves 
place."  Upon  March  27,  1896,  plaintiff  wrote  to  defendant, 
stating  that  a  good  many  people  were  in  the  neighborhood, 
looking  for  land,  and  asking  the  price  and  terms  upon  which 
defendant  would  sell  the  land  in  question.  To  this  lettef 
defendant  made  reply,  upon  March  30th,  stating  the  sell- 
ing price — $7,400 — and  the  terms  of  payment,  adding  that 
parts  of  the  land  were  under  lease,  but  that  no  difficulty  was 
anticipated,  in  the  event  of  a  sale,  in  securing  a  surrender 
of  the  leases  or  attornment  of  the  tenants.  In  reply  to  this, 
upon  April  16th,  plaintiff  wrote  more  specifically,  that  he  had 
some  Danish  people  looking  at  the  land  with  the  intent  to 
purchase,  and  concluded  that  if  he  obtained  an  option  upon 
the  tract  for  six  months  he  believed  he  could  dispose  of  it. 
Upon  the  following  day,  the  defendant  corporation  wrote 
that  if  it  were  to  give  an  option  it  could  not  extend  beyond 
the  end  of  September,  1896,  and  if  the  right  of  purchase  was 
exercised  it  would  expect  interest  upon  the  purchase  price 

1 24  Am.  St.  Rep.  17.  >  33  Am.  Dec.  681. 

a  6  Am.  St.  Rep.  417. 

CXXXIV.  Cal.— 29.  ^  J 
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from  the  date  of  the  option.  It  further  explained  as  to  one 
of  the  tenants,  thai  if  ho  should  fallow  his  land  and  not  be 
allowed  to  seed  it,  the  bank  would  cxiwct  the  holder  of  the 
option  to  compensate  him  for  his  labor  in  the  event  that  the 
option  was  exercised.  Upon  April  19th,  Brown  wrote  in 
acknowledgment  of  this  last  letter,  reciting  the  conditions 
therein  set  forth,  declaring  that  he  regarded  them  as  right 
and  proper,  and  adding  that  he  was  satisfied  that  he  could 
make  a  sale  of  the  property  within  the  time  named  if  the 
bank  would  give  him  a  contract  up  to  that  time.  He  then 
proceeds  to  explain  that  he  has  other  prospective  purchasers 
besides  the  Danish  people,  and  that  his  object  in  making 
the  sale  is  not  to  secure  a  profit  for  himself  therefrom,  but 
to  dispose,  at  the  same  time,  of  other  contiguous  lands,  of 
which  he  is  owner.  Upon  April  21st  the  corporation  re- 
plied that  a  formal  contract  was  unnecessary,  and  that  Brown 
might  hold  its  letter  of  the  17th  as  a  contract  between  them, 
whereby  he  was  privileged  to  purchase  the  lands  upon  the 
terms  and  conditions  therein  mentioned.  Upon  May  11th, 
following,  the  bank  wrote  that  it  had  discovered  that  Mr.- 
Harrington  had  an  earlier  contract  with  them  for  the  pur- 
chase of  the  lands,  which  was  in  full  force  and  effect ;  that  he 
had  exercised  his  right  of  purchase,  and  that  naught  re- 
mained for  it  to  do  but  to  carry  out  its  part,  and  added  that 
Brown  was  thus  advised  early  in  order  that  he  might  suspend 
operations,  if  any  were  in  progress.  Upon  May  13th,  plain- 
tiff replied  to  this  letter,  saying,  "I  have  done  considerable 
work  toward  effecting  a  sale  of  the  above  property,  and  some 
of  it,  I  am  sorry  to  say,  cannot  be  undone,  providing  par- 
ties live  up  to  the  contract  between  them  and  myself,  which 
I  executed  in  good  faith,  and  on  the  strength  of  your  op- 
tion to  me  for  a  certain  consideration.  .  .  .  Now,  if  parties 
who  I  have  contracted  with  come  fonvard  and  pay  their 
money,  I  cannot  see  how  I  am  to  get  out  of  it.  As  to  sus- 
jyending  operations,  I  am  sorry,  but  that  cannot  be  done. 
...  I  would  like  to  be  able  to  say  all  right,  but,  under  the 
circumstances,  I  cannot  see  any  legitimate  way  out  of  it  for 
me,  only  to  run  the  chances  of  the  parties  not  living  up  to 
contract  during  life  of  your  option  to  me." 

Nothing  further  passed  between  the  parties  until  the 
twenty-fifth  day  of  September,  a  few  days  before  the  expira- 
tion of  the  time  fixed  in  the  option,  when  Brown  wrote :  "In 
April,  1896,  we  entered  into  a  contract,  whereby  I  was  given 
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an  option  until  September  30,  1896,  to  sell  680  acres  of  land 
in  Glenn  County,  kiiown  as  the  Tremont  A.  Graves  tract,' 
belonging  to  you.  I  now  notify  you  that  I  will  take  the  land 
upon  the  conditions  mentioned  in  the  contract.  You  can 
either  forward  the  deed  to  the  Bank  of  Orland  or  Bank  of 
Willows,"  etc.  To  this  the  bank  promptly  replied,  upon 
September  28th,  reviewing  the  sale  to  Harrington,  and  the 
fact  that  Brown  was  advised  of  this  upon  the  11th  of  May, 
and  that  his  option  was  then  recalled,  and  concluding, 
"Under  these  circumstances,  we  do  not  think  we  can  be  liable 
to  you  for  anything  more  than  compensation  for  the  time  you 
may  have  given  the  matter  of  selling  these  lands  in  the  twenty 
days  between  the  two  dates  named.  We  shall  not  demur  to 
paying  you  a  reasonable  sum  for  the  time  lost.  Please  state 
what  you  think  will  be  fair  compensation."  To  this,  upon 
the  10th  of  October,  Brown  made  reply,  that  he  wished  noth- 
ing but  what  was  fair  and  reasonable,  and  that  the  figure 
which  he  was  about  to  name  *'must  be  particularly  under- 
stood as  a  compromise  figure,"  and  then  stated  that  if  de- 
fendant would  pay  him  the  sum  of  five  thousand  dollars, 
such  sum  would  partially  repay  him  for  the  damages  he  had 
sustained.  The  acceptance  of  this  "compromise  figure"  was 
declined  by  the  corporation,  and  this  action  followed. 

The  contract  between  the  parties  is  that  established  by  the 
letters,  the  essential  parts  of  which  are  as  above  set  forth.  It 
is  plain  that  the  defendant  believed,  and  indeed  the  letters 
permit  no  other  interpretation,  that  plaintiff,  acting  as  a  real 
estate  agent  or  broker,  had  prospective  purchasers  of  the  land 
in  view,  and  sought  an  option  from  defendant  to  enable  him 
to  sell.  Upon  the  trial  it  is  shown  that  these  pretenses  are 
disingenuous  and  false,  and  this  is  shown  from  the  lips  of 
plaintiff  himself,  who  declares  that  from  the  first  his  idea 
was  to  buy  the  land  for  himself.  Reading  the  contract,  then, 
in  the  light  most  favorable  to  plaintiff,  as  explained  by  his 
testimony, — that  is  to  say,  that  he  was  not  a  broker  for  the 
sale  of  the  land,  but  was  himself  the  intending  purchaser, — 
the  writings  amount  to  this :  that  the  bank,  April  21st,  gave 
an  option  to  plaintiff  to  purchase  the  land,  subject  to  certain 
expressed  terms  and  conditions,  which  option  he  was  entitled 
to  exercise  at  any  time  before  the  last  day  of  September  of 
that  year.  Upon  the  twelfth  or  thirteenth  day  of  the  May 
following,  while  this  option  had  been  in  force  but  some 
twenty  days,  the  bank,  for  reasons  stated,  withdrew  and 
rescinded  it.     By  the  terms  of  the  option.  pla^Uff^bound 
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himzself  to  nothing;  he  was  free  to  act  under  it  or  not.  as  he 
saw  fit.  Up  to  the  time  of  its  withdrawal  he  had  given  no 
notice  whatever  of  his  aooei)tance  of  it.  No  consideration 
passed  from  plaintiff  to  defendant  when  the  option  was  ten- 
dered. Admittedly,  plaintiff  paid  nothing  for  the  option, 
and  his  statements  contained  in  his  letter  of  May  13th,  to  the 
effect  that  he  had  done  considerable  work  toward  effecting  a 
sale  of  the  property,  which  he  is  sorry  to  say  cannot  be  un- 
done, providing  the  parties  live  up  to  the  contract  between 
them  and  him,  are  representations,  by  his  own  evidence,  ad- 
mittedly false.  Even  were  they  true,  as  no  acceptance  of  the 
offer  had  been  made  known  to  defendant,  defendant  would 
still  have  had  the  right  to  withdraw  it,  and  it  was  months 
after  the  withdrawal  was  known  to  plaintiff  that  he  came 
forward  to  exercise  the  option,  which,  as  he  correctly  states, 
had  been  given  him  "to  sell  the  land,"  and  then,  upon  the 
trial,  for  the  first  time,  it  is  made  to  appear  that  he  had  from 
the  first  intended  to  purchase  it.  The  option  of  the  defend- 
ant was  a  mere  continuing  proposal,  which  it  had  the  abso- 
lute right  to  withdraw  before  acceptance  had  been  communi- 
cated to  it.  No  such  acceptance  ever  was  announced  until 
months  after  the  withdrawal.  Up  to  the  time  of  acceptance, 
a  contract  such  as  this,  where  no  consideration  has  been 
parted  with,  no  binding  obligation  of  any  kind  entered  into, 
is  mere  nudum  pdctum.  The  authorities  on  this  point  are 
80  numerous,  the  law  upon  it  so  well  settled,  that  it  is  almost 
supererogation  to  refer  to  them.  In  instance,  however,  may 
be  cited,  Wristen  v,  Bowles,  82  CaJ.  84 ;  Litz  v.  Ooosling,  93 
Ky.  185;  Weaver  v.  Burr,  31  W.  Va.  736;  Oordon  v,  Darnell, 
5  Col.  302;  Coleman  v.  Applegarth,  68  Md.  21;^  Connor  v. 
Rennecker,  25  S.  C.  514;  Boston  and  Maine  R,  R.  Co,  i\ 
Bartlett,  3  Cush.  224;  Ide  v.  Leiser,  10  Mont.  5.* 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed and  the  cause  remanded. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


10  Am.  St.  Rep.  417.  9  24  Am.  St.  Rep.  17. 


Digitized  by  VjQOQIC 


Nov.  1901.  People  v.  Smith.  453 


[Crim.  No.  697.     In  Bank.— November  6,  1001.] 
THE  PEOPLE,  Respondent,  v.  GONZALES  SMITH,  Ap- 
pellant. 

Cbihinal  Law — Homicide — Acquittal  of  Murdeb — Trial  for  Man- 
slaughter— Peremptory  Challenges  to  Jury. — A  defendant 
charged  with  murder,  and  convicted  of  manslaughter,  is  acquitted 
of  murder,  and  where  the  conviction  of  manslaughter  is  reversed 
upon  appeal,  a  second  trial  can  only  be  had  uppn  the  charge  of 
manslaughter,  and  the  defendant  is  entitled  upon  such  trial  to  no 
more  than  ten  peremptory  challenges  to  the  jury. 

Id. — Impeachment  of  Prosecuting  Witness — Contradictory  Prior 
Testimony — ^Explanation — Charaoteb  of  Defendant. — ^A  prose- 
cuting witness  may  be  impeached  by  the  defense  by  proving  that 
his  evidence  was  contradictory  to  that  given  at  the  inquest  and  the 
preliminary  examination;  but  the  prosecution  has  an  equal  right 
to  prove  his  explanation  thereof,  to  the  effect  that,  knowing  the 
character  of  the  defendant  and  his  brother,  he  was  afraid  to  testify 
against  them.  The  defendant  cannot  complain  that  the  explana- 
tion incidentally  involved  an  attack  upon  his  character. 

Id. — Expression  of  Judge — Competency  of  Testimony. — An  expres- 
sion of  the  judge  in  allowing  the  witness  to  explain  his  former  evi- 
dence, "I  think  the  testimony  is  all  right,"  imports  only  that  the 
testimony  was  competent  and  admissible,  and  could  not  be  un- 
derstood by  the  jury  as  intimating  that,  in  the  opinion  of  the  judge, 
the  witness  was  telling  the  truth. 

Id. — Argument  of  Counsel — Improper  Remarks — Rebuke  and  In- 
struction BY  Judge. — Where,  upon  the  argument  of  special  coun- 
sel for  the  prosecution,  highly  improper  remarks  were  made,  in- 
volving a  wish  that  the  defendant  had  thrown  down  the  bars,  so 
that  the  prosecution  might  have  proved  his  character,  and  the  court 
rebuked  the  coun.Hel,  and  instructed  the  jury  not  to  consider  the 
question  of  the  defendant's  character,  the  misconduct  was  not  so 
serious  as  to  call  for  a  reversal  of  the  judgment. 

ID. — Evidence — ^Theory  of  Suicide— Powder-marks  on  Hat — Cross- 
examination — Exhibition  of  Hat  not  Identified. — Where  the 
defense,  in  order  to  corroborate  a  theory  of  suicide  by  the  de- 
ceased, called  a  witness  to  show  that  there  were  powder-marks  on 
the  hat  worn  by  the  deceased  at  the  time  of  the  shooting,  it  was 
proper  for  the  prosecution,  on  cross-examination,  for  the  purpose  of 
showing  that  the  witnes^s  was  no  jud;;e  of  powder- marks,  to  exhibit 
to  the  jury  the  marks  on  any  hat  thought  by  the  witness  to  Iniar 
powder-marks,  though  not  identified  nor  offered  in  evidence. 

In. — ^Technical  Eukor  in  Instructio.v — Self-defense  Inappucabij:. 
— A  technical  error  in  instructing  the  jury  that  uisplaying  of  a 
deadly  weapon  in  a  rude,  angry,  and  threatening  manner,  in  the 
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presence  of  two  or  more  persons,  is  a  criminal  offense,  omitting  the 
essential  qualification  that  it  was  not  done  in  necessary  self-defense, 
is  not  ground  of  reversal,  where  self-defense  was  wholly  foreign  to 
the  case,  on  all  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  denying  a  new  trial.  J.  W. 
Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Laird  &  Packard,  and  J.  W.  Ahern,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  for  Respondent. 

BEATTY,  C.  J.— The  defendant  was  accused  by  infor- 
Hjation  of  the  crime  of  murder,  and  by  the  verdict  of  a  jury 
found  guilty  of  manslaughter,  upon  which  verdict  a  judg- 
ment was  duly  entered.  On  appeal,  this  court  reversed  that 
judgment  and  remanded  the  cause  for  a  new  trial.  (People 
V.  Smith,  121  Cal.  355.)  Upon  the  next  trial,  defendant  was 
again  convicted  of  manslaughter,  and  he  has  again  appealed. 
When  the  cause  came  on  for  trial  the  last  time,  the  defend- 
ant, after  having  challenged  ten  jurors  peremptorily,  at- 
tempted to  interpose  another  challenge  of  the  same  char- 
acter, to  which  the  people  objected  that  he  was  entitled  to 
no  more  than  ten  such  challenges. 

The  ruling  of  the  court  sustaining  this  objection  stands 
first  among  the  various  assignments  of  error  that  have  been 
argued  in  support  of  the  present  appeal,  and  will  be  first 
considered.  The  defendant's  contention  is,  ttiat  inasmuch 
as  he  was  charged  by  the  information  with  the  crime  of  mur- 
der, he  was,  by  the  express  terms  of  the  statute,  allowed 
twenty  peremptory  challenges.  It  is  tnie  that  section  1070 
of  the  Penal  Code  does  provide  that  if  the  offense  charged 
be  punishable  with  death  or  imprisonment  for  life,  the  de- 
fendant is  entitled  to  twenty  peremptory  challenges,  and 
it  is  true  that  the  crime  of  murder  is  punishable  with  death 
or  imprisonment  for  life,  so  that  the  question  is,  whether,  at 
the  time  this  eleventh  peremptory  challenge  was  interposed, 
the  defendant  stood  charged  with  the  crime  of  murder, — 
whether,  in  other  words,  ho  was  on  trial  for  murder;  whether 
the  jury  about  to  be  sworn  could  convict  him  of  the  crime  of 
murder  on  the  information  as  it  then  stood.    The  informa- 
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tion  had,  as  above  stated,  originally  charged  the  crime  of 
murder,  which,  of  course,  included  a  charge  of  the  lesser 
grade  of  homicide, — manslaughter.  But  the  verdict  and 
judgment  convicting  the  defendant  of  manslaughter  was,  in 
legal  eflfect,  an  acquittal  of  the  crime  of  murder,  and  elimi- 
nated that  part  of  the  charge  from  the  information,  leaving 
only  the  accusation  of  manslaughter  pending,  and  when  a 
new  trial  was  ordered  by  this  court,  it  was  only  a  new  trial 
of  the  pending  issue  that  was  intended,  and  its  only  effect 
was  to  subject  the  defendant  to  a  new  trial  on  the  charge  of 
manslaughter.  The  authorities  everywhere  support  these 
views,  as  do  the  former  decisions  of  this  court.  (See  People 
V,  Gilmore,  4  Cal.  376;*  People  v.  Backus,  5  Cal.  275;  People 
V.  Apgar,  35  Cal.  389;  Campbell  v.  State,  9  Yerg.  333 ;» 
Jones  V.  State,  13  Tex.  168 ;»  Baker  v.  State,  4  Tex.  App. 
232;  Cheek  v.  State,  4  Tex.  App.  448;  Robinson  v.  State,  21 
Tex.  App.  162;  Parker  v.  State,  22  Tex.  App.  107;  Bell  v. 
State,  48  Ala.  684;*  1  Bishop's  Criminal  Procedure,  sec. 
1271;  Atkins  v.  State,  16  Ark.  568;  Johnson  v.  State,  29 
Ark.  34;*  Brennan  v.  People,  15  111.  511;  State  v.  Tweedy, 
11  Iowa,  350;  State  v.  Boyle,  28  Iowa,  b2Q\  State  v,  Clemons, 
51  Iowa,  275;  Hurt  v.  State,  25  Miss.  378 ;«  Morris  v.  State, 
8  Smedes  A  M.  762 ;  State  v.  Ross,  29  Mo.  48 ;  State  v,  Jen- 
kins, 36  Mo.  372 ;  State  v,  Brannon,  55  Mo.  63 ;''  State  v, 
Martin,  30  Wis.  216 ;®  Lithgow  v.  Commonwealth,  2  Va.  Cas. 
297;  Stuart  v.  Commonwealth,  28  Gratt.  953.)  Upon  these 
authorities,  and  many  others  that  might  be  cited  to  the  same 
effect,  it  is  clear  that  the  superior  court  did  not  err  in  holding 
that,  upon  the  record  before  it,  the  defendant  stood  charged 
only  with  the  crime  of  manslaughter,  and  that  he  was  en- 
titled to  no  more  than  ten  peremptory  challenges. 

To  a  correct  understanding  of  several  of  the  points  remain- 
ing to  be  considered,  a  brief  statement  of  the  circumstances 
of  the  killing  is  necessary.  The  deceased — Bencomo — was 
killed  by  a  bullet  fired  from  a  pistol  belonging  to  the  de- 
fendant, and  the  only  controversy  upon  the  facts  was  as  to 
whether  the  shooting  was  done  by  the  defendant  or  by  Ben- 
como himself.  Bencomo  was  the  husband  of  defendant's 
sister.  Defendant  testified  that  they  were  good  friends ;  that 
at  Bencomo's  requesthe  loaned  him  his  pistol  to  take  to  his 

160  Am.  Dec.  620.  <^21  Am.  Rep.  154. 

a  30  Am.  Dec.  417.  «  59  Am.  Dec.  225. 

8  62  Am.  Dec.  550.  7  17  Am.  Rep.  643. 

4  17  Am.  Rep.  40.  8  H  Am.  Rep.  567. 
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camp,  and  that  he  immediately  afterwards  shot  himself. 
In  this  the  defendant  was  corroborated  by  hus  brother, — one 
of  the  three  witnesses  who  were  present  at  the  time  of  the 
shooting.  According  to  the  testimony  of  the  other  wit- 
nesses,— Mills  and  Tapia, — the  defendant  drew  his  pistol 
and  immediately  commenced  firing  in  the  direction  of  Ben- 
como,  who  fell  to  the  ground  and  expired ;  that  the  defend- 
ant then  placed  the  pistol  by  his  side,  and  statea  to  those 
attracted  to  the  scene  that  deceased  had  shot  himself.  All 
the  witnesses  agree  that  from  three  to  five  shots  were  fired. 
In  this  state  of  the  case  the  effort  of  the  defense  was  to 
show  by  cross-examination  and  impeachment  of  Mills  and 
Tapia,  that  they  did  not  and  could  not  see  what  actually 
occurred.  The  witness  Mills  had  testified  at  the  coroner^s 
inquest  and  at  the  examination  before  the  committing  mag- 
istrated  that  at  the  time  of  the  shooting  he  was  sitting  on 
his  horse,  drunk  and  asleep,  and,  in  effect,  that  he  did  not 
see  who  did  the  shooting.  At  the  trial  he  was  confronted 
with  this  evidence,  which  he  admitted  he  had  given.  On 
his  redirect  examination  he  was  asked  by  counsel  for  tlie 
people  to  explain  the  discrepancy  between  his  testimony  at 
the  inquest  and  that  given  at  the  trial.  The  defense  objected 
that  the  people  had  no  right  to  ask  the  witness  to  explain. 
The  objection  was  overruled,  and  the  witness  answered,  in 
effect,  that,  knowing  the  character  of  the  defendant  and  his 
brother,  he  was  afraid  at  the  time  of  the  inquest  to  testify 
against  them.  The  defense  moved  to  strike  out  this  answer, 
upon  the  ground  that  the  defendant's  character  could  not  be 
attacked  by  the  people,  which  motion  was  also  overruled, 
and  the  rulings  of  the  court  with  respect  to  this  matter  are 
assigned  as  error. 

There  was  no  error  in  these  rulings.  The  defense  had  a 
right  to  impeach  the  witness  by  proving  contradictory  state- 
n)ents  made  by  him  at  another  time,  but  the  state  had  an 
equal  right  to  ask  and  the  witness  to  give  his  explanation, 
and  if  the  explanation  incidentally  involved  an  attack  upon 
the  character  of  the  defendant,  he  cannot  complain.  In 
this  connection  the  defense  also  took  an  exception  to  the 
language  of  the  court  in  overruling  their  motion.  The  ex- 
pression objected  to  Wc^s,  "I  think  the  testimony  is  all  right." 
"What  the  judge  meant  by  this  expression — and  all  that  he 
could  have  been  understood  to  mean,  considering  it  in  con- 
nection with  what  preceded  and  followed  it — was,  that  the 
testimony  was  competent  and  admissible.     The  jury  could 
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not  have  understood  it  as  an  intimation  that;  in  the  opinion 
of  the  judge,  the  witness  was  telling  the  truth. 

Another  exception  to  be  noticed  in  this  connection  re- 
lates to  a  statement  made  by  special  counsel  for  the  people 
in  the  course  of  his  argument  to  the  jury.  He  referred  to 
the  objection  made  to  the  testimony  of  Milk  respecting  the 
character  of  the  defendant,  and  proceeded  to  say :  "Happy, 
oh  happy,  would  we  have  been  had  the  defense  thrown  the 
bars  down  and  allowed  us  to  prove  the  character  of  this 
defendant."  The  court,  without  waiting  for  an  objection 
from  the  defense,  ordered  counsel  not  to  comment  upon  that 
matter,  and,  an  objection  being  made,  rebuked  the  counsel 
and  instructed  the  jury  not  to  consider  the  question  of  de- 
fendant's character.  The  remarks  of  counsel  were,  of  course, 
highly  improper,  and  called  for  a  more  sever  reproof  than 
the  court  administered;  but  in  view  of  all  the  circumstances 
of  the  case,  we  cannot  hold  that  the  misconduct  was  so  seri- 
ous as  to  call  for  a  reversal  of  the  judgment. 

To  corroborate  their  theory  of  suicide,  the  defense  en- 
deavored to  show  that  there  were  powder-marks  on  the  hat 
worn  by  the  deceased  at  the  time  of  the  shooting.  The  wit- 
ness called  to  prove  this  fact  testified  that  on  the  day  after 
the  homicide  he  saw  a  hat  lying  on  the  body  of  the  deceased 
(then  in  charge  of  the  defendant),  and  that  it  exhibited 
powder-marks.  There  was  no  otner  evidence  that  it  was  the 
hat  worn  by  deceased  at  the  time  of  tlie  shooting,  and  the 
evidence  was  very  unsatisfactory  that  the  hat  exhibited  at 
the  trial  was  the  same  hat  seen  by  the  witness  on  the  follow- 
ing day.  In  this  state  of  the  case,  the  hat  having  been  ex- 
^Mhitcd  to  the  jury,  but  not  formally  offered  in  evidence,  the 
defendant's  witness  was  asked  on  cross-examination  to  point 
out  to  the  jury  what  he  called  powder-marks.  To  this  the 
defense  objected,  upon  the  ground  that  the  hat  had  not  been 
offered  in  evidence,  and  had  not  been  identified.  This  was, 
under  the  circumstances,  a  rather  singular  objection  to  come 
from  the  defense,  but  if  the  circumstances  had  been  differ- 
ent, the  court  would  have  been  justified  in  overruling  it. 
The  witness  had  been  called  to  prove  powder-marks  on  Ben- 
como's  hat,  and  the  object  of  the  cross-examination  was  to 
prove  that  he  was  no  judge  of  powder-marks.  For  this 
purpose  it  was  proper  to  show  the  jury  any  marks  on 
imy  hat  which  the  witness  thought  were  powder-marks,  in 
Older  that  they  might  properly  estimate  the  value  of  his 

Digitized  by  V^jOOQ  IC 


458  People  v.  Smith.  [134  Cal. 

observations  upon  the  hat  which  he  saw  the  day  aftfer  the 
homicide,  and  it  was  for  this  purpose  that  the  court  allowed 
the  hat  to  be  shown  to  the  jury.  What  has  been  said  in 
regard  to  this  ruling  of  the  court  is  a  sufficient  answer  to  the 
further  objection  made  to  the  remarks  of  counsel  for  the 
people  concerning  the  evidence  in  question  in  their  argu- 
ment to  the  jury. 

The  court  modified  several  of  the  instructions  requested 
by  the  defendant,  by  striking  out  portions  thereof,  and 
complaint  is  made  of  these  rulings.  It  is  true  that  some  pas- 
sages stricken  out  of  the  instructions  might  have  been  prop- 
erly allowed  to  remain,  but,  in  one  instance  at  least,  the 
unobjectionable  matter  was  directly  coupled  with  a  state- 
ment wnoUy  irrelevant  to  the  case,  and  only  likely  to  pro- 
duce confusion;  and  in  that  as  well  as  in  every  other  in- 
stance, the  matter  stricken  out  was  but  a  repetition,  in  sub- 
stance, of  instructions  already  given  by  the  court  of  its  own 
motion. 

The  case  was  a  very  simple  one,  and  tlie  only  question  the 
jury  had  to  decide  was.  Who  fired  the  fatal  shot, — the  de- 
fendant or  the  deceased?  If  the  deceased  shot  himself,  the 
defendant,  of  course,  was  innocent;  but  if  he  was  shot  by 
the  defendant,  there  was  no  possible  theory  of  the  evidence 
upon  which  he  could  have  been  acquitted  of  manslaughter. 
Even  if  the  killing  was  accidental,  it  amounted  to  involun- 
tary manslaughter. 

There  was  a  technical  error  in  instructing  the  jury  that 
drawing  and  displaying  a  deadly  weapon  in  a  rude,  angry, 
and  threatening  manner,  in  the  presence  of  two  or  more 
persons,  is  a  criminal  offense.  It  is  a  part — and  an  essential 
part — of  the  definition  of  that  crime  that  the  drawing  and 
displaying  of  the  weapon  must  not  be  in  necessary  self- 
defense.  The  omission  of  that  qualification  in  this  instance 
was,  however,  of  no  consequence,  because  there  was  no 
pretense  that  the  defendant  had  occasion  to  defend  himself 
against  the  deceased  or  any  other  person.  Self-defense  was 
an  element  wholly  foreign  to  the  case,  on  the  defendant's 
own  evidence,  and  all  the  evidence. 

This  disposes  of  all  the  exceptions  noticed  in  the  argu- 
ment of  counsel  for  appellant,  and  we  discover  nothing 
more  meritorious  in  any  of  the  other  exceptions  appearing 
in  the  record. 

The  judgment  and  order  of  the  superior  court  are  affirmed. 

McFarland,  J.,  Van  Dyke,  J.,  Temple,  J.,  and  Henshaw, 
J.,  concurred. 
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GAROUTTE,  J.,  concurring. — I  concur  in  the  judgment. 
I  have  no  doubt  but  that  the  defendant  in  this  case  could 
have  been  tried  and  convicted  of  murder  under  the  informa- 
tion. In  other  words,  if  the  trial  court  had  held  that  the 
previous  conviction  for  the  crime  of  manslaughter  was  not 
an  acquittal  of  the  charge  of  murder,  and  had  proceeded  to 
try  the  defendant  again  upon  the  original  charge,  then  in 
such  a  case  the  defendant  would  have  been  entitled  to  twenty 
peremptory  challanges.  But  here  the  court,  during  the  im- 
panelment  of  the  jury,  directly  held  that  the  defendant  was 
only  on  trial  for  the  crime  of  manslaughter.  It  necessarily 
followed  that  he  was  only  entitled  to  ten  peremptory  chal- 
lenges. It  therefore  appears  by  the  record  itself  that  the 
defendant  was  only  charged — that  is,  defendant  was  only  on 
trial — for  an  offense  not  punishable  by  death  or  imprison- 
ment for  hfe. 

For  the  foregoing  reasons  I  concur  in  the  judgment  and 
order  denying  the  motion  for  a  new  trial. 


[S.  F.  No.  2693.    In  Bank.— November  6,  1901.] 

ANDERSON  ROSE  et  al..  Respondents,  v.  LOUIS  MES- 
MER et  al.,  Respondents;  and  JOSE  ANTONIO 
MACHADO  et  al.,  Appellants. 

Apfeai^— Dismissal — ^Failubb  to  File  Undertaking  in  Time. — An 
appeal  will  be  dismissed  for  failure  to  file  the  undertaking  on  ap- 
peal within  five  days  after  proper  service  of  the  notice  of  appeal. 

Id. — SEBticE  or  Notice  of  Appeal — ^Attorneys  of  Record — ^Void  Sec- 
ond Service  upon  Party. — Where  the  notice  of  appeal  was  served 
upon  the  attorneys  of  record  of  a  respondent  more  than  five  days 
before  the  filing  of  the  undertaking  upon  appeal,  a  second  service, 
made  personally  upon  such  respondent,  who  had  only  appeared  by 
his  attorneys,  is  a  mere,  nullity,  and  cannot  avail  to  postpone 
the  time  required  by  law  for  the  filing  of  the  undertaking. 

MOTION  to  dismiss  an  appeal  froM  a  judgment  of  the  Su- 
perior Court  of  Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Graves,  O'Melvcny  &  Shankland,  for  Andrew  J.  W.  Keat- 
ing, Appellant. 

Lee  &  Scott,  for  other  Appellants. 

Clarence  A.  Miller,  and  M.  J.  McGarry,  for  Plaintiffs,  and 
Defendant  Elizabeth  Chauvin,  Respondents,  moving  to  dis- 
miss appeal. 

HENSIIAW,  J.— Thi3  is  a  motion  to  dismiss  the  at- 
tempted appeal  of  certain  defendants  in  the  above-entitled 
action,  upon  the  ground  that  the  undertaking  upon  appeal 
was  not  filed  within  the  time  required  by  section  940  of  the 
Code  of  Civil  Procedure.  The  defendants  undertook  to  ap- 
peal from  a  judgment  entered  upon  the  sixth  day  of  Au- 
gust, 1900,  and  served  notice  of  appeal  upon  all  the  parties 
in  interest  on  or  before  the  eleventh  day  of  August,  1900. 
The  undertaking  upon  appeal  was  filed  upon  the  seventeenth 
day  of  August,  1900.  Section  940  of  the  Code  of  Civil 
Procedure  declares  that  "the  appeal  is  ineffectual  for  any 
purpose  unless  within  five  days  after  service  of  the  notice 
of  an  appeal  an  undertaking  be  filed." 

Under  the  foregoing  statement  of  facts,  it  is  ap[)arent  that 
the  appeal  must  be  dismissed,  but  as  against  the  motion  it  is 
urged  that  one  J.  J.  Chapman  had  been  personally  served 
with  notice  of  appeal  upon  August  15th.  While  this  ap- 
pears to  be  true,  it  is  also  true  that  the  said  Chapman  had  ap- 
peared in  the  action  by  his  attorneys,  Dunnigan  &  Dunni- 
gan,  and  service  on  the  said  Chapman  had  previously  been 
made  upon  August  8th,  through  his  attorneys,  Dunnigan  & 
Dunnigan.  Chapman  had  never  appeared  in  the  action,  ex- 
cepting through  his  attorneys,  Dunnigan  &  Dunnigan,  and 
there  is  nothing  in  the  record  to  show  that  they  were  not, 
upon  August  8th,  still  his  representatives  and  attorneys. 
Chapman  having  thus  been  served  with  notice  on  August 
8th,  the  later  service  upon  him,  in  person,  upon  August 
15th,  was  a  mere  nullity,  and  could  not  avail  to  postpone 
the  time  required  by  law  for  the  filing  of  the  undertaking 
on  appeal. 

The  motion  to  dismiss  is  therefore  granted. 

Van  Dyke,  J.,  Harrison,  J.,  McFarland,  J.,  Garoutte,  J., 
Temple,  J.,  and  Beatty,  C.  J.,  concurred. 


Digitized  by  LjOOQ IC 


Nov.  1901.]  California  C.  F.  Ass'n  v.  Ainsworth.        461 


.  [S.  F.  No.  2761.     In  Bank.— November  5,  1901.] 

CALIFORNIA  CURED  FRUIT  ASSOCIATION,  Appel- 
lant, V.  W.  AINSWORTH  and  PHOENIX  RAISIN 
SEEDING  AND  PACKING  COMPANY,  Respondents. 

Action  fob  Conversion — Interest  Limited  to  Percentage — Breach 
or  Contract  to  Dbijver  Prunes — ^Damages  not  within  Jurisdic- 
tion.— A  complaint  which  sets  forth  a  contract  limiting  the  in- 
terest of  the  plaintiff  in  a  crop  of  prunes,  to  be  delivered  by  the 
defendants  to  the  plaintiff  at  its  packing- house,  to  two  per  cent  of 
the  prunes,  and  alleging  a  breach  of  the  contract,  and  a  conversion 
by  the  defendants  of  the  entire  crop  of  prunes,  of  the  alleged  value 
of  seven  himdred  dollars,  shows  only  a  cause  of  action  for  the  re- 
covery of  fourteen  dollars  damages,  which  is  not  within  the  juris- 
diction of  the  superior  court,  and  a  demurrer  thereto  for  want  of 
jurisdiction  of  the  subject-matter  was  properly  sustained,  and  the 
action  dismissed. 

Id. — ^Measure  of  Damages  fob  Conyebbion. — Where  the  plaintiff  is 
the  general  owner,  or  is  accountable  over  to  a  third  person  for 
goods  converted,  the  measure  of  damages  is  their  value  at  the  time 
of  the  conversion ;  but  if  the  plaintiff  has  only  a  special  interest  or 
limited  property  in  the  goods,  he  can  recover  from  the  owner  of 
the  remaining  interest  only  to  the  extent  of  liis  interest  therein. 

Id. — Circuity  of  Action — Policy  of  Law — Accountability  of  Plain- 
tiff AS  Trustee — Breach  of  Contract  for  Possession. — To  avoid 
circuity  of  action,  it  is  the  policy  of  the  law  that  the  rights  of 
both  parties  shall  be  settled  in  one  action;  and  where,  if  the  con- 
tract were  carried  out,  the  plaintiff  would  be  accountable  as  a  trus- 
tee of  the  defendants  for  their  interest  in  the  property,  he  cannot 
recover  the  value  of  such  interest,  notwithstanding  their  breach  of 
an  agreement  for  possession  thereof  by  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    James  M.  Seawell,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jackson  Hatch,  for  Appellant. 

William  A.  Bowden,  for  W.  Ainsworth,  Respondent. 

S.  G.  Tompkins,  for  Phoenix  Raisin  Seeding  and  Packing 
Company,  Respondent. 

HARRISON,  J. — Action  in  trover  for  the  conversion  of 
ten  tons  of  prunes,  alleged  to  be  of  the  value  of  seven  hun- 
dred dollars. 
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The  plaintiff  bases  its  right  of  recovery  upon  a  certain  con- 
tract between  it  and  the  defendant  Ainsworth,  by  the  tenns 
of  which  Ainsworth,  who  was  the  owner  of  a  tract  of  land, 
upon  which  the  prunes  were  then  growing,  "sold  and  trans- 
ferred to  plaintiff  an  undivided  interest,  equal  to  two  per 
cent,  in  his  interest  or  ownership  in  or  to  said  prunes,  and 
agreed  to  cultivate  and  care  for  said  prunes,  at  his  own  ex- 
pense, and  to  cure  the  same  to  the  satisfaction  of  plaintiff's 
inspector,  and  as  soon  as  the  same  were  so  cured  to  deliver 
the  whole  thereof  to  plaintiff  at  the  packing-house"  in  San 
Jose.  The  complaint  further  alleges,  that  after  the  execu- 
tion of  said  agreement  Ainsworth  picked  said  prunes  and 
cured  the  same  to  the  satisfaction  of  the  plaintiff's  inspector, 
and  "for  the  purpose  and  with  the  design  of  preventing 
plaintiff  coming  into  possession  of  said  prunes  under  said 
contract,"  without  the  knowledge  or  consent  of  the  plain- 
tiff delivered  the  same  into  the  possession  of  his  co-defend- 
ant, who  received  them  with  knowledge  of  the  aforesaid  con- 
tract with  the  plaintiff,  and  that  the  defendants  then  and 
there  converted  and  appropriated  said  prunes  to  their  own 
use,  for  which  the  plaintiff  prays  judgment  for  the  sum  of 
seven  hundred  dollars,  the  value  of  said  prunes,  as  its  dam- 
ages. The  defendants  severally  demurred  to  the  complaint, 
upon  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  also  upon  the  ground  that  the 
court  has  no  jurisdiction  of  the  subject-matter  of  said  ac- 
tion. The  demurrer  was  sustained,  and  the  plaintiff  de- 
clining to  amend,  judgment  was  entered  in  favor  of  the  de- 
fendants and  dismissing  the  action.    Plaintiff  has  appealed. 

The  rights  of  the  plaintiff  are  to  be  measured  by  the  terms 
of  its  contract  with  Ainsworth.  His  co-defendant  is  not  a 
party  to  that  contract,  but  as  it  is  alleged  that  the  prunes 
were  delivered  to  him  with  full  knowledge  of  its  terms,  it 
may  be  assumed  that  he  stands  in  the  same  position  as  Ains- 
worth. It  is  not  necessary  to  define  the  relation  which  was 
created  by  the  contract  between  the  plaintiff  and  Ainsworth. 
The  plaintiff  has  assumed,  in  its  complaint,  that  by  virtue 
of  the  contract  it  was  entitled  to  the  possession  of  the  whole 
crop  of  prunes  raised  by  Ainsworth,  and  it  is  only  upon  such 
theory  that  it  can  maintain  an  action  against  the  defendants 
for  their  conversion. 

The  general  rule  in  regard  to  the  measure  of  damages  for 
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the  conversion  of  goods  when  the  plaintiff  is  the  general 
owner,  or  is  accountable  over  to  another  for  the  goods,  is  Uieir 
value  at  the  time  of  conversion ;  but  if  the  plaintiff  has  only 
a  special  interest  or  limited  property  in  the  goods,  he  can 
recover  from  the  owner  of  the  remaining  interest,  or  from 
one  claiming  under  such  residuary  owner,  only  to  the  ex- 
tent of  his  interest  therein.  The  amount  of  damages  which 
he  is  entitled  to  recover  is  such  as  will  indemnify  him  for 
the  loss  he  has  sustained  in  not  obtaining  the  possession 
of  the  goods.  (Sutherland  on  Damages,  sec.  1136;  Ben- 
jamin  v.  Stremple,  13  111.  466;  Sheldon  v.  Southern  Ex- 
press Co.,  48  Ga.  625;  Burk  v,  Webb,  32  Mich.  173;  Fowler 
V,  Gilman,  13  Met.  267;  King  v.  Bangs,  120  Mass.  514; 
White  V.  Allen,  133  Mass.  423.)  In  Chinery  v.  Viall,  5 
Hurl.  &  N.  288,  the  plaintiff  had  bought  a  certain  number 
of  sheep  from  the  defendant,  on  credit,  and  had  left  some  of 
them  with  him  to  be  delivered  at  a  future  day.  These  were 
sold  by  the  defendant  while  they  were  in  his  possession, 
and  in  an  action  of  trover  for  their  conversion  the  court 
held  that  the  plaintiff  could  recover  no  more  than  the  real 
damage  which  he  had  sustained,  which  would  be  the  value  of 
the  sheep  at  the  time  of  their  conversion,  less  the  amount 
which  he  had  agreed  to  pay  for  them, — illustrating  the  rule 
by  several  instances  in  which  the  measure  of  damages  is  the 
actual  damage  sustained  by  the  plaintiflf,  and  not  the  value  of 
the  goods  converted.  Under  the  rule  of  the  common  law,  a 
chattel  mortgage  vested  the  title  to  the  mortgaged  property 
in  the  mortgagee,  and  gave  him  the  right  to  its  possession, 
but  in  an  action  against  the  mortgagor  for  the  conversion  of 
the  property,  the  mortgagee  could  recover  only  the  amount 
of  his  debt.  (Parish  v,  Wheeler,  22  N.  Y.  494;  West  v. 
White,  165  Mass.  258.) 

By  the  terms  of  its  agreement  with  Ainsworth,  the  interest 
of  the  plaintiff  in  the  prunes  was  only  two  per  cent  of  the 
crop.  If  Ainsworth  had  delivered  the  entire  crop  to  the 
plaintiff  in  accordance  with  the  terms  of  the  contract,  it 
would  have  been  accountable  to  him  for  the  remaining  nine- 
ty-eight per  cent,  as  the  prunes  should,  from  time  to  time, 
be  sold.  As  the  prunes  were  never  delivered  to  the  plain- 
tiff, the  provision  in  the  contract  giving  to  it  a  lien  for  what- 
ever payments  it  might  thereafter  make  for  grading  and 
packing  and  other  services,  never  became  operative,  nor  is 
any  claim  therefor  made  in  the  complaint.  If  the  plain- 
tiflf should  recover  from  the  defendants  herein  the  full  value 
of  the  prunes,  it  would  hold  the  whole  of  such  amount  in 
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excess  of  two  per  cent  of  such  value  for  the  use  of  the  de- 
fendauts,  and  he  iinniediately  liable  to  them  therefor.  To 
avoid  circuity  of  action,  it  is  the  policy  of  the  law  that  the 
rights  of  both  parties  shall  be  settled  in  one  suit,  by  award- 
ing to  the  plaintiff  only  the  value  of  its  interest  in  the  prop- 
erty. The  plaintiff  will  thereby  be  fully  indennnified,  and  its 
right  of  recovery  against  the  defendants  is  to  be  thus  limited. 
(Chamberlain  v.  Shaiv,  18  Pick.  278;^  Sheldon  v.  Southern 
Express  Co.,  48  Ga.  625.) 

As  under  this  rule  the  whole  amount  of  damages  to  which 
the  plaintiff  is  entitled  by  the  terms  of  the  contract  would  be 
only  fourteen  dollars,  the  action  is  not  within  the  jurisdic- 
tion of  the  superior  court. 

The  judgment  is  affirmed. 

McFarland,  J.,  Van  Dyke,  J.,  Garoutte,  J.,  Beatty,  C.  J., 
and  Henshaw,  J.,  concurred. 


[Sac.  No.  781.    Department  Two.— November  6,  1901.] 

WILLIAM  S.  MOSS,  an  Incompetent  Person,  by  his  Guard- 
ian, etc.,  Respondent,  v.  MARY  ODELL,  Appellant. 

Mortgage— Accounting  or  Mortgagee  in  Possession— Rents  and 
Profits — Security  for  Future  Advances. — A  mortgagee  in  pos- 
session is  chargeable,  upon  an  accounting  with  the  mortgagor,  for 
the  rents  and  profits  arising  from  the  land  mortgaged;  and  where 
the  possession  of  the  mortgagee  was  taken  under  a  deed,  and  cotem- 
poraneous  agreement  expressly  providing  for  the  repayment  of 
future  advances  with  interest,  it  is  immaterial  that  there  was  no 
actual  indebtedness  at  the  date  of  the  mortgage. 

Id. — ^Moneys  and  Ghoses  in  Action  Turned  over  to  Mortgagee — 
Note  of  Mortgagee  to  Mortgagor — Payment — Decree  for  Ac- 
counting.— Where  it  appears  that  the  plaintiff,  at  the  time  of  the 
mortgage,  turned  over  notes,  moneys,  and  choses  in  action  to  the 
mortgagee,  who  was  the  sister  of  the  mortgagor,  in  whom  he  had 
great  confidence,  such  notes,  moneys,  and  choses  in  action  were 
properly  included  in  the  decree  for  the  accounting;  and  the  defend- 
ant cannot  complain  that  one  of  the  notes  so  included  was  a 
note  given  by  the  mortgagee  to  the  mortgagor,  and  that  it  should 
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not  be  included  becniise  possession  thereof  was  prima  facie  evidence 
of  payment.  The  niortpigee,  upon  the  accounting,  may  show  his 
right  to  the  nole;  ar<l  it  will  l>e  time  enough  to  complain  when 
the  mortgu;;ee  is  finally  adjudged  rcHponHible  to  the  mortgagor  for 
the  amoiuit  of  suc-h  note. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.     G.  W.  Nieol,  Judge. 

The  facts  arc  j^tatcd  in  the  opinion  of  the  court. 

Louttit  &  Middlecoff,  for  Appellant. 

Budd  &  Thompson,  and  J.  G.  Swinnerton,  for  Respondent. 

HENSIIAW,  J. — Plaintiff,  an  incompetent  person,  by  his 
guardian,  sued  defendant,  his  sister,  in  an  action  for  account- 
ing, and  for  cause  of  action  alleged  that  he  had  executed 'to 
her  a  mortgage  on  land  which  he  owned,  the  mortgage  being 
to  secure  such  advances  as  defendant  might  make  to  plain- 
tiff, and  to  secure  the  repayment  of  such  taxes  as  defendant 
might  pay  upon  the  land ;  that  at  the  same  time,  and  as  part 
of  the  same  trasaction,  and  as  security  for  such  advances, 
plaintiff  turned  over  to  defendant  certain  notes,  moneys,  and 
choses  in  action,  in  value  from  three  thousand  to  five  thou- 
sand dollars;  that  plaintiff,  during  all  the  times  of  these 
transactions,  was  an  incompetent  person,  and  had  the  utmost 
faith  and  confidence  in  his  sister.  He  did  not  know  how 
much  money  had  been  advanced  by  his  sister  to  him,  and  ex- 
pended and  laid  out  upon  his  account,  and  on  account  of  the 
land,  and  offering  to  pay  all  that  was  justly  due  to  her, 
prayed  for  an  accounting  in  which  should  be  included  the 
value  of  the  choses  in  action  so  made  over  to  her,  and  all  the 
rents,  issues,  and  profits  of  the  land,  into  the  possession  of 
which  she  had  gone.  Issue  was  joined  upon  these  aver- 
ments, and  the  court  found  that  the  writings  between  the 
parties — which  consisted,  first,  of  a  deed,  and  second,  of  a 
cotemporaneous  agreement  to  reconvey  upon  repayment  of 
the  moneys  advanced,  with  interest,  and  the  taxes  which 
might  have  been  paid — constituted  a  mortgage ;  found  that 
plaintiff  had  turned  over  to  defendant  certain  choses  in  ac- 
tion, but  that  they  were  not  pledged  with  her  as  part  of  the 
mortgage  transaction;  found  that  plaintiff  was  not  incom- 
petent during  the  times  pleaded,  but  had  become  so  only 
at  a  date  shortly  before  the  conmiencenient  of  this  action; 
CXXXIV.  Cal.— 30 
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and  decreed  that  an  accounting  rfionld  be  taken  of  the  trans- 
actions between  the  parties,  covering  the  matters  and  things 
above  set  fortli.  From  this  decree  defendant  appeals.  The 
transaction  between  the  parties  touching  the  land  was,  upon 
abundant  evidence,  found  by  the  court  to  have  been  a  mort- 
gage. The  action  by  the  plaintiff  was  within  four  years  from 
the  maturity  of  the  mortgage,  and  was  not  barred  by  the  stat- 
ute of  limitations.  Defendant  thus  became  a  mortgagee  in 
posses.-5ion, 'and  in  an  accounting  between  the  parties  was 
properly  chargeable  with  the  rents  and  profits  arising  from 
the  land.  It  matters  not  that  there  was  no  indebtedness  from 
plaintiff  to  defendant  at  the  tinie  the  mortgage  was  given. 
The  mortgage  clearly  provides,  in  its  terms,  that  it  is  security 
for  future  advances.  One  of  the  choses  in  action  was  a  prom- 
issory note  given  by  defendant  to  plaintiff,  and  in  turn  made 
over  by  plaintiff  to  defendant.  Defendant  objects  that  the 
possession  of  the  promissory  note  was  prirtia  facie  evidence 
of  her  payment  of  it,  and  that  the  court  erred,  therefore,  in 
ordering  that  the  note  should  be  taken  into  consideration  in 
the  accounting.  So  far  as  the  nature  of  the  transactions  can 
be  gathered  from  the  findings,  it  may  be  that  the  note  was 
merely  deposited  by  the  plaintiff  with  his  sister  for  safe- 
keeping, or  made  over  to  her  as  admittedly  he  made  over 
certain  other  choses  in  action.  Upon  the  accounting  it  may 
be  established  that  defendant  is  in  fact  the  owner  of  the 
note.  It  will  be  time  enough  for  defendant  to  complain  when 
she  shall  have  been  adjudged  finally  to  be  responsible  for  the 
amount  of  it. 

The  judgment  appealed  from  is  affirmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  1845.     In  Bank.— November  6,  1901.] 

BRIDGET  FEENEY,  Appellant,  v.  H.  G.  HINCKLEY, 
Respondent;  and  W.  WHITE,  Co-defendant. 

AcTTON  UPON  Judgment — Accrual  of  Cause  of  Action — Finality — 
Statute  of  Limitations. — A  cause  of  action  upon  a  jiul^rment  does 
not  accrue  until  the  judf^nicnt  becomes  final,  and  admis'«ihle  in  evi- 
deuce.  The  statute  of  liniitationa  does  not  begin  to  run  against  an 
action  upon  the  judgment  from  the  date  of  its  entry,  but  only 
after  the  lapse  of  the  period  within  which  an  appeal  might  be  taken 
from  the  judgment,  if  none  is  taken  therefrom,  or  after  the  final 
determination   following  an  appeal  so  taken. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    S.  P.  Hall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  McFadden,  for  Appellant. 

Cotton  &  Cotton,  and  William  H.  H.  Hart,  for  H.  G. 
Hinckley,  Respondent. 

HENSHAW,  J. — The  action  was  brought  to  recover  an 
unpaid  balance  due  upon  a  judgment.  It  was  commenced 
more  than  five  years  and  less  than  six  years  after  the  entry 
of  the  judgment.  This  fact  appearing  upon  the  face  of  the 
complaint,  defendant  urged  by  demurrer  that  the  cause  of 
action  was  barred  by  section  336  of  the  Code  of  Civil  Proce- 
dure, which  provides  that  an  action  upon  a  judgment  or 
decree  must  be  brought  within  five  years.  The  court  sus- 
tained the  demurrer,  and  entered  judgment  accordingly, 
from  which  judgment  this  appeal  is  prosecuted.  At  the  time 
of  the  entry  of  the  judgment  sued  upon,  the  law  permitted 
one  year  during  which  the  losing  party  might  prosecute 
his  appeal.  Upon  this  state  of  facts  the  question  presented 
is,  When  does  the  five-years'  statute  of  limitations  barring 
action  upon  a  judgment  commence  to  run, — from  the  date 
of  the  entry  of  the  judgment,  or  from  the  date  when  the 
judgment  has  become  a  final  determination  of  the  contro- 
verted matters  between  the  parties  litigant?  It  is  apparent 
at  once  that  the  statute  requires  construction,  and  that  some- 
thing must  be  read  into  it  by  way  of  interpretation.  If  the 
five  years  commenced  to  run  from  the  date  of  entry,  the 
demurrer  was  properly  sustained.     If,  however,   it  com- 
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menccd  to  run  only  when  the  judgment  became  a  finality, 
when  the  rights  of  the  parties  were  fixed  by  it,  when  it  was 
admissible  in  evidence  for  or  against  either  of  them, — 
when,  in  short,  a  cause  of  action  upon  it  had  accrued, — 
then,  clearly,  in  case  an  appeal  from  the  judgment  be  taken, 
the  five  years  cannot  be  said  to  have  commenced  to  run 
until  final  determination  following  such  appeal,  or  in  the 
event  that  no  appeal  be  taken,  then  only  when  the  time 
within  which  such  an  appeal  might  be  taken  has  fully 
elapsed. 

Section  312  of  the  Code  of  Civil  Procedure  declares :  "Civil 
actions  can  only  be  commenced  within  the  periods  pre- 
scribed in  this  title,  *a/^6r  tJie  cause  of  action  shall  have  ac- 
crued, except  where,  in  special  cases,  a  diflPerent  limitation 
ir  prescribed  by  statute."  "A  judgment  is  the  final  determi- 
nation of  the  parties  in  an  action  or  proceeding."  (Code 
Civ.  Proc,  sec  577.)  "An  action  is  deemed  to  be  pending 
from  the  time  of  its  commencement  until  its  final  determina- 
tion upon  appeal,  or  until  the  time  for  appeal  has  passed, 
unless  the  judgment  is  sooner  satisfied."  (Code  Civ.  Proc, 
sec.  1049.)  An  action  will  not  lie  upon  a  judgment  until 
it  has  become  final.  Until  that  time  has  arrived,  no  cause  of 
action  upon  the  judgment  has  accrued.  (Hills  v,  Shenvood, 
33  Cal.  474,  479.)  In  Gilmore  v.  American  C.  L  Co,,  65 
Cal.  63,  it  is  said :  "Until  litigation  on  the  merits  is  ended, 
there  is  no  finality  to  the  judgment,  in  the  sense  of  a  final 
determination  of  the  rights  of  the  parties,  although  it  may 
have  become  final  for  the  purpose  of  an  appeal  from  it." 
And  in  the  same  case  (Gilmore  v,  American  C.  7.  Co.,  67 
Cal.  366)  it  is  said  that  the  judgment  became  final  only,  in 
the  sense  of  the  stipulation,  when  the  time  to  move  for  a 
new  trial  and  to  appeal  therefrom  had  elapsed,  and  no  mo- 
tion was  made  and  no  appeal  taken.  In  Harris  v.  Barnhart, 
97  Cal.  546,  it  is  said:  "Until  the  time  for  an  appeal  has 
expired,  if  the  judgment  has  not  been  sooner  satisfied,  the 
action  is,  under  section  1049  of  the  Code  of  Civil  Procedure, 
to  be  deemed  as  pending."  To  like  effect  are  Naftzger  v. 
Gregg,  99  Cal.  83,*  and  In  re  Blythe,  99  Cal.  472,  in  which 
latter  case  it  is  held:  "That  a  judgment,  in  order  to  be  ad- 
missible in  evidence  for  the  purpose  of  proving  facts  therein 
recited,  must  be  a  final  judgment  in  the  cause,  and  if  the 

1  37  Am.  St  Rep.  23. 
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action  in  which  the  judgment  is  rendered  is  still  pending, 
necessarily  the  judgment  is  not  final."  And  therein  is 
quoted  with  approval  the  language  of  the  supreme  court  of 
New  York  in  Webb  v.  Buckelew,  82  N.  Y.  560,  where  it  is 
said:  "Until  final  judgment  is  reached,  the  proceedings  are 
subject  to  change  and  modification,  are  imperfect  and  in- 
choate, and  can  avail  nothing  as  a  bar  or  as  evidence,  until 
the  judgment,  with  its  verity  as  a  record,  settles  finally  and 
conclusively  the  question  at  issue;  and  whenever  it  fails  to 
fix  and  determine  the  rights  of  the  parties,  whenever  it 
leaves  room  for  a  final  decision  yet  to  be  made,  it  is  not  ad- 
missible in  another  action,  for  the  plain  reason  that  it  has 
finally  decided  and  settled  nothing."  In  Story  v.  Story,  100 
Cal.  41,  the  trial  court  had  admitted  in  evidence  a  judgment 
rendered  in  another  action  before  the  time  for  an  appeal 
therefrom  had  expired,  and  this  court,  in  reversing  the 
judgment,  said:  "At  the  time  that  the  court  made  its  de- 
cision in  the  present  case,  the  other  action  was  still  pending 
(Code  Civ.  Proc,  sec.  1049),  and  while  that  action  was  so 
pending  the  judgment  rendered  therein  could  not  be  a  bar  to 
the  prosecution  of  the  present  action."  In  Brown  v.  Camp- 
bell, 100  Cal.  635,^  the  court  expounds  the  doctrine  that  refi 
adjudicata  applies  only  to  final,  judgments,  and  proceeds: 
"The  time  to  appeal  from  the  judgment  of  JNovember  24th 
had  not  expired  when  the  cross-complaint  was  filed,  and 
although  no  appeal  had  been  taken  therefrom,  the  action  was 
still  pending,  within  the  legal  meaning  of  the  term,  and 
the  judgment  was  not  a  bar  to  a  retrial  of  the  matters  alleged 
in  the  cross-complaint,  under  the  rule  announced  by  this 
court."  (Citing  cases.)  While,  as  pointed  out  by  Mr.  Jus- 
tice Harrison  in  his  concurring  opinion  in  Naftzger  v,  Grc(j(j, 
99  Cal.  83,*  and  in  Cook  v.  Rice,  91  Cal.  664,  cases  may 
arise  in  which,  for  certain  purposes,  a  judgment  may  be 
evidentiary  before  it  has  become  final,  these  cases  are  ex- 
ceptional, and  the  general  rule  prevailing  in  this  state  is  that 
which  has  been  so  frequently  declared.  In  other  cases,  such 
a3  Trenouth  v,  Farrington,  54  Cal.  273,  where  may  be  found 
dicta  apparently  declaring  that  the  statute  of  limitations 
begins  to  run  from  the  entry  of  the  judgment,  it  will  be  noted 
that  the  present  question  was  not  before  the  court,  the  argu- 
ment there  urged  being  only  to  the  effect  that  the  statute  'of 
limitations  began  to  run  from  the  date  of  the  rendition,  and 

1  38  Am.  St.  Bep.  314.  2  37  Am.  St.  Rep.  23. 
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not  from  the  date  of  entry.  The  actions  were  one  and  all 
within  the  five-years'  limitation  if  time  began  to  run  from 
the  date  of  eiitry,  but  were  barred  if  it  was  calculated  from 
the  date  of  rendition.  The  decisions,  therefore,  are  not  di- 
rected to  the  particular  matter  here  in  controversy. 

It  is  the  established  rule  and  doctrine,  then,  that  action 
will  lie  only  upon  a  final  judgment,  and  that  in  the  gen- 
erality of  cases  only  such  a  judgment  is  admissible  in  evi- 
dence. If  the  five-years'  statute  of  limitations  is  to  com- 
mence to  run  from  the  date  of  the  entry  of  judgment,  the 
anomalous  condition  is  presented  of  a  right  of  action  which 
may  be  barred  before  the  cause  of  action  has  accrued.  In 
every  case,  even  where  there  was  no  appeal,  it  would  mean 
that  the  period  was  shortened  by  construction  from  five 
years  to  four,  and  where  an  appeal  had  actually  been  taken, 
i!:  might  readily  happen  that  the  five  years  had  elapsed  be- 
fore final  determination  upon  appeal,  and  the  statute  of 
limitations  would  have  barred  the  action  before  the  right  to 
commence  it  had  ever  rested  with  the  prevailing  party.  It 
ii  of  the  essence  of  a  statute  of  limitations  that  it  acts  upon 
a  party  sui  juris,  to  whom  a  complete  cause  of  action  has  ac- 
ciued,  and  such  is  the  provision  of  section  312  of  the  Code  of 
Civil  Procedure,  above  quoted.  When  one  is  under  dis- 
ability, or  when  from  any  cause, the  right  of  action  is  not 
perfect,  the  statute  does  not  begin  to  run.  The  construction 
contended  for  by  respondent  would,  as  has  been  said,  be  an 
absolute  reversal  of  and  exception  to  this  general  sahitary 
rule.  Far  more  in  harmony  with  the  spirit  of  our  law  and 
with  our  adjudications  upon  this  subject  is  the  interpretation 
which  holds  that  the  statute  begins  to  run  only  when 
the  right  of  action  has  accrued,  and  this,  as  has  been  said 
and  shown,  is  after  final  determination  on  appeal,  in  the 
event  that  an  appeal  has  been  taken,  or  after  passage  of  the 
time  in  which  an  appeal  might  be  taken,  in  the  event  that 
none  has  been. 

For  the  foregoing  reasons  the  judgment  appealed  from  is 
reversed  and  the  cause  remanded  to  the  trial  court,  with 
directions  to  overrule  the  demurrer. 

Beatly,  C.  J.,  Temple,  J.,  and  Garoutte,  J.,  concurred. 

Harrison,  J.,  and  McFarland,  J.,  dissented. 
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[8.  F.  No.  2So9.    Department  One.— November  8,  1901.] 

THE  PACIFIC  C0A8T  COMPANY,  Appellant,  v.  ASA  R. 
WELLS,  Auditor,  etc..  Respondent. 

Maivdamub  to  Auditor — Taxes  Refunded  bt  Sufebvisobs — ^^Ustaks 
IN  Listing  Credits — Assessor's  Change  of  True  Balance. — 
Mandamus  will  lie  to  compel  the  auditor  to  audit  and  approve  a 
claim  properly  allowed  by  the  supervisors,  upon  the  assessor's 
recommendation,  for  the  refunding  of  a  sum  of  taxes  erroneously 
paid,  on  account  of  a  clerical  mistake  of  the  taxpayers'  book-keeper 
in  listing  credits  in  an  excessive  sum  of  one  hundred  thousand 
dollars,  which  led  the  assessor  to  change  a  truly  stated  balance  of 
credits  over  debts,  so  as  to  increase  the  balance  by  that  excessive 
sum,  without  notice  to  the  taxpayer,  thus  exacting  taxes  upon  said 
sum  which  were  not  in  fact  due. 

Id. — Effect  of  Voluntary  Payment — Power  of  Supervisors  to  Re- 
fund Taxes — Construction  of  Code. — The  fact  that  the  taxes 
paid  upon  said  excessive  sum  of  one  hundred  thousand  dollars  were 
voluntarily  paid,  without  protest  by  the  taxpayer,  cannot  affect 
the  power  and  duty  of  the  supervisors  to  refund  such  taxes  as 
having  been  erroneously  or  illegally  collected,  under  the  provisions 
of  section  3804  of  the  Political  Code.  That  section  is  remedial, 
and  should  be  liberally  construed  to  carry  out  its  intent  and  ob- 
ject, to  prevent  the  inequitable  retention  of  money  by  the  county, 
which  was  improperly  collected,  and  to  which  the  county  has  no 
right. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  state  in  the  opinion. 

Webb  &  Espey,  for  Appellant. 

Lloyd  &  Wood,  for  Respondent. 

COOPER,  C. — The  court  below  sustained  a  demurrer  to 
the  verified  petition  for  a  writ  of  mandate  herein,  and  re- 
fused to  allow  the  petitioner  to  amend.  Judgment  was 
thereupon  entered  in  favor  of  defendant.  This  appeal  is 
from  the  judgment.  The  facts  are  stated  in  the  petition, 
substantially,  as  follows:  In  the  month  of  March,  1900, 
plaintiff  furnished  to  the  assessor  of  the  city  and  county  of 
San  Francisco  a. verified  statement,  purporting  to  set  forth 
all  the  property  ow^ned  by  it  on  the  first  Monday  in  March, 
1900.  In  said  statement,  in  the  column  headed  "List  of  Per- 
sonal Property,"  appeared  the  following  items : — 
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"Credits  or  solvent  notes  and  accounts  due  me  from  otherrs 
unsecured  by  mortgage  or  deed  of  trust,  and  not  including 
accounts  due  from  savings  and  loan  corporations  or  to  my 
credit  there  on  account  of  moneys  on  general  deposit,  $323,- 
776.51. 

"Less  debts  or  accounts  I  owe  to  bona  fide  residents  of  this 
state,  unsecured  by  mortgage  or  deed  of  trust  (not  to  include 
any  liability  as  an  indorser,  guarantor,  or  bondsman),  $214,- 
587.37. 

"Balance  assessable,  $9,198." 

It  will  be  observed  that  the  difference  between  the  amount 
of  debits  and  credits  is  $109,189,  and  not  $9,189.  The 
assessor,  believing  that  a  mistake  had  been  made  in  the 
process  of  subtraction,  drew  his  pen  through  the  figures 
$9,189  and  wrote  over  them  "$109,189."  The  effect  of  in- 
creasing the  balance  of  credits  assessable  from  $9,189  to 
$109,189  was  to  charge  the  plaintiff  with  $1,625  more  in 
taxes  for  the  year  than  it  would  have  been  required  to  pay  if 
the  balance  of  credits  assessable  were  only  $9,189. 

As  a  matter  of  fact,  plaintiff  did  not,  at  the  date  men- 
tioned, own  solvent  credits  amountmg  to  $323,776.51.  The 
entire  amount  of  such  credits  was  only  $223,776.51,  and  the 
sum  of  $9,189  would  have  been  all  that  plaintiff  should  have 
been  assessed  for,  if  a  correct  statement  had  been  made.  The 
mistake  occurred  through  a  clerical  error  of  plaintiff's  book- 
keeper, when  preparing  the  statement. 

The  error  occurred  in  the  verified  statement  given  to  the 
assessor  by  reason  of  the  fact  that  petitioner's  book-keeper 
wrote  the  figure  3  instead  of  the  figure  2  in  the  statement  of 
the  total  amount  of  solvent  credits.  The  footing  as  given  in 
the  statement  to  the  assessor  of  the  balance  of  credits  assess- 
able w^as  correct, — $9,189.  And  the  total  footing  as  given  to 
the  assessor  of  property  assessable  to  petitioner  was  correctly 
given, — $44,029.  The  assessor,  without  notice  in  any  man- 
ner to  petitioner,  drew  his  pen  through  the  footings  and 
added  $100,000  more  to  the  total  of  credits,  making  the 
assessable  credits  $109,189,  and  the  total  assessment  of  peti- 
tioner $149,029.  The  mistake  made  by  the  petitioner,  and 
the  addition  made  to  his  assessment  by  the  assessor,  first 
came  to  its  notice  on  or  about  the  15th  of  November,  1900, 
when  its  tax-bill  was  received  from  the  tax-collector.    There- 
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upon  it  voluntarily  paid  to  the  tax-collector  the  full  amount 
of  (he  taxes  charged,  amounting  to  $1,625  more  than  was 
justly  due  by  it,  and  that  amount  more  than  it  would  have 
been  called  upon  to  pay  except  for  the  change  in  the  totals 
so  made  by  the  assessor. 

Ui)on  the  attention  of  the  assessor  being  called  to  the  mat- 
ter, he  recommended  that  the  said  taxes  so  collected  be  re- 
funded. Thereui)on  petitioner  made  proper  application  to 
the  board  of  supervisors  for  an  order  directing  said  sum  to  be 
refunded  and  that  body,  on  the  nineteenth  day  of  December, 
1900,  pas-^ed  a  resolution,  directing  the  auditor  and  treasurer, 
respectively,  to  audit  and  pay  out  of  the  general  fund  to  pe- 
titioner the  said  sum  of  $1,625.  The  resolution  of  the  said 
board  recited  that  said  sum  was  for  "taxes  overpaid  on  an 
erroneous  assessment  of  personal  property,  and  that  by  a  cler- 
ical error  of  the  company's  book-keeper,  said  assessment  was 
overvalued  in  the  sum  of  $100,000." 

The  resolution  or  order  so  parsed  was  approved  by  the 
mayor  on  the  same  day.  Petitioner  has  made  the  proper  de- 
mand upon  the  respondent,  as  auditor,  for  his  approval  and 
allow^ance  of  said  claim,  but  respondent  refuses  to  allow  and 
approve  the  same. 

We  think  the  facts  stated  entitled  the  petitioner  to  the  writ, 
and  that  the  court  erred  in  sustaining  the  demurrer.  The 
money  so  paid  to  the  county  as  taxes  was  not  due  from  peti- 
tioner. It  was  the  amount  of  taxes  upon  an  assessment  of 
one  hundred  thousand  dollars,  on  property  that  had  no  exist- 
ence. It  was  an  assessment  made  by  the  assessor  in  chang- 
ing the  footings  of  petitioner's  assessment.  '  It  was  paid  with- 
out consideration,  and  the  city  and  county  have  no  right  to 
it.  Petitioner  has  paid  all  its  just  taxes,  and  this  sum  in 
addition.  No  doubt,  if  the  assessor  had  called  the  attention 
of  petitioner  to  the  statement  it  had  given  in,  the  footings 
would  never  have  been  changed.  It  w^as  a  clerical  error  that 
could  easily  have  been  explained.  When  the  attention  of 
the  assessor  was  called  to  it,  he  recommended  that  the  mis- 
take be  corrected.  The  board  of  supervisors,  representing 
the  county,  after  investigation,  made  an  order  to  correct  it. 
Shall  the  city  and  county  keep  the  $1,625  regardless  of  all 
this?  It  surely  would  be  in  violation  of  honesty  and  fair 
dealing  for  them  to  do  so.  Is  it  in  violation  of  law  for 
them  to  refund  it?  We  think  not.  The  board  were  author- 
ized to  order  the  money  refunded,  under  section  3804  of  the 
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Political  Code,  which  provides:  "Any  taxes,  penalties,  and 
costs  paid  more  than  once,  or  erroneoudy  or  illegally  col- 
lected, may,  by  the  order  of  the  board  of  supervisors,  be  re- 
i  funded  by  the  county  treasurer."     This  being  a  remodial 
I  statute,  it  should  be  liberally  construed,  so  as  to  carry  out  its 
/  intent  and  object.     And  it  is  not  without  judicial  construc- 
tion. 

In  Hayes  v.  Comity  of  Los  Angeles,  99  Cal.  74,.  it  ap- 
peared that  by  some  mistake  real  estate  had  been  twice  as- 
sessed. The  owner  had  been  assessed  with  the  property  and 
had  paid  the  taxes.  It  had  also  been  assessed  to  a  third  party, 
and  the  taxes  so  assessed  to  such  third  party  were  not  paid. 
It  was  accordingly  advertised  and  sold  for  delinquent  taxes. 
The  purchaser  at  the  tax  sale  paid  the  delinquent  taxes  and 
costs,  and  afterwards  sold  and  assigned  the  certificate  of  pur- 
chase. Upon  the  assignee  discovering  that  the  sale  was  on  a 
double  assessment,  and  void,  he  applied  to  the  board  of  super- 
visors for  an  order  refunding  the  money. 

The  board  refused  the  order,  and  this  court  held  that  the 
order  should  have  been  made,  and  that  the  word  "may" 
meant  the  same  as  "shall."'  In  the  opinion  this  language  is 
used :  "It  had  often  occurred,  prior  to  the  amendment  to  the 
code  above  quoted,  that,  by  accident  or  oversight,  property 
was  twice  assessed  and  the  taxes  twice  collected.  Yet  the  ob- 
stacles in  the  way  of  a  recovery  of  the  taxes  thus  improperly 
collected  were  so  numerous  and  perplexing,  that  the  remedy 
for  a  recovery  was  scarcely  worth  pursuing.  That  the  ob- 
ject of  the  statue  was  to  obviate  these  difficulties,  and  provide 
a  means  for  the  recovery  of  moneys  collected  by  niistake, 
and  to  which  the  county  and  state  have  neither  a  moral  nor 
legal  right,  is  apparent.  .  .  .  Section  3804  was  enacted  to 
do  justice  in  a  class  of  cases  where,  but  for  its  provisions,  the 
application  of  the  doctrine  of  caveat  emptor  would  work  a 
hardship  to  citizens  who  had  paid  money  which  it  was  in- 
equitable for  the  county  to  retain." 

In  this  case  it  is  clear  that  petitioner  has  paid  money  which 
it  is  inequitable  for  the  city  and  county  to  retain. 

In  a  late  case,  the  supreme  court  of  New  York  had  under 
consideration  the  construction  of  a  similar  statute  of  that 
state,  where  an  application  had  been  made  to  the  board  of 
supervisors  to  refund  moneys  paid  for  the  purpose  of  remov- 
ing a  cloud  upon  title,  caused  by  sales  under  illegal  or  erro- 
neous assessments.  The  county  court  had  affirmed  the  action 
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of  the  board  of  supervisors  denying  the  application  upon  the 
ground  that  the  taxes  were  voluntarily  paid.  The  appellate 
court  reversed  the  case,  and  held  that  the  order  should  have 
been  made.  In  the  opinion  it  is  said:  "This  is  not  a  com- 
mon-law action  to  recover  an  illegal  tax  paid  under  duress  in 
law  or  in  fact,  nor  is  it  an  action  in  equity  to  remove  a  cloud 
upon  title.  .  .  .  This  is  a  proceeding  under  a  special  statute, 
which  confers  power  upon  the  supervisors  to  refund  to  any 
person  the  amount  of  an  illegal  tax  collected  from  him.  .  .  . 
This  proceeding  waa  not  governed  by  the  technical  rules  that 
apply  to  actions  at  law  to  recover  money  voluntarily  paid, 
or  to  suits  in  equity  to  remove  a  cloud  upon  title.  The  stat- 
ute furnishes  a  convenient  and  summary  remedy  which  en- 
ables the  county  to  restore^  wifhounitigation  or  expense,  what 
it  ought  not  to  retain,  and  a  citizen  who  has  paid  an  illegal 
tax,  wUliout  waiting  to  have  his  property  advertised  and  sold, 
to  obtain  justice.  The  benefits  of  the  statute  are  not  confined 
to  parties  who  have  paid  an  illegal  tax  upon  compulsion,  but 
extend  to  all  persons  who  have  paid  taxes  that  they  were  not 
legally  bound  to  pay."  (Matter  of  Adams  v.  Monroe  Cowaty 
Supervisors,  154  N.  Y.  625.) 

The  same  rule  was  laid  down  by  the  appellate  court  of  In- 
diana {Du  Bois  v..  Lake  County  etc.,  10  Ind.  App.  348)  in 
construing  a  similar  statute  of  that  state.  The  court,  in 
the  opinion,  said :  "The  fact  that  the  taxes  were  voluntarily 
paid  constitutes  no  defense  under  the  statute  cited.  .When 
the  auditor  added  to  the  assessment,  and  the  taxes,  as  thus 
increased  by  the  additions,  were  carried  out  on  the  duplicate 
and  paid,  the  increased  taxes  are  recoverable  from  the  coun- 
ty." (See  also  People  v.  Supervisors  of  Otsego  County,  51 
N.  Y.  401,  and  People  v.  Supervisors  of  MadisortTClounty,  51 
N.  Y.  443.) 

It  is  claimed  that  the  judgment  of  the  lower  court  is  sup- 
ported by  the  cases  of  Phelan  v,  San  Francisco,  120  Cal.  1, 
and  Rooney  v.  Snow,  131  Cal.  51.  Neither  of  the  cases  con- 
tains anything  in  conflict  with  what  has  here  been  said. 
The  first  case  was  an  action  to  recover  taxes  paid  under  pro- 
test. It  was  held  that  the  taxes  were  voluntarily  paid,  and 
not  under  duress.  The  section  of  the  Political  Code  was  not 
.relied  upon  nor  mentioned  in  the  decision.  In  the  latter  case 
the  appellant  had  voluntarily  paid  a  license  as  a  retail  liquor 
dealer  to  the  city  of  Oakland  for  retailing  liquors  at  a  place 
afterwards  discovered  to  be  outside  the  city  limits.  The  order 
appropriating  moneys  to  repay  the  amount  so  paid  out  for 
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license  was  made  by  the  city  council.  It  does  not  appear 
what  authority  waa  given  the  city  council  by  the  charter  in 
such  cases,  and  the  opinion  states  that  the  petition  before  the 
board  did  not  show  how  or  why  the  money  was  erroneously 
collected.  The  opinion  is  based  upon  the  principle  that  the 
voluntary  payment  of  taxes  under  protest  does  not  authorize 
the  recovery,  unless  the  payment  was  made  in  order  to  pro- 
tect person  or  property,  and  in  conclusion  it  was  said,  "The 
city  is  not  responsible  in  the  matter,  nor  required  to  refund 
the  money."  The  action  was  not  brought  under  section 
3804  of  the  Political  Code,  and  no  reference  is  made  to  the 
section  in  the  opinion.  It  is  said  by  respondent  that  it 
would  be  a  dangerous  and  pernicious  doctrine  *'to  hold  that  a 
taxpayer  may,  whenever  he  considers  that  he  has  made  a 
mistake  in  his  statement,  after  making  a  voluntary  payment 
of  the  amount  claimed,  apply  to  the  board  of  supervisors  for  a 
return  of  the  amount  which  he  deems  he  has  overpaid." 
The  doctrine  has  never  been  laid  down  in  so  broad  terms  as 
the  imaginary  case  stated.  Undoubtedly,  the  rule  would  not 
apply  to  correct  an  assessment  where  the  taxpayer  has  merely 
changed  his  opinion  as  to  the  value  of  his  property.  But  in 
a  case  like  this,  where  it  is  patent  that  a  mistake  was  made, 
and  that  one  hundred  thousand  dollars  was  added  by  the 
assessor  to  the  total  assessment  as  stated  by  the  taxpayer,  it  is 
not  a  dangerous  doctrine  to  ^[ive  back  to  the  taxpayer  that  to 
which  the  county  has  no  right. 

It  follows  that  the  judgment  should  be  reversed  and  the 
court  below  directed  to  overrule  the  demurrer  to  the  petition. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  court  below  directed  to  overrule  the 
demurrer  to  the  petition. 

Harrison,  J.,  Qaroutte,  J.,  Van  Dyke,  J. 
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[Sac.  No.  843.     Department  One.— November  9,  1901.] 

RECLAMATION  DISTRICT  No.  551,     Respondent,     v. 
COUNTY  OF  SACRAMENTO,  Appellant. 

Taxation — Pbopebtt  of  Reclakation  Distbict— Statb  Agency — 
Phopkrty  of  State — State  and  County  Taxes. — A  reclamation 
district  is  a  public  agency  of  the  state;  and  property  acquired 
thereby,  which  is  indispensable  to  the  execution  of  its  objects,  is 
public  property  of  the  state,  within  the  meaning  of  the  constitu- 
tion, and  is  exempt  from  state  and  county  taxes  as  such. 

Id. — CONBTBUCTION  OF  POUTICAL  CoDE — STATE  NOT  BoUND   BY  GENERAL 

WoBDS. — The  state  is  not  bound  by  general  words  in  the  Political 
Code  upon  the  subject  of  taxation,  which  would  operate  to  trench 
upon  its  sovereign  rights,  injuriously  afTect  its  capacity  to  perform 
its  functions,  or  establish  a  right  of  action  against  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.     Joseph  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

C.  W.  Baker,  District  Attorney,  for  Appellant 

Shinn  &  Catlin,  for  Respondent. 

CHIPMAN,  C. — Action  to  recover  money  paid  under  pro- 
test for  taxes  levied  and  assessed  by  defendant  upon  the  prop- 
erty of  plaintiff.  A  general  demurrer  to  the  complaint  was 
overruled,  and  defendant  declining  to  answer,  plaintiff  had 
judgment,  from  which  defendant  appeals.  Plaintiff  is  a 
reclamation  district  duly  organized  for  the  purpose  of  re- 
claiming certain  swamp  and  overflowed  lands.  It  is  alleged 
in  the  complaint  that  plaintiff  is  the  owner  of  seven  acres 
of  land  (describing  it)  ;  "that  said  land  was  purchased  and 
paid  for  by  plaintiff  with  money  procured  by  an  assessment 
levied  upon  the  lands  in  said  district ;  that  for  the  purpase  of 
reclaiming  and  draining  the  swamp  and  overflowed  lands  in 
said  district,  it  is  necessary  to  maintain  a  pumping  plant  and 
canals  to  convey  the  water  thereto;  that,  in  1894,  plaintiff 
purchased  said  land,  and  constructed  thereon,  at  great  ex- 
pense, a  pumping  plant  for  said  purposes,  and  excavated 
canals  across  said  lands  to  convey  the  water  to  said  pumps, 
and  at  all  times  has  used  and  now  uses  said  pumps  and 
canals  for  the  purpose  of  draining  the  water  from  said 

Digitized  by  V^jOOQ  LC 


478     Rec.  Dist.  No.  551  v.  County  of  Sacramento.   [134  Cil. 

swamp  and  overflowed  lands;  that  said  land  is  necessary  to 
plaintiff  for  said  purposes." 

The  demurrer  concedes  these  allegations  to  be  true.  The 
sole  question  presented  is,  whether  property  acquired  by  a 
reclamation  district  as  necessary  and  indispensable  to  the 
execution  of  its  objects  is  subject  to  taxation  for  state  and 
county  purposes.  Section  1  of  article  XIII  of  the  constitu- 
tion declares  that  "all  property  in  the  state,  not  exempt 
under  the  laws  of  the  United  States,  shall  be  taxed  in  propor- 
tion to  its  value,  .  .  .  provided  .  .  .  [that]  property  used  ex- 
clusively for  public  schools,  and  such  as  may  belong  to 
the  United  States,  this  state,  or  to  any  county  or  municipal 
corporation  within  this  state,  shall  be  exempt  from  taxa- 
tion." 

Appellant's  contention  is,  that  a  reclamation  district  is  not 
a  municipal  corporation,  and  hence  its  property  does  not 
fall  within  the  exceptions  of  the  above  provision  of  the  con- 
stitution. Plaintiff  was  organized  under  the  provisions  of 
sections  3446  et  seq.  of  the  Political  Code.  It  was  held  in 
People  V.  Reclamation  District  No.  551,  117  Cal.  114,  that 
these  districts  are  not  municipal  corporations,  as  that  term 
is  used  in  the  constitution,  nor  do  they  come  within  the 
class  of  corporations  defined  by  section  284  of  the  Civil  Code. 
It  was  said:  "They  are  special  organizations,  formed  to 
perform  certain  work,  which  the  policy  of  the  state  requires 
or  permits  to  be  done,  and  to  which  the  state  has  given  a  cer- 
tain degree  of  discretion  in  making  the  improvements  con- 
templated." Again:  "They  are  public  agencies,  which 
would  cease  to  exist  when  the  policy  of  the  state  has  changed 
so  that  they  are  no  longer  required,  or  when  there  is  no  fur- 
ther function  for  them  to  perform." 

Referring  to  Mr.  Dillon's  designation  of  them  as  quasi-cor- 
porations, it  was  said :  "Perhaps  it  would  have  been  more  ac- 
curate to  say  that  they  are  not  corporations  at  all."  Henaley 
V.  Reclamation  District  No.  556,  121  Cal.  96,  was  an  action 
against  the  district  for  damages  sounding  in  tort.  It  was 
held  that  the  action  would  not  lie ;  that  these  districts  "have 
only  such  powers  and  have  only  such  liabilities  as  are  pre- 
scribed by  the  law  which  creates  them.  . . .  Their  characters 
are  determined  by  the  provisions  of  the  Political  Code,  from 
which  they  derive  whatever  legal  existence  they  have.  The 
law  which  creates  them  does  not  anywhere  provide  that  they 
may  be  sued."  It  was  said  that  a  judgment  could  not  be  en- 
forced against  a  district,  for  "it  Bas  no  property  out  of  which 
a  judgment  could  be  satisfied.  It  is,  in  its  essential  char- 
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acter,  a  mere  agency.  . . .  Neither  its  tnistee^  nor  its  com- 
missioners could  be  compelled  by  mandamus  to  levy  assess- 
ments to  pay  such  a  judgment  as  is  prayed  for  in  the  case  at 
bar." 

The  swamp  and  overflowed  lands  of  this  state  require  dif- 
ferent methods  of  reclamation.  In  some  instances  the  land 
may  be  entirely  reclaimed  by  a  series  of  drainage  ditches 
through  and  over  the  land  reclaimed,  draining  by  gravity 
the  surplus  waters  into  some  river  or  other  outlet.  In  other 
instances  the  entire  body  of  land  is  inclosed  by  embank- 
ments to  exclude  the  overflow  of  creeks  and  rivers,  and  the 
seepage  water  and  rainfall  is  removed  by  pumping  apparatus. 
In  other  cases,  both  drainage  by  ditches  and  by  pumping  is 
resorted  to.  Section  3471  of  the  Political  Code  authorizes 
the  trustees  to  acquire  by  purchase  or  condemnation  "rights 
of  way  for  canals,  drains,  embankments,  and  other  work 
necessary  to  the  reclamation,  and  may  take  materials  for 
the  construction,  maintenance,  and  repair  thereof,  from 
lands  outside  of  as  well  as  within  the  limits  of  the  district; 
and  if  the  trustees  cannot  procure  the  consent  of  the  owner 
of  the  lands  or  material  needed,  they  . . .  may  proceed"  to 
condemn.  The  cost  of  any  such  acquisition  would  be  a 
charge  upon  the  land  of  the  district,  to  be  paid  as  provided 
by  the  law.  But  when  acquired,  these  works  constitute  a 
part  of  the  system  of  reclamation  called  into  existence  by 
state  agency  in  furtherance  of  the  trust  under  which  the 
grant  of  swamp  and  overflowed  lands  was  made  to  the  state. 
The  history  of  this  grant,  and  the  nature  and  character  of 
this  trust,  have  been  often  referred  to  in  decisions  of  this 
court,  and  were  fully  stated  in  County  of  Kings  v.  County  of 
Tulare,  119  Cal.  509.  It  is  not  necessary  to  hold  this  prop- 
erty, thus  acquired,  to  be  the  property  of  a  municipal  cor- 
poration, in  order  to  make  it  exempt  from  taxation.  It 
would  be  sufficient  to  hold  that  it  is  public  property  of  the 
state,  within  the  meaning  of  the  constitution.  The  whole 
scheme  of  reclamation  originates  with  the  state,  and  is  car- 
ried to  a  conclusion  by  agents  of  the  state, — the  district,  as 
we  have  already  seen,  being  a  public  agency, — in  further- 
ance of  public  policy.  The  property  mentioned  in  section 
3471  of  the  Political  Code  is  public  property,  acquired  by 
the  agents  of  the  state,  for  state  purposes,  and  we  think  is 
exempt  from  taxation,  as  such.  There  is  no  power  given  the 
district  to  levy  assessments,  except  "for  the  works  of  reclama- 
tion." (Hensley  v.  Reclamation  District  No.  556,  121  Cal. 
96.)    The  trustees  have  no  money  which  they  can  apply  to 
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pay  county  and  state  taxes  levied  and  assessed  upon  the  works 
of  the  district,  and  they  have  no  power  to  levy  assessments 
to  raise  money  for  any  such  piu-pose.  The  land  belonging 
to  the  purchasers  from  the  state  is  enhanced  in  value  by  its 
reclamation,  and  this  enhanced  value  is  presumably  carried 
into  the  assessment  roll,  and  is  taxed  against  the  owner  of 
the  land.  To  allow  the  county  to  assess  the  works — i.  e.,  the 
canals,  ditches,  drains,  embankments,  pum])ing  plants,  etc., 
— for  general  taxation  purposes  might  lead  to  the  sale  of 
the  works  of  reclamation  and  the  ultimate  destruction  or 
abandonment  of  an  important  undertaking  of  the  state.  But, 
aside  from  this  view  of  the  matter,  the  county  assessed  this 
property,  not  by  virtue  of  the  constitution,  but  under  the 
provisions  of  the  Political  Code  relating  to  the  assessment 
of  property  for  taxation.     (Pol.  Code,  sees.  3307  et  seq.) 

The  principle  of  constniction  was  stated  in  Mayrhofer  v. 
Board  of  Education,  89  Cal.  110,*  to  be,  "that  the  state  is 
not  bound  by  general  words  in  a  statute  which  would  operate 
to  trench  upon  its  sovereign  rights,  injuriously  affect  its 
capacity  to  perform  its  functions,  or  establish  a  right  of  ac- 
tion against  it."  This  principle  has  been  applied,  and  the 
Mayrhofer  case  has  been  approved  in  a  variety  of  cases,  and 
we  think,  should  rule  the  present  case.  (Bates  v.  County  of 
Santa  Barbara,  90  Cal.  543;  Whittaker  v.  County  of  Tuo- 
lumne, 96  Cal.  100;  SIcelly  v.  School  District,  103  Cal.  652; 
Smith  V.  Broderick,  107  Cal.  644;*  County  of  Colusa  v. 
County  of  Glenn,  111  Cal.  434;  Russ  &  Sons  v.  Crichton,  117 
Cal.  695;  Witter  v.  Mission  School  District,  121  Cal.  350 ;» 
Estate  of  Royer,  123  Cal.  614;  Savings  etc.  Society  v.  San 
Francisco,  131  Cal.  356.) 

The  judgment  should  be  affirmed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.      Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


1  23  Am.  St.  Rep.  451.  S06  Am.  St.  Rep.  33. 

S  48  Am.  St.  Rep.  167. 
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[S.  F.  No.  2929.     In  Bank.— November  8,   1901.] 

A.  BOYER,  Petitioner,  v.  A.  G.  BURNETT,  Judge  of  the 
Superior  Court  of  Sonoma  County,  et  al..  Respondents. 

Mandamus — Settlement  of  Bill  of  Exceptions — Agreed  Continu- 
ance OF  Hearinq — Presentation  of  Bill  and  Amendments. — 
Where  the  hearing  of  the  settlement  of  a  proposed  bill  of  excep- 
tions and  the  proposed  amendments  thereto,  which  were  rejected, 
was  duly  noticed,  agreed  continuances  of  the  hearing  of  such  settle- 
ment, by  stipulation  of  the  parties,  were  by  implication,  continu- 
ances of  the  presentation  of  the  bill  and  amendments  to  the  judge; 
and  where  the  judge  refused  at  the  hearing  to  settle  the  bill,  be- 
cause presented  only  at  the  hearing,  and  not  within  the  ten  days 
first  noticed,  mandamus  will  lie  to  compel  such  settlement. 

PETITION  in  the  Supreme  Court  for  writ  of  mandate  to 
the  Judge  of  the  Superior  Court  of  Sonoma  County.  A.  G. 
Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  P.  Sweeney,  for  Petitioner. 

Fox  &  Gray,  and  J.  M.  Thompson,  for  Respondents. 

BEATTY,  C.  J.— This  is  a  petition  for  a  writ  of  mandate 
to  the  judge  of  the  superior  court,  requiring  him  to  settle  a 
bill  of  exceptions. 

Judgment  having  been  given  against  the  petitioner  in  an 

action  of  ejectment,  he  in  due  time  served  his  proposed  bill  of 

exceptions,  to  which  the  defendants  in  the  action  proposed 

and  served  amendments  on  June  3,  1901.     On  June  5th, 

petitioner  served     notice  that     he  rejected  the     proposed 

amendments,  and  that  on  June  12th  he  would  present  the 

same,  with  his  proposed  bill,  to  the  judge  for  settlement.    On 

June  11th,  the  parties  stipulated  in  writing  to  continue  the 

hearing  of  the  application  to  settle  the  bill  to  June  19th,  and 

this  time  was  afterwards  extended  by  several  renewals  of  the 

same  stipulation  to  September  3d.    On  that  day  the  matter 

was  brought  to  a  hearing  before  the  respondent,  who  refused 

to  settle  the  bill,  because  it  had  not  been  presented  to  him 

within  ten  days  after  service  of  the  proposed  amendments, 

his  opinion  being  that  such  presentation  was  not  waived  by 
CXXXIV.  Cal.— 31 
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the  stipulations  continuing  the  hearing,  and  that  it  was  a 
jurisdictional  prerequisite  to  his  right  to  act. 

We  think  this  was  an  erroneous  conclusion.  The  parties 
had  a  right  to  contixiue  the  hearing  by  stipulation,  and  the 
continuance  of  the  hearing  was,  by  implication,  a  continu- 
ance of  the  presentation  of  the  bill  and  amendments  to  the 
judge.  Nothing  would  have  been  accomplished  by  showing 
him  the  papers  before  the  day  agreed  upon  by  the  parties 
for  the  settlement,  and  no  harm  was  occasioned  by  the  fail- 
ure to  present  them  in  advance  of  the  hearing. 

It  is  ordered  that  a  peremptory  writ  issue  as  prayed. 

McFarland,  J.,  Temple,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[S.  P.  No.  2636.    Department  One.— November  9,  1901.] 
AMELIA     SCHNEIDER,     Respondent,     v.     MARKET 
STREET  RAILWAY  COMPANY,  Appellant. 

New  Tbial — Notice — Statement — ^Motion  upon  Minutes — Appeal 
FROM  Obdeb — Presumptions. — ^The  statement,  whether  made  on 
motion  for  a  new  trials  or  after  a  motion  made  on  the  minutes  of 
the  court,  need  not  embody  the  notice  of  the  motion,  or  its  con- 
tents; and  the  presumption  upon  appeal  in  either  case  is,  that  the 
notice  was  duly  given,  and  that  the  specifications  contained  in  the 
statement  conform  to  those  in  the  notice.  Where  the  motion  was 
made  upon  the  minutes  of  the  court,  it  will  also  be  presumed  upon 
appeal,  without  a  formal  statement  to  that  effect,  that  the  specifi- 
cations set  out  in  the  statement  were  in  fact  argued,  as  well  as  con- 
tained in  the  notice. 

AcnoN  FOR  Death — Oolusion  git  Street-car  with  Footman — Speci- 
fications IN  Statement. — ^In  an  action  for  death,  caused  by  the 
alleged  collision  of  a  street-car  with  a  footman  at  the  intersection 
of  two  streets,  a  specification,  in  the  statement  of  insufficiency  of 
evidence,  tending  to  show  that  the  deceased  "was  struck  by  the 
car  while  making  an  attempt  to  pass  over  East  Street,  at  a  public 
crossing,"  the  connection  of  which  shows  that  it  may  be  construed 
as  specifying  merely  that  there  was  no  public  crossing  where  the 
accident  occurred,  does  not  support  the  contention  that  the  defend- 
ant was  killed  by  slipping  and  falling  upon  the  pavement  without 
actual  contact  with  the  car,  and  that  the  evidence  was  insufficient 
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to  warrant  the  jury  in  finding  that  the  deceased  was  in  fact  struck 
by  the  car. 

Id. — Neguoence  of  Stbeet-kailwat  Ck)MFANT — Excessive  Speed — 
Absence  of  Wabnino  Requibed  bt  Obdinarce. — Where  there  was 
evidence  from  which  the  jury  might  infer  that  the  street-car  was 
crossing  the  intersection  of  its  line  with  another  street,  at  an  exces- 
sive rate  of  speed,  when  it  collided  with  the  deceased,  and  where 
it  affirmatively  appears  as  an  established  fact  that  no  bell  was 
rung  or  gong  sounded  as  the  car  approached  the  limit  of  twenty- 
five  feet  from  the  intersecting  street,  as  required  by  a  city  ordi» 
nance  set  out  in  the  complaint,  the  negligence  of  the  street-rail- 
way company  is  sufficiently  established  to  support  the  verdict  for 
the  plaintiff. 

Id. — OoNSTBUCTioN   OF  Obdinance — Wabnino   at  "Stbeet  Crossing" 

— ^PBOTECnON  OF   FOOT-PASSENGEBS — StBEETS    TERMINATING   AT   In- 

TEBSBcnoN. — A  city  ordinance  requiring  a  warning  to  be  given  by 
a  street-car  when  approaching  a  "street  crossing,"  is  designed  for 
the  protection  of  foot-passengers,  and  the  reason  of  the  rule  ap- 
plies equally  to  all  intersecting  streets  across  which  streams  of 
foot-passengers  pass.  Such  ordinance  is  to  be  construed  as  apply- 
ing to  all  intersecting  streets,  including  those  which  terminate  at 
the  point  of  intersection  with  the  street  upon  which  the  cars  pass. 

Id.— OONTBIBUTOBT    NEGLIGENCE    OF    PLAINTIFF — BURDEN      OF      PROOF — 

Question  fob  Jubt. — ^The  burden  of  proof  is  upon  the  defendant 
to  establish  the  contributory  negligence  of  the  plaintiffs  and  such 
contributory  negligence  is  a  question  of  fact  for  the  jury,  whose 
verdict  thereon  is  conclusive,  where  the  existence  of  such  contribu« 
tory  negligence,  and  that  it  contributed  proximately  to  the  injury, 
does  not  appear  to  follow  necessarily  and  irresistibly  from  the 
undisputed  facts,  so  as  to  justify  the  court  in  disturbing  the  ver- 
dict as  matter  of  law. 

Id. — Gbossino  Tback  in  Fbont  op  Street-car — Ordinary  Prudence. 
— Ordinary  prudence  is  required  on  the  part  of  all  persons  crossing 
the  track  in  fron^  of  a  moving  car ;  but  the  question,  what  is  ordi- 
nary prudence  is  widely  different  in  a  case  where  the  crossing  is  in 
front  of  a  street-car,  from  that  where  it  is  in  front  of  an  ordinary 
steam-railroad.  Held,  upon  the  facts  of  this  case,  that  it  cannot 
be  said,  as  matter  of  law,  that  the  action  of  the  deceased  in  cross- 
ing the  street  in  front  of  the  street-car  was  the  proximate  cause 
of  the  injury,  or  that  it  necessarily  constituted  negligence  on  his 
part. 

Id. — Plaintiff  Suddenly  Put  in  Peril — Unwise  Choice. — Where 
the  plaintiff  was  suddenly  put  in  peril  by  the  negligence  of  the  de- 
fendant, without  having  sufficient  time  to  consider  all  the  circum- 
stances, he  is  excusable  for  omitting  some  precaution  or  making 
an  unwise  choice  under  this  disturbing  influence,  and  even  if,  in 
his  bewilderment,  he  runs  into  the  danger  he  fears,  he  is  not  at 
fault. 

Id. — ^EviDENOE — Contact  of  Cab  with  Deceased — Ikpeachment  or 
Witness — Question  fob  Jubt. — ^Where  the  motorman  testified 
that  he  could  not  tell  whether  the  car  came  in  contact  with  the  de- 
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ceased,  he  may  l)e  impeached  hy  the  evidence  of  witnesses  in  re- 
gard to  statements  by  him  to  the  contrary,  which  he  denied  upon 
cross-examination;  and  it  is  a  question  for  the  jury  whether  such 
statements  were  made  by  the  witness,  as  testified  by  the  impeach- 
ing witnesses. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  Citj- 
and  County  of  San  Francisco  denying  a  new  trial.  William 
R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  H.  L.  Barnes,  for  Appellant. 

William  J.  Ilerrin,  for  Respondent. 

SMITH,  C— Carl  Richard  Schneider  was  killed,  in  this 
city,  at  the  junction  of  East  and  Pacific  streets,  by  one  of 
the  defendant's  street-cars,  and  this  suit  was  brought  by  the 
plaintiff,  his  mother  and  sole  heir,  to  recover  damages  for 
the  killing.  The  case  w^as  tried  by  a  jury,  who  found  for 
the  plaintiff  in  the  sum  of  five  thousand  dollars,  and  judg- 
ment w^as  entered  accordingly.  The  defendant  appeals  from 
an  order  denying  its  motion  for  a  new  trial. 

The  motion  was  made  on  the  minutes  of  the  court,  and  it 
is  objected  that  "there  is  nothing  in  the  statement  to  indi- 
cate that  a  notice  of  motion  was  ever  given,  of  if  given,  as 
to  its  contents."  But  it  is  not  necessary  that  the  statement 
should  thus  indicate.  The  presumption,  in  the  absence  of  a 
showing  to  the  contrary,  is,  that  the  notice  was  duly  given, 
and  that  the  specifications  contained  in  the  statement  con- 
form to  those  in  the  notice.  (Pico  v.  Cohn,  78  Cal.  386,  387, 
and  cases  cited ;  4  Notes  on  Cal.  Rep.  482.)  This  rule  applies 
equally,  whether  the  order  appealed  from  was  made  on  a 
statement  of  the  case  or  on  the  minutes  of  the  court.  (Code 
Civ.  Proc,  sec.  659,  subds.  3,  4;  sec.  661.)  The  requirements 
of  the  latter  section  that  the  statement  shall  contain  only 
**the  grounds  argued  before  the  court  for  a  new  trial"  refer  to 
the  specifications  of  grounds  mentioned  in  subdivision  4  of 
section  659,  or  such  of  them  as  are  in  fact  argued ;  and  when 
specifications  are  set  out  in  the  statement,  it  will  be  pre- 
sumed, without  a  formal  statement  to  that  effect,  that  they 
were  contained  in  the  notice  and  that  they  were  in 
fact  argued.  In  the  cases  cited  by  respondent's  counsel 
{Leonard  v.   Shaw,   114  Cal.   72,   and  Sprigg  v.   Barber, 
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122  Cal.  574),  there  were  no  specifications  in  the  statement. 

The  points  urged  by  the  appellant  are,  insufficiency  of  the 
evidence  to  justify  the  verdict,  and  erroneous  rulings  of  the 
court  on  questions  of  evidence,  and  in  its  instructions  to  the 
jury. 

1.  The  accident  occurred  about  half-past  six  in  the  even- 
ing. The  deceased  was  crossing  East  Street,  from  the  south- 
ern sidewalk  of  Pacific,  and  was  killed  in  crossing  the  track 
in  front  of  the  car.  He  was  seen  momentarily  by  the  motor- 
man  as  he  emerged  from  the  darkness  into  the  stream  of 
light  thrown  forward  by  the  headlight  of  the  car,  and  was 
next  seen,  on  the  car  being  stopped,  lying  on  his  face  in  the 
street,  to  the  eastward  of  the  track,  and  opposite  or  some- 
what to  the  rear  of  the  rear  open  end  of  the  car, — his  feet  near 
the  track,  his  head  towards  the  bay.  He  was  then  in  an  un- 
conscious and  dying  condition,  the  result  of  a  fracture  of  the 
skull,  with  contusion  and  hemorrhage  of  the  brain. 

It  is  urged  at  length  by  the  appellant's  counsel  that  "these 
circumstances  make  it  possible,  if  they  do  not  lead  to  the  con- 
clusion, that  the  defendant  was  killed  by  slipping  and  falling 
upon  the  pavement  without  actual  cont^ict  with  the  car,"  and 
in  eflfect,  that  the  jury  was  not  justified  in  drawing  a  con- 
trary inference.  But  the  only  specification  on  this  point  is, 
that  there  was  no  evidence  tending  to  show  that  deceased 
**was  struck  by  the  car  while  making  an  attempt  to  pass  over 
East  Street,  at  a  public  crossing/'  which,  taken  in  connection 
with  the  preceding  specification,  may  be  construed  a&  speci- 
fying merely  that  there  was  no  street  crossing  or  public  cross- 
ing at  the  place  where  the  accident  occurred.  It  will  be  un- 
necessary, therefore,  to  consider  the  sufficiency  of  the  evi- 
dence to  justify  the  jury  in  finding  that  the  deceased  was  in 
/act  struck  by  the  car. 

With  regard  to  the  defendant's  negligence,  the  principal 
charges  are  that  the  rate  of  speed  of  the  car,  at  the  time  of  the 
accident,  was  in  excess  of  the  statutory  limit  of  eight  miles  an 
hour  (Civ.  Code,  sec.  501),  and  that  no  bell  was  rung  or 
gong  sounded  on  approaching  Pacific  Street,  as  required  by 
the  municipal  ordinance  set  out  in  the  complaint. 

With  regard  to  the  rate  of  !*[)oed  at  which  the  car  was  go- 
ing, the  evidence  is  somewhat  meager.  There  was  testimony, 
on  behalf  of  the  plaintiff,  that  it  was  going  very  fast,  and  ac- 
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cording  to  one  of  the  witnesses,  "unusually  fast,"  and  "as 
fast  as  [he]  ever  saw  a  car  going  before" ;  but  none  of  these 
witnesses  could  give  the  rate  of  speed.  On  behalf  of  the  de- 
fendant, the  motorman  and  conductor  testified  that  the  car 
was  going  at  the  rate  of  about  four  miles  an  hour;  but  the 
time  consumed  in  arriving  at  the  place  of  the  accident,  from 
the  point  of  starting,  as  given  by  themselves,  would  indicate 
a  rate  of  about  six  and  a  half  miles  an  hour.  The  motorman 
also  says  that  he  "stopped  the  car  within  fifteen  or  eighteen 
feet,"  and  that  it  would  have  required  "no  less  than  between 
thirty-five  and  fifty  feet  to  stop  a  car  going  full  speed,"  etc. 
But,  according  to  his  own  testimony,  the  deceased,  when  first 
seen,  was  ten  feet  in  front  of  the  car,  which  was  twenty-eight 
feet  long,  and,  according  to  the  testimony  of  one  of  the  wit- 
nesses (Anderson),  the  deceased  was  found,  on  the  stoppage 
of  the  car,  about  eight  feet  in  rear  of  its  rear  end, — thus  mak- 
ing the  distance  passed  about  forty-six  feet,  and  indicating 
that  the  car  was  going,  at  least,  at  the  full  speed  of  eight 
miles  per  hour.  But  Anderson — who  was  familiar  with  the 
line — also  testifies  that  "when  [the  cars  J  are  going  fast  they 
can  stop  in  fifteen  or  twenty  or  twenty-five  feet  to  take  pas- 
sengers oflf  and  on";  from  which  the  inference  may  be 
drawn  that  the  car  was  going  at  more  than  full  speed,  or 
eight  miles  an  hour;  and  if  such  an  inference  was  drawn  by 
the  jury,  we  cannot  say  they  were  not  justified  in  making 
it.  (Johnsen  v,  Oakland  etc.  Railway,  127  Cal.  610,  611.) 
Though,  possibly,  it  may  be  said,  as  was  said  by  this  court 
in  a  somewhat  similar  case,  "that  a  verdict  founded  on  such 
speed  alone  as  constituting  negligence  on  the  part  of  appel- 
lant could  hardly  be  sustained."  (Driscoll  v.  Cable  Ry,  Go,, 
97  Cal.  564,  565.^) 

It  seems,  however,  to  be  an  established  fact  in  the  case  that 
no  bell  was  rung  or  gong  sounded  on  the  car  as  it  approached 
the  limit  of  twenty-five  feet  from  Pacific  Street,  as  was  re- 
quired by  the  ordinance  set  out  in  the  complaint.  This  fact 
is  not  contested  by  the  appellant,  but  the  contention  is,  in 
eflPect,  that  t|ie  junction  of  the  two  streets  cannot  be  regarded 
as  a  "street  crossing,"  and  hence  that  the  ordinance  does  not 
apply  to  it.  But  this  contention,  we  think,  cannot  be  ad- 
mitted. The  term  used  in  the  ordinance,  according  to  its 
common  use,  includes  all  intersections  of  streets,  and  equally 
applies  though  one  of  them  may  terminate  at  the  point  of 
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intersection  (see  Webster's  Dictionary,  words  "Cross"  and 
"Crossing/'  and  diagrams  under  former  term) ;  and  the  rea- 
son of  the  rule  applies  equally  to  all  street  crossings  or  in- 
tersections. For,  where  one  street  intersects  another,  there 
are  always  passing  along  the  former,  so  to  speak,  two  streams 
of  foot-passengers  approaching  the  latter,  of  which,  the  one 
diverges  along  and  the  other  crosses  the  street  approached; 
and  this  is  equally  true,  whether  the  intersecting  street  pa^^ses 
beyond  the  other  street  or  terminates  in  it.  Hence  the  reason 
of  the  rule — which  is  the  protection  of  foot-passengers  cross- 
ing the  street  approached — will  equally  apply  in  both  cases. 
It  remains  to  consider  the  question  of  alleged  contributory 
negligence  on  the  part  of  the  plaintiff's  decedent.  In  con- 
sidering this,  it  is  important  to  bear  in  mind  that  such  negli- 
gence is  a  matter  of  defense,  to  be  proved  affirmatively  by  the 
defendant,  and  hence  that  the  burden  of  proof  is  on  him. 
(Robinson  v.  Western  Pacific  R.  R.  Co.,  48  Cal.  426; 
McQuilken  v.  Central  Pac.  R,  R.  Co,,  50  Cal.  8;  Nehrbas  v. 
Central  Pac,  R.  R.  Co.,  62  Cal.  334;  MacDougall  v.  Central 
Pac.  R.  R.  Co,,  63  Cal.  434;  Yik  Hon  v.  Spring  Valley  Water 
Works,  65  Cal.  620;  Magee  v.  North  Pacific  Coast  R.  R.  Co,, 
78  Cal.  433  ;*  House  v.  Meyer,  100  Cal.  593.)  "In  this  state 
...  it  is  sufficient  for  the  plaintiff  to  show,  in  the  first  in- 
stance, that  the  injury  resulted  from  the  negligence  of  the 
defendant."  (Smith  v.  Occidental  etc.  Steamship  Co.,  99 
Cal.  468;  and  see  also  Shearman  and  Redfield  on  Negli- 
gence, sees.  107-109,  there  cited.)  Hence,  to  justify  the 
court  in  disturbing  the  verdict,  it  must  affirmatively  appear, 
as  a  matter  of  law,  "from  the  undisputed  facts,  judged  of  in 
the  light  of  that  common  knowledge  and  experience  of  which 
the  courts  are  bound  to  take  judicial  notice,  that  [the  plain- 
tiff] has  not  exercised  such  care  as  men  of  common  pru- 
dence usually  exercise  ii>  positions  of  like  exposure  and 
danger"  (Fernandes  v.  Sacramento  City  Ry.  Co.,  52  Cal. 
52) ;  and  it  is  said  (p.  54),  "the  evidence  against  the  plain- 
tiff should  be  so  clear  as  to  leave  no  room  for  doubt,"  and  the 
facts  such  "that  the  inference  is  irresistible."  (See  also 
Shearman  and  Redfield  on  Negligence,  sees.  55,  56.)  It 
must  also  appear  affirmatively,  in  the  same  conclusive  way, 
that  the  negligence  of  the  plaintiff  was,  in  whole  or  in  part, 
the  proximate  cause  of  the  injury,  or  in  other  words,  that  it 
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contributed  to  that  eflPect.  {Smith  v.  Occidental  etc.  Steam- 
ship Co,,  99  Cal.  468.)  And  with  regard  to  the  question  of 
negligence,  it  is  to  be  observed  that  it  falls  within  the  province 
of  the  jury  not  only  to  determine  the  facts  constituting  neg- 
ligence, but  also  the  question  as  to  what  would  be  the  conduct 
"of  a  person  of  ordinary  prudence"  under  similar  circum- 
stance,— which,  commonly,  is  a  question  of  fact,  not  of  law. 
(Fernandes  v.  Sacramento  City  Ry.  Co.,  52  Cal.  50;  Walgren 
V.  Market  Street  Ry.  Co.,  132  Cal.  656.)  In  general,  all 
these  questions  are  for  the  jury,  whose  verdict  in  favor  of  the 
plaintiflf  must  be  regarded  as  conclusive,  unless  the  validity 
of  the  defense,  both  as  to  the  existence  of  the  negligence,  and 
its  effect  as  contributing  proximately  to  the  injury,  follows 
necessarily  from  the  undisputed  facts.  Hence,  as  intimated 
in  Smith  v.  Occidental  etc.  Steamship  Co.,  99  Cal.  468,  it  is 
only  in  rare  cases  that  a  verdict  for  the  plaintiff  can  be  dis- 
turbed on  this  ground.  In  this,  the  case  is  to  be  distin- 
guished from  a  case  where  the  ground  of  the  objection  is  in- 
sufficiency of  the  evidence  to  show  negligence  on  the  part  of 
defendant,  where  the  affirmative  of  the  issue  is  on  the  plain- 
tiflf, and  where,  consequently,  there  must  be  satisfactory  evi- 
dence of  such  negligence  (Code  Civ.  Proc,  sees.  1935,  2061, 
subd.  5) ;  while  in  cases  of  the  former  kind  the  presumption 
is  in  favor  of  the  plaintiflf  (Code  Civ.  Proc,  sec.  1963,  subd. 
4;  Pennsylvania  R.  R.  Co.  v.  Werner,  89  Pa.  St.  65),  and  to 
set  aside  a  verdict  in  his  favor  on  the  ground  of  his  contribu- 
tory negligence,  such  negligence  must  affirmatively  appear 
as  a  conclusion  of  law  from  the  undisputed  facts.  (Pennsyl- 
vania R.  R.  Co.  V.  Werner,  89  Pa.  St.  66.)  Also,  in  apply- 
ing these  principles  a  distinction  is  to  be  noted  between  cases 
of  injuries  by  street^railroads,  and  cases  of  injuries  by  "or- 
dinary steam-railroads  running  through  the  country  at  com- 
paratively long  intervals  of  time."  In  either  case,  "ordinary 
prudence"  is  required  on  the  part  of  persons  crossing  the 
track;  but  the  question  of  what  is  ordinary  purdence  is 
widely  diflferent  in  the  two  cases.  (Driscoll  v.  Cable  Ry.  Co., 
97  Cal.  565  ;*  Clark  v.  Bennett  123  Cal.  278,  282 ;  Everett  v. 
Los  Angeles  Ry.  Co.,  115  Cal.  117,  118.) 

In  the  case  at  bar,  it  appears  the  deceased  was  killed  while 
attempting  to  cross  the  track  in  front  of  the  car.     How  far 
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he  was  from  the  car  when  he  started  to  cross  cannot  be  re- 
garded as  determined.     The  motorman  teiritifie^  that  when 
he  first  saw  him  emerge  into  the  light  in  front  of  the  car, 
he  was  about  ten  feet  in  front  of  it  and  eight  to  the  left  of  the 
track.     But  it  was  for  the  jury  to  determine  the  credibility 
of  this  testimony ;  and  in  view  of  the  inconsistencies  of  the 
witness's  statements  with  reference  to  distances  and  speedy 
and  the  evidence  of  witnesses  as  to  statements  made  to  them, 
which  he  denied, — or,  in  deed,  without  regard  to  these  cir- 
cumstances,— we  cannot  say  that  the  jury  were  not  justified 
in  disregarding  his  testimony.   All,  therefore,  that  can  be  re- 
garded as  certain  with  regard  to  the  distance  of  the  deceased 
from  the  car,  when  he  started  to  cross,  is,  that  it  was  such 
that  he  was  struck  by  it.    But  with  reference  to  the  question 
of  negligence  in  crossing,  some  inference  in  his  favor  may  be 
drawn  from  the  testimony  of  the  witness  Hubbell,  who  saw 
him  start  to  cross  from  the  sidewalk,  and  who  himself  does 
not  seem  to  have  been  apprehensive  of  any  danger,  and  also 
from  the  testimony  of  witness  Lainer,  who  testified  that  the 
eyesight  of  the  deceased  was  bad,  on  account  of  the  acid  busi- 
ness in  which  he  was  engaged ;  that  he  could  recognize  one  as 
far  as  across  the  room,  but  "could  not  see  very  far."     There 
was  also  some  evidence  from  which  the  jury  may  have  in- 
ferred that  the  injury  was  the  result  of  want  of  proper  dili- 
gence on  the  part  of  the  motorman  after  he  first  saw  the  de- 
ceased.    From  the  testimony  of  Anderson,  combined  with 
that  of  the  motorman,  it  appears  that  the  car,  on  stopping, 
passed  over  a  distance  of  about  forty-six  feet,  or  if  deceased 
was  more  than  ten  feet  in  front  of  the  car  when  first  seen, 
correspondingly  more;  and  also  from  the  testimony  of  An- 
derson, that  the  car,  when  going  at  full  speed,  could  be 
stopped  within  "fifteen  or  twenty  or  twenty-five  feet."     It 
seems,  also,  that  the  means  used  by  the  motorman  to  stop 
the  car  was  that  of  putting  on  the  brake,  and  that  he  "did 
not  use  the  reverse";    though  it  appeared  from  the  written 
instructions  of  the  company  that  the  latter  was  the  course 
enjoined  in  cases  of  "any  danger  of  striking  a  person  or 
vehicle."     The  witness  indeed  testified  that  the  former  was 
the  more  effective  means.     But,  in  the  absence  of  other  tes- 
timony, the  jury  may  have  believed  that  the  rule  enjoined  by 
the  company  was  the  wiser.     In  addition,  it  appeared  that  it 
was  a  dark  night,  that  the  street  was  badly  lighted,  especially 
at  the  place  of  the  accident,  and  that  it  was  free  from  vehi-  • 
cles;  also,  that  the  car  was  lighted  within  by  several  lamps 
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and  carried  a  headlight.  These,  with  the  unusual  speed  of 
the  ear,  and  the  failure  to  strike  the  bell  or  gong,  are  the 
material  facts  of  the  ease,  so  far  as  they  can  be  regarded  as 
determined. 

Upon  these  facts,  we  cannot  say,  ''as  a  matter  of  law,  that 
the  negligence  of  the  deceased  was  the  proximate  cause  of  the 
injury"  (DriacoU  v.  Cable  Ry,  Co,,  97  Cal.  565^) ;  nor  even 
that  his  attempt  to  cross  the  street  in  front  of  the  car  neces- 
sarily constituted  negligence.  (Wahlgren  v.  Market  Street 
Ry,  Co.,  132  Cal.  656.) 

On  the  latter  pointy  it  may  be  admitted,  having  regard  to 
the  position  of  the  deceased  when  first  seen  by  the  motorman, 
as  he  emerged  into  the  light,  that  it  was  imprudent  in  him  to 
make  the  attempt  to  cross  by  accelerating  his  pace,  or  as  ex- 
pressed by  the  witness,  by  "making  a  fast  dash"  across  in 
front  of  the  car.  But  it  is  possible,  not  to  say  probable,  that 
he  was  brought  into  this  position  by  the  negligence  of  the 
motorman  in  failing  to  ring  the  bell,  and  that  his  dash 
across  the  track  was  the  result  of  perturbation  of  mind  upon 
his  suddenly  becoming  aware  of  the  proximity  of  the  car  by 
the  striking  of  the  gong,  which  was  then  struck  for  the  first 
time.  In  such  case,  the  principle  would  apply,  that  "if  the 
plaintiflf  is  suddenly  put  into  peril,  without  having  sufficient 
time  to  consider  all  the  circumstances,  he  is  excusable  for 
omitting  some  precautions,  or  making  an  unwise  choice, 
under  this  disturbing  influence,  although  if  his  mind  had 
been  dear,  he  ought  to  have  done  otherwise.  This  is  especial- 
ly true  if  the  peril  is  caused  by  the  defendant's  fault" ;  and  of 
such  case  it  is  said,  "Even  if,  in  bewilderment,  he  runs  di- 
rectly into  the  very  danger  which  he  fears,  he  is  not  in 
fault.  The  confusion  of  mind,  caused  by  such  negligence, 
is  part  of  the  injury  inflicted  by  the  negligent  person." 
(Shearman  and  Redfield  on  Negligence,  sec.  89,  and  cases 
cited;  Voak  v.  N.  Cont.  Ry.  Co,,  75  N.  Y.  323;  Pennsylvania 
Ry,  Co,  V,  Werner,  89  Pa.  St.  59,  66.)  "It  may  well  have 
happened,  [therefore,]  that  the  jury  thought"  that  if  the 
bell  or  gong  had  been  sounded  at  the  proper  distance,  the 
deceased  "would  not  have  been  hurt  at  all"  (Higgins  v, 
Deeney,  78  Cal.  580,  581)  ;  and  if  so,  in  view  of  his  defective 
eyesight,  and  of  the  fact  that  on  his  starting  across  the  street 
the  circumstances  were  not  such  as  to  impress  the  only  wit- 
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ness  who  saw  him  with  the  idea  of  danger,  the  conclusion 
cannot  be  regarded  as  going  beyond  the  competency  of  the 
jury,  or  even  as  unreasonable. 

So  with  regard  to  the  effect  of  plaintiff's  negligence,  if 
any,  it  does  not  necessarily  follow  from  the  fact  of  such  neg- 
ligence that  it  contributed  proximately  to  the  injury.  And 
the  jury  may  have  concluded  from  the  evidence  above  cited 
that  had  proper  diligence  been  used,  and  the  proper  means 
of  stopping  the  car  been  adopted,  the  accident  would  have 
•been  avoided.  (Shearman  and  Redfield  on  Negligence,  sec. 
99;  Everett  v.  Los  Angeles  Ry.  Co.,  115  Cal.  Ill,  114,  116.) 

On  the  whole,  we  think  the  case  comes  within  the  princi- 
ple of  the  decision  in  Driscoll  v.  Cable  Ry.  Co.,  97  Cal.  553.* 
There  are  some  differences  between  the  facts  there,  and  those 
now  presented,  but  none  that  are  material.  In  that  case, 
some  stress  was  laid  by  the  court  on  the  fact  of  an  inter- 
vening car,  by  which  the  view  of  the  deceased  may  have  been 
intercepted;  but  this  is  more  than  offset  by  the  additional 
facts  appearing  in  this  case, — as,  for  example,  the  unusual 
speed  of  the  car  in  approaching  the  crossing,  the  facts  tend- 
ing to  show  that  it  might  have  been  stopped  in  shorter  time, 
the  defective  eyesight  of  the  deceased,  and  other  facts  we 
have  adverted  to.  Our  conclusion,  therefore,  may  be  ex- 
pressed in  the  language  of  that  decision :  "Under  these  cir- 
cumstances,— the  appellant  being  in  default  for  not  having 
given  the  proper  w^arning, — we  think  that  the  question 
whether  deceased  was  guilty  of  contributory  negligence  was 
a  proper  one  for  the  jury;  that  deceased  cannot  be  held,  as 
a  matter  of  law,  to  have  been  so  guilty.  .  .  .  And  consider- 
ing all  the  evidence  and  circumstances  in  the  case,  .  .  .  and 
particularly  the  fact  that  the  deceased  had  a  right  to  rely 
upon  the  usual  and  required  signal  of  bell-ringing  when  a 
car  is  approaching  a  crossing,  we  cannot  say  that  the  jury 
abused  its  power  in  holding  the  defendant  not  guilty  of  con- 
tributory negligence.  The  judgment  of  the  learned  judge 
of  the  court  below,  who  heard  all  the  evidence  and  refused  a 
new  trial,  is  also  entitled  to  great  consideration."  (See,  on 
the  latter  point,  Code  Civ.  Proc,  sec.  662.) 

2.  On  the  examination  in  chief,  the  witness  Meley  (thie 
motorman)  testified  that  he  "could  not  tell"  whether  the 
oar  came  in  contact  with  the  deceased;  that  he  "did  not  see 
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whether  he  came  in  contact  with  it  or  not" ;  and  on  cross- 
examination  he  was  asked  if  he  had  not  said  to  the  witness 
Glassman, — referring  to  the  deceased, — "I  struck  him  light- 
ly," and  if  he  had  not  made  a  similar  statement  to  the  wit- 
ness Hubbell.  Thereupon,  objection  being  made,  counsel 
for  plaintiff  made  the  following  statement :  "I  am  seeking 
to  impeach  this  witness,  and  to  show  that  he  made  state- 
ments at  variance  with  his  testimony  now  on  the  stand.  I 
want  to  show  that  when  he  says  he  did  not  strike  the  de- 
ceased, that  he  did  strike  him.  In  other  words,  I  propose  to 
show  here  that  he  told  Mr.  Glassman  and  Mr.  Ilubbell,  etc. 
...  It  is  for  the  purpose  of  impeaching,  and  for  that  pur- 
pose only."  Whereupon  the  court  said:  "If  that  is  the 
object  of  it,  you  may  ask  him  the  question.  .  .  .  The  point 
is  covered  by  section  2051."  The  question  was  then  asked, 
and  the  witness  replied  in  the  negative.  Subsequently,  the 
witnesses  Glassman  and  Hubbell  testified  that  Meley  made 
to  them  the  statements  in  question. 

There  was  no  error  in  admitting  this  testimony.  The 
reference  of  the  judge  to  ''section  2051"  was  inadvertent; 
obviously  the  reference  intended  was  to  section  2052  of  the 
Code  of  Civil  Procedure.  It  was  no  part  of  the  plaintiff's 
offer  to  prove  ''that  he  [the  motorman, — meaning  the  carj 
did  strike  him"  (i.  e.,  the  deceased).  Though  these  were 
the  words  used,  the  context  shows  a  different  meaning;  nor, 
were  it  otherwise,  would  it  make  any  difference.  The  testi- 
mony was  admitted  for  the  purpose  of  impeachment  only. 
The  statement  of  the  witness  Meley,  subsequently  made, 
that  (he)  "presumed  [he]  did  strike  Schneider,  but  [that 
he]  was  not  sure  of  it,"  did  not  materially  vary  his  former 
statement;  nor  was  the  attention  of  the  court  called  to  it 
when  the  testimony  of  the  contradicting  witnesses  was  offered. 
Indeed,  so  long  as  the  first  testimony  of  the  witness  was  not 
modified  or  withdrawn,  the  impeaching  testimony  was 
proper.  Whether  the  statements  made  to  Glassman  and 
Ilubbell  were  made  by  Meley,  or  by  some  other  man,  was  a 
question  for  the  jury.  Both  witnesses  testified  that  they  were 
made  by  him, 

3.  The  court,  on  trial,  instructed  the  jury,  in  effect,  that 
*'if  the  deceased  were  guilty  of  negligence  in  going  upon 
the  track,  and  vet  tho  motorman  in  charge  of  the  car,  with 
])r()])cr  ai)pliance8,  and  in  the  exercise  of  ordinary  care,  could 
have  avoided  the  injury,  the  [negligence  of  the]  deceased 
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.  .  .  would  not  constitute  any  defense  on  the  part  of  the 
defendant."  This  is  objected  to,  on  the  ground  that  "there 
was  no  evidence  on  which  it  could  properly  have  been  based." 
But  the  contrary,  as  we  have  seen,  was  the  case.  The  dis- 
tance passed  over  by  the  car  in  stopping,  the  testimony  of 
Anderson  that  it  could  have  been  stopped  in  a  much  shorter 
distance,  and  the  failure  of  the  motorman  to  reverse  the 
car,  as  enjoined  by  the  rules  of  the  defendant,  were  all  facts 
for  consideration  by  the  jury,  and  to  which  the  instruction 
was  appropriate. 

Objection  is  also  made  to  the  instruction  of  the  court  with 
regard  to  the  ordinance  requiring  the  ringing  of  a  bell  or 
the  sounding  of  a  gong  on  approaching  a  "street  crossing." 
But  this  objection — which  is  that  there  was  no  street  crossing 
—has  already  been  considered,  and  held  to  be  untenable. 

There  were  other  exceptions  to  instructions  and  to  the  re- 
fusal of  the  court  to  give  instructions.  But  as  these  are  not 
touched  upon  in  the  brief  of  appellant,  and  as  we  do  not 
perceive  any  error,  we  deem  it  unnecessary  to  discuss  them. 

We  advise  that  the  order  appealed  from  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 
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tS.  F.  No.  1679.    In  Bank.— November  11,  1901.] 

J.  W.  SIEMSEN,  Appellant,  v.  OAKLAND,  SAN  LEAN- 
DRO,  AND  HAYWARDS  ELECTRIC  RAILWAY, 
Respondent. 

Order  Granting  New  Trial — Spegificatiok  of  Ground — ^Review  upon 
Appeal. — Under  an  order  granting  a  new  trial  on  the  sole  ground 
specified  of  the  misconduct  of  a  juror,  the  question  of  the  sufficiency 
or  insufficiency  of  the  evidence,  though  specified  in  the  motion,  will 
not  be  reviewed  upon  appeal  from  the  order,  but  the  review  will  be 
confined  to  such  misconduct,  and  to  asserted  errors  of  the  court  in 
the  trial  of  the  ease.   . 

Id. — ^Misconduct  of  Juror — Impeachment  of  Verdict — Affidavit  as 
TO  Admissions. — ^The  alleged  misconduct  of  a  juror  in  visiting, 
during  the  trial,  the  scene  of  the  accident  in  controversy,  and 
using  his  examination  to  show  the  jurors  how,  in  his  judgment, 
the  accident  occurred,  cannot  be  proved  by  an  affidavit  of  his 
declarations  or  admissions  to  that  effect,  made  after  the  close  of 
the  trial.  His  inability  to  impeach  his  own  verdict  on  that  ground 
extends  to  proof  of  his  admissions,  made  to  the  same  effect. 

Id. — ^TiME  OF  Misconduct  of  Juror. — There  is  no  proper  distinction 
between  the  misconduct  of  a  juror  during  the  trial,  before  retire- 
ment, and  his  misconduct  after  retirement,  as  respects  the  inad- 
missibility of  his  affidavit  or  admissions  to  impeach  his  verdict. 

Id. — Trifling  Misconduct  of  Juror — ^Action  for  Negugence — Ex- 
cessive Speed  of  Electric  Car — Immaterial  Visit  to  Track. — 
Proof  of  trifling  misconduct  of  a  juror,  which  could  not  be  prejudi- 
cial to  the  moving  party,  is  not  ground  for  disturbing  a  verdict; 
and  in  an  action  to  recover  for  injuries,  caused  by  the  negligence 
of  an  electric  railway  company,  where  the  sole  ground  of  recovery 
is  the  excessive  speed  of  an  electric  car,  causing  it  to  run  off  the 
track,  to  plaintiff's  injury,  and  the  defense  was  that  the  accident 
was  caused  by  a  latent,  undiscoverable  defect  in  the  wheel,  the 
yisit  of  a  juror  to  the  track,  and  his  inspection  thereof,  is  not  such 
misconduct  as  would  justify  a  new  trial. 

Negligence — ^Responsibiuty  for  Latent  Defects  in  Car  Wheel. — ^An 
electric  railway  company,  charged  with  negligence  for  the  excessive 
speed  of  its  car,  is  responsible  for  latent  defects  in  the  wheel  of  the 
car,  causing  it  to  run  off  the  track,  to  plaintiff's  injury,  which 
might  have  been  discovered  by  proper  tests  during  the  process  of  its 
manufacture,  notwithstanding  the  defects  could  not  have  been  dis- 
covered after  the  vehicle  came  into  its  possession. 

APPEAL  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  granting  a  new  trial.    John  Ellsworth,  Judge. 
The  facts  are  stated  in  the  opinion  of  the  court. 
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Fitzgerald  &  Abbott,  for  Appellant.     • 

There  being  but  one  exception  in  this  j?tate  to  the  rule 
that  jurors  cannot  impeach  their  own  verdict,  every  other 
exception  is  excluded.  {People  v.  Azoff,  105  Cal.  634,  638; 
Boyce  v,  California  Stage  Co.,  25  Cal.  476;  People  v,  Ritchie, 
12  Utah,  180.)  The  instruction  as  to  the  responsibility  of  the 
defendant  for  latent  defects  in  the  car  wheel  was  proper. 
(Treadwell  v.  Whittier,  80  Cal.  574;*  Hegeman  v.  Western 
Ry.  Corp,,  13  N.  Y.  9.») 

Sam  Bell  McKee,  A.  A.  Moore,  and  Chickering,  Thomas 
&  Gregory,  for  Respondent. 

The  rule  that  affidavits  of  jurors  are  not  admissible  to  im- 
peach their  verdict  extends  only  to  matters  taking  place 
during  their  retirement,  but  does  not  affect  affidavits  of 
jurors  for  the  purpose  of  showing  any  matter  occurring 
during  the  trial,  or  in  the  jury-room,  which  does  not  essen- 
tially inhere  in  the  verdict  itself.  {Peppercorn  v.  Black 
River  Falls,  89  Wis.  38 ;»  McBean  v.  State,  83  Wis.  206; 
Oarside  v,  Ladd  Watch  Co,,  17  R.  I.  691 ;  Ortman  v.  Union 
Pacific  Ry,  Co,,  32  Kan.  419;  Harrington  v,  Worcester  etc, 
Ry,  Co.,  157  Mass.  579;  Aldrich  v.  Wetmore,  52  Minn.  164; 
Perry  v.  Bailey,  12  Kan.  539;  Wright  v,  Tel.  Co.,  20  Iowa, 
195,  210;  Thompson  on  Trials,  sec.  2619.)  The  instruction 
as  to  responsibility  of  the  defendant  for  latent  defects  in 
the  wheel,  which  could  only  have  been  discoverable  in  man- 
ufacture, was  improper.  (Civ.  Code,  sec.  2100;  Fisher  v. 
Southern  Pacific  Co.,  89  Cal.  399;  Lawrence  v.  Oreen,  70 
Cal.  417;*  Perry  v.  Malarin,  107  Cal.  363;  Treadwell  v. 
Whittier,  80  Cal.  574;*  Jamison  v.  Santa  Clara  etc.,  55  Cal. 
593;  Booth  on  Street  Railways,  sec.  332;  2  Shearman  and 
Redfield  on  Negligence,  sec.  497;  2  Rapalje  and  Mack's  Di- 
gest of  Railroad  Law,  379,  341;  Wharton  on  Negligence, 
628,  629 ;  Patterson  on  Railway  Accident  Law,  240 ;  Ingalls 
V,  Bills,  9  Met.  1;«  Grand  Rapids  R,  R,  Co,  v.  Huntley,  38 
Mich.  537  f  Nashville  R.  R.  Co.  v,  Jones,  9  Heisk.  27 ;  Meier 
V,  Pennsylvania  R.  R,  Co,,  64  Pa.  St.  225  f  Toledo  etc,  R. 
R.  Co,  V.  Beggs,  85  111.  80 ;»  Carter  v.  Kansas  City  Cable  Co., 
42  Fed.  Rep.  37;  Richmond  etc.  R.  R.  Co.  v,  Elliott,  149  U. 
S.  266.) 

1 13  Am.  St.  Rep.  175.  6  43  Am.  Dec.  346. 

2  64  Am.  Dec.  517.  ''31  Am.  Rep.  321. 

8  46  Am.  St.  Rep.  818.  8  3  Am.  Rep.  ^81. 

4  59  Am.  Rep.  428.  9  28  Am.  Rep.  613. 


ff  13  Am.  St.  Rep.  175. 
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IIEN8JI AW,  J. — Plaintifl*  sued  to  recover  damages  for  in- 
jurie^j  sustained  by  him,  through  the  derailment  of  one  of 
defendant's  electric  cai^s  moving  upon  a  street  in  the  city  of 
Oakland.  Tlie  cause  was  tried  before  a  jury,  and  the  verdict 
and  judg?nent  were  for  plaintiff.  In  due  time  defendant 
moved  for  a  new  trial,  upon  the  grounds  of  misconduct  of 
the  jury,  insufficiency  of  the  evidence,  and  errors  of  law 
occurring  at  the  trial.  The  court  granted  the  motion  for  a 
new  trial  upon  the  sole  ground  of  the  misconduct  of  juror 
Long,  stating  further,  that  all  other  grounds  of  the  motion 
had  been  examined  and  found  insufficient.  Under  this  order 
we  will  not  here  review  the  evidence  for  a  redetermination  of 
the  question  of  its  sufficiency  or  insufficiency.  (Kauffman 
V.  Maicr,  94  Cal.  269.)  There  are  thus  left  for  consideration 
the  questions  of  the  misconduct  of  the  juror  Long,  and  the 
asserted  errors  of  the  court  in  the  trial  of  the  case. 

As  to  the  issues  joined  by  the  pleadings,  saving  the  issue 
upon  the  nature,  character,  and  extent  of  plaintiff's  injury, 
reference  may  be  made  to  the  case  of  Johnsen  v.  Oakland 
etc.  Electric  Ry,  Co.,  127  Cal.  608.  Plaintiff  in  that  case 
was  a  passenger  upon  the  same  car  to  which  the  accident 
occurred.  The  evidence  as  to  the  nature,  occasion,  and  ex- 
tent of  the  accident  to  the  car  was  substantially  the  same, 
and  given  by  the  same  witnesses,  in  that  case  as  in  the  case 
ai  bar.  This  evidence  .shows  that  the  car  was  going  at  an 
unusual  and  excessive  rate  of  speed,  and  that  while  upon  a 
curve  in  the  track,  a  flange  of  a  wheel  broke,  the  car  was 
suddenly  derailed,  and  the  plaintiff  hurled  from  the  car  to 
the  ground,  sustaining  the  injuries  complained  of.  In  the 
Johnsen  case  it  was  said:  "It  is  first  contended  that  the 
excessive  speed  of  the  car  was  not  the  proximate  cause  of 
the  accident.  This  claim  is  based  upon  the  testimony  of 
defendant's  witnesses  to  the  effect  that  a  perfect  wheel  of  the 
kind  here  in  use  would  safely  support  a  similar  car  running 
at  a  speed  much  greater  than  the  speed  of  this  car  at  the 
time  of  the  accident.  This  may  be  conceded,  and  still,  under 
the  facts  of  this  case,  it  might  well  be  said  by  the  jury  that 
the  excessive  and  unlawful  rate  of  speed  of  the  car  was  the 
proximate  cause  of  the  injury.  The  jury  may  well  have 
been  justified  in  saying  that  after  the  flange  of  the  wheel 
broke,  the  car  WQuld  not  have  left  the  track,  if  the  speed  had 
not  been  excessive ;  or  the  jury  may  have  gone  a  step  further, 
and  declared  that  even  though  the  car  would  have  left  the 
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track,  still  the  plaintiff  would  not  have  been  injured,  if  the 
car  had  hoou  traveling  at  an  ordinary  and  lawful  rate  of 
speed."  To  this  it  may  be  added,  that  the  jury  might  also 
have  concluded  that  even  the  defective  flange  would  not  have 
broken  except  for  the  inordinate  strain  put  upon  it  by  the 
excessive  and  unlawful  speed. 

So  much  by  w^ay  of  prelhninary  to  an  understanding  of 
the  matters  relating  to  the  alleged  misconduct  of  the  juror 
Long.  In  support  of  this  ground  of  motion,  defendant  offered 
two  affidavits, — the  one  by  Frank  Putnam,  a  conductor  upon 
one  of  the  cars  of  defendant  company;  the  other  by  C. 
Gustafson,  superintendent  of  the  defendant  company.  The 
latter  affidavit  the  court  refused  to  admit  in  evidence. 
Gustafson  declares  that  after  the  verdict  in  the  case,  and 
after  the  discharge  of  the  jury,  he  had  a  conversation  with 
the  juror  Long,  in  which  Long  told  him  that  during  the  trial 
of  the  cause  he  had  visited  the  place  of  the  accident,  and 
made  an  examination  of  the  track  and  rails,  from  which 
examination  he  became  reasonably  certain  of  the  way  in 
which  the  accident  had  happened;  that  by  reason  of  this 
visit  he  was  the  only  one  of  the  jurors  familiar  with  the 
scene  of  the  accident,  and  thereby  became  able  to  show,  and 
did  show,  his  fellow- jurors,  in  their  deliberations,  how,  in 
his  judgment,  the  accident  occurred.  This  affidavit  was  prop- 
erly refused  admission  in  evidence.  While  it  is  not,  in 
terms,  an  affidavit  by  a  juror  impeaching  his  own  verdict, 
it  is  an  affidavit  of  admissions  made  by  a  juror  to  the  same 
effect.  If  the  juror  himself  would  not  have  been  permitted 
to  make  affidavit  directly  to  these  facts,  clearly  the  affidavit 
by  another,  of  his  declarations  and  admissions,  offered  for  the 
same  purpose,  would  be  equally  inadmissible.  What  the 
juror  could  not  do  directly  could  not  thus  indirectly  be  ef- 
fectuated. However  the  rule  may  be  in  other  states,  it  is  set- 
tled in  this  beyond  controversy  that  a  juror  may  impeach 
his  own  verdict  upon  no  other  ground  than  that  designated 
by  the  code.  (Code  Civ.  Proc,  sec.  657,  subd.  2.  See  Boyce 
V.  California  Stage  Co.,  25  Cal.  463 ;  Polhemus  v.  Heiman, 
50  Cal.  438 ;  People  r.  Gray,  61  Cal.  183  ;*  People  v.  Deegan, 
88  Cal.  602;  People  v.  Azoff,  105  Cal.  QS2]Saltzman  v.  Surir 
set  Telephone  Co,,  125  Cal.  501.) 

It  is  sought  by  respondent,  upon  this  motion,  to  make  a 


1 44  Am.  Rep.  549. 

CXXXIV.  Cal.— 32 
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di.slinction  belwoon  the  misconduct  of  a  juror  before  retiring, 
and  the  misconduct  of  a  juror  during  retirement ;  but  to  this 
it  may  be  said,  in  the  language  of  Boyce  t\  California  Stage 
Co,,  25  Cal.  4GI5 :  "In  conclusion,  upon  this  branch  of  the 
case  we  may  add  that  a  line  of  judicial  decisions  which  strug- 
gles to  multiijly  exceptions  to  a  plain  and  simple  rule, 
founded  on  considerations  of  the  wisest  policy,  is  not  to  be 
favored;  on  the  contrary,  the  struggle  should  be  to  bring 
every  case  within  the  rule,  lest  the  rule  itself  become 
shadowy,  and  in  time  wholly  disappear  in  a  multitude  of 
exceptions."  Utah  adopted  into  its  code  the  exact  provision 
found  in  subdivision  2  of  section  657  of  our  Code  of  Civil 
Procedure.  In  People  v.  Ritchie,  12  Utah,  180,  that  court 
elaborately  considers  the  question,  and  coincides  with  the 
views  here  expressed.  Of  course,  affidavits  of  jurors  in  sup- 
port of  their  verdict  are  upon  all  occasions  admissible. 

There  is  left,  then,  for  consideration  the  affidavit  of  Put- 
nam alone.  Putnam  swears  that  during  the  trial  of  the 
cause,  while  passing  with  his  car  at  the  scene  of  the  accident, 
he  siiw  Long  "standing  between  the  tracks,  watching  the  car 
and  observing  its  progress" ;  also,  that  "he  seemed  to  be  ex- 
amining the  ground  and  the  south  track.  .  .  .  He  made  ex- 
amination of  the  rails  of  the  company  in  the  locality  of  the 
Lake  View  Cottage,  and  seemed  to  be  trying  to  understand 
their  construction  and  position."  This  affidavit  is  not  con- 
troverted. The  foregoing  is  all  of  the  evid;Mice  upon  mis- 
conduct. While  the  exercise  of  a  liberal  discretion  in  the 
granting  of  new  trials  is  recognized,  it  does  not  follow  that 
<in  order  must  always  be  upheld,  or  will  be  upheld,  where  an 
examination  of  the  record  discloses  that  the  misconduct  was 
bf  such  trifling  nature  that  it  could  not,  in  the  nature  of 
^things,  have  been  prejudicial  to  the  moving  i)arty.  Where 
lit  appears  that  the  fairness  of  the  trial  has  been  in  no  way 
affected  by  such  impropriety,  the  verdict  will  not  be  dis- 
turbed. (State  V,  Allen,  89  Iowa,  49.)  Where  the  lonis 
itself  is  in  dispute,  or  where  its  exact  condition  has  an  es* 
sential  bearing  upon  the  controversy,  it  may  well  be  that  a 
verdict  should  be  set  aside  upon  proof  that  a  juror  improperly 
acquired  knowledge  of  that  locti8,  or  its  condition,  by  visit- 
ing the  place,  but,  as  was  said  in  Bowman  v.  Western  Furni- 
ture Mfg.  Co.,  98  Iowa,  188,  where  there  is  no  controversy 
as  to  the  locality  inspected,  and  no  probability  of  prejudice 
resulting  from  the  inspection,  the  verdict  should  not  be  dis- 
'  turbed.     Here,  the  place  of  the  accident  was  not  disputed. 
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The  cause  of  the  accident,  as  alleged  in  the  complaint,  and 
upon  proof  of  which  alone  plaintiff  was  entitled  to  recover, 
was,  that  the  car  was  so  "negligently  and  carelessly  main- 
tained, operated,  and  managed  that,  while  moving  at  great 
and  unlawful  speed,  it  ran  oflf  the  track  of  said  railroad." 
That  it  did  run  off  the  track  is  not  disputed,  the  defense 
against  this  charge  of  negligence  being  that  the  accident  oc- 
curred by  reason  of  a  latent  defect  in  a  wheel,  which  could 
not,  by  the  exercise  of  due  care,  have  been  discovered,  and 
which  was  not  discovered.  It  is  not  charged  in  the  com- 
plaint that  the  car  left  the  track  by  reason  of  defective  rails 
or  road-bed,  and  w^e  fail  to  see,  therefore,  how  the  affidavit  of 
Putnam,  which  amounted  to  nothing  more  than  that  he  saw 
the  juror  betw^een  the  tracks,  seemingly  examining  them,  is 
a  sufficient  showing  to  justify  a  new  trial. 

In  the  instructions  complained  of,  the  court  charged  the 
jury  as  to  the  responsibility  of  defendant  company  for  latent 
defects  in  the  wheel.  It  is  said  by  Shearman  and  Redfield, 
in  their  work  on  Negligence  (sec.  497) :  "Whether  he  [de- 
fendant] is  responsible  for  defects  which  could  not  have 
been  thus  discovered  after  the  vehicle  came  into  his  posses- 
sion, but  could  have  been  discovered  by  the  use  of  such  tests 
during  the  process  of  manufacture,  is  a  question  upon  which 
there  is  a  difference  of  opinion.  In  New  York  it  has  been 
distinctly  held  that  he  is.  It  was  so  held  in  England  many 
years  ago,  but  in  later  cases  the  question  has  been  purposely 
left  open.  In  Massachusetts  and  Scotland,  it  is  held  that 
he  is  not."  Of  the  New  York  cases  bearing  upon  this  ques- 
tion may  be  cited:  Hegeman  v.  Western  R,  R.  Co,,  13  N. 
Y.  9;i  Alden  v.  New  York  etc,  Ry,  Co,,  26  N.  Y.  102 ;« 
Birmingham  v.  City  of  Brighton  Ry,  Co,,  59  Hun.  538.  In 
this  state,  the  rule  as  laid  down  in  New  York  has  been 
adopted.     (Treadwell  v.  WhitHer,  80  Cal.  574.») 

We  perceive  no  error  in  the  rulings  of  the  court  com- 
plained of  in  admitting  or  rejecting  evidence. 

For  the  foregoing  reasons  the  order  appealed  from  grant- 
ing defendant  a  new  trial  is  reversed. 

Temple,  J.,  Harrison,  J.,  Garoutte,  J.,  and  Van  Dyke,  J., 
concurred. 

Rehearing  denied. 

1  04  Am.  Deo.  517.  « 13  Am.  St  Itep.  175. 

« 82  Am.  Dec.  401.  ^  i 
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LCrim.  No.  842.    In  Bank.— November  16,  1901.1 

Ex  parte  WILLIAM  MAUCH,  on  Habeas  Corpus. 

Cbiminal  Law — Cruelty  to  Aiomai^— Complaint  in  Police  Court — 
Malice — Language  of  Statute — Equivalent  Import. — ^A  com- 
plaint in  a  police  court  charging  the  defendant  with  cruelty  to  an 
animal,  committed  **by  willfully  and  unlawfully  cruelly  beating 
and  torturing  a  certain  dog"  named,  need  not  specifically  charge 
that  the  act  was  malicious.  Though  malice  is  a  necessary  ingre- 
dient in  the  offense,  it  is  necessarily  involved  in  the  charge  of  will- 
ful and  unlawful  cruelty,  which  is  malice.  It  is  sufficient  to  use 
language  of  equivalent  import>  without  using  the  very  language  of 
the  statute. 

lo. — ^Police  Court  of  Martsvuja — ^Power  of  Legislature — Jurisdic- 
tion OF  Offense  Charged. — ^The  legislature  had  power  by  the 
act  of  1876  to  provide  in  the  reincorporation  of  the  city  of  Marys- 
ville  for  a  police  court  for  said  city;  and  its  intent  so  to  do  is  suffi- 
ciently manifested  by  the  provisions  of  that  act  for  the  election  of 
a  police  judge,  and  giving  to  him  all  the  power  granted  to  him  by 
the  Political  Code,  except  the  power  to  appoint  clerks,  and  making 
the  assessor  ex  officio  clerk  of  the  police  court.  A  police  judge  im- 
plies a  police  court,  and  the  jurisdiction  of  that  court  is  defined  by 
the  provisions  of  the  Political  Code,  which  include  the  offense  of 
which  the  defendant  was  convicted. 

HABEAS  CORPUS  in  the  Supreme  Court  to  the  Sheriff 
of  Yuba  County  to  determine  the  validity  of  a  conviction  of 
the  petitioner  in  the  Police  Court  of  the  City  of  Marysville. 
R.  R.  Raish^  Police  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Johnson  &  Redington,  for  Petitioner. 

E.  P.  McDaniel,  for  Respondent 

BEATTY,  C.  J.— William  Mauch  was  convicted  in  the 
police  court  of  the  city  of  Marysville  upon  a  charge  of 
cruelty  to  an  animal,  committed,  as  the  complaint  charged, 
by  willfully  and  unlawfully  cruelly  beating  and  torturing 
a  certain  dog  named  "Sport,"  etc. 

It  is  claimed  that  his  imprisonment  upon  said  conviction 
is  unlawful  because  the  complaint  fails  to  charge  that  the 
act  was  malicious,  and  that  malice  is  an  essential  ingredient 
of  the  crime.    It  is  true  that  the  beating  and  torturing  must 
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be  malicious,  in  order  to  constitute  the  offense  (Pen.  Code, 
sec.  597),  but  willful  and  unlawful  cruelty  is  malice.  It  is 
not  necessary  to  lay  the  charge  in  the  very  language  of  the 
statute.    It  is  enough  to  use  language  of  equivalent  import. 

It  is  further  contiended  that  the  judgment  of  conviction  is 
void  because  there  is  no  such  court  as  the  police  court  in  the 
city  of  Marysville. 

Marysville  was  reincorporated  by  an  act  approved  March 
7,  1876.  (Stats.  1875-76,  p.  149.)  By  this  act  it  was  pro- 
vided, (sec.  6)  that  the  mayor  and  common  council  should 
elect  all  subordinate  officers  of  the  city,  including  police 
judge;  (sec.  11)  that  the  assessor  should  be  ex  officio  clerk  of 
the  police  court;  and  (sec.  13)  that  the  police  judge  should 
exercise  all  the  powers  granted  him  by  the  Political  Code, 
except  the  provisions  of  section  4425  (which  empowers  police 
judges  to  appoint  clerks).  But  the  act  does  not,  in  express 
terms,  create  a  police  court.  In  1889  an  act  was  passed  to 
establish  a  police  court  in  the  city  of  Marysville.  (Stats. 
1889,  p.  214.)  The  petitioner  contends  that  the  court  de- 
pends for  its  existence  on  this  act  alone,  and  that  the  act 
is  unconstitutional  and  void. 

We  do  not  deem  it  necessary  to  consider  the  objections  to 
the  validity  of  the  act  of  1889.  Conceding  it  to  be  invalid, 
the  police  court  was  lawfully  established  by  the  act  of  1876. 
There  is  no  question  that  the  legislature  had  the  power  to 
create  a  police  court  by  the  act  to  reincorporate  the  city,  and 
the  only  question  is,  whether  the  intention  to  do  so  is  clearly 
manifested  by  the  terms  of  the  act. 

We  think  it  is.  A  police  judge  implies  a  police  court 
{Q^igg  '^^  Evans,  121  Cal.  546),  and  the  act  itself  assumes 
the  existence  of  the  court,  in  the  provision  making  the  as- 
sessor, ex  officio,  its  clerk.  The  jurisdiction  of  the  court  is 
defined  by  the  Political  Code  (sees.  4424-4432),  and  includes 
the  offense  of  which  the  prisoner  was  convicted. 

The  prisoner  is  remanded. 

McFarland,  J.,  Harrison,  J.,  and  Temple,  J.,  concurred. 
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[S.  F.  No.  1944.    Department  One.— November  18,  1001.] 

JOHN  MACDONALD,  Appellant,  v.  WILLIAM  P.  COOL 
et  el,,  Respondents. 

MOBTGAGE — ^DeED  OF  TlIIRD  PABTT  PROCURED  BY  FRAUD  OF  DEBTOBt— Sb- 

ouBiTY  FOR  Pre-existing  Debt — Innocent  Creditor  not  Pro- 
tected.— ^An  innocent  creditor,  who,  without  knowledge  of  the 
fraud  of  his  debtor,  accepts  as  security  for  a  pre-existing  debt  a 
deed  fraudulently  procured  by  his  debtor  to  be  made  from  a  third 
party  to  the  creditor,  under  an  agreement  by  the  debtor  that  he 
was  to  secure  a  loan  thereon  from  the  creditor  for  the  use  of  such 
third  party,  and  was  to  return  the  deed  or  reconveyance  if  the 
loan  was  not  obtained  and  delivered  to  the  third  party  within  a 
time  specified,  has  suffered  no  loss  by  reason  of  the  deed,  and 
cannot  enforce  it  as  a  mortgage  for  the  pre-existing  debt  of  his 
debtor  against  the  third  party. 

Id. — ^Agency  Defined  in  Receipt — Ostensibij:  Agency. — The  agency 
of  the  debtor  for  such  third  party  having  been  specifically  defined 
in  the  receipt  for  the  deed,  the  creditor  cannot  rely  upon  any  osten- 
sible agency  by  reason  of  the  delivery  of  the  deed  to  his  debtor, 
but  if  dealing  with  the  debtor  as  an  agent  of  such  third  party,  was 
put  upon  inquiry  as  to  the  terms  of  the  agency. 

Id. — Inapplicable  Maxim — Loss  of  One  of  Two  Innocent  Parties. — 
The  maxim  that  where  one  of  two  innocent  parties  must  suffer  loss, 
it  is  to  be  borne  by  the  one  whose  fault  or  neglect  occasioned  tho 
loss,  cannot  apply  where  no  loss  was  occasioned  to  the  other  party 
by  such  fault  or  neglect. 

Id. — ^Mistake  Between  Innocent  Pabties — Considebation. — ^The  deed 
fraudulently  procured  by  the  debtor  from  the  third  party  to  the 
creditor  was,  as  between  tlie  innocent  parties,  an  entire  mistake 
which  vitiates  it  as  a  mortgage  as  between  them  for  the  pre-exist- 
ing debt  of  the  debtor  to  the  cretlitor;  and  the  question  is  not 
whether  there  was  such  consideration  as  would  support  a  contract. 

APPE^AL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    A.  S.  Kittredge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reel  B.  Terry,  for  Appellant. 

H.  W.  Button,  for  Respondents. 

TEMPLE,  J. — This  is  an  action  to  have  a  deed,  absolute 
on  its  face,  declared  to  be  a  mortgage,  and  to  foreclose  the 
same.    It  appears  from  the  findings,  which  are  supported  by 
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the  evidence,  that  plaintifif,  in  1897,  was  a  money-lender  in 
San  Francisco,  and  that  the  defendant  J.  F.  Turner  was  in- 
debted to  him  in  the  sum  of  seven  hundred  dollars,  for  which 
plaintaiff  held  two  promissory  notes  executed  by  said  Tur- 
ner, and  certain  collaterals  as  security.  Plaintiff  was  dis- 
satisfied with  his  security,  and  Turner  desired  more  money. 
Turner  then,  as  plaintiff  testified,  suggested  that  he  owned  a 
tract  of  land  which  was  standing  in  the  name  of  Mrs.  Cool, 
and  said  he  would  cause  a  deed  to  be  made  to  Mr.  Macdonald 
by  Mr.  and  Mrs.  Cool,  and  thereupon  would  seek  further 
credit.  As  a  matter  of  fact,  Mr.  Turner  was  not  the  owner  of 
any  interest  in  the  land,  but  he  knew  that  Mrs.  Cool  desired 
to  secure  a  loan  of  six  hundred  dollars  upon  it,  and  there- 
fore represented  to  her  that  Mr.  Macdonald  would  loan  the 
money  to  her  upon  the  land,  and  advised  her  to  deed  the 
land  to  Macdonald,  who  would  hold  it  as  security.  Mr. 
and  Mrs.  Cool  made  the  deed  as  suggested,  and  handed  it  to 
Turner,  who  gave  for  it  the  following  receipt: — 

"San  Francisco,  March  4th,  1897. 

"Received  from  Dr.  W.  P.  Cool,  deed  of  lots  5,  11,  12,  13, 
and  14  of  township  10  south,  range  2  east,  section  9,  Mount 
Diablo  meridian,  containing  171  55  / 100  acres.  Said  deed  to 
be  placed  in  my  hands  for  the  purpose  of  obtaining  at  least 
$600.00,  which  said  sum  is  to  be  obtained  on  or  before  Mon- 
day, March  8th,  and  delivered  to  said  W.  P.  Cool,  or  said 
deed  is  to  be  returned  to  said  W.  P.  Cool,  unrecorded  or  re- 
conveyed,  clear  and  free  of  all  encumbrances,  without  any 
expense  to  said  W.  P.  Cool. 

"(Signed)  J.  F.  Turner." 

Turner  took  the  deed  to  Macdonald,  but  did  not  disclose 
to  him  the  purpose  for  which  Mrs.  Cool  had  intrusted  it  to 
him.  Macdonald,  supposing  the  property  belonged  to  Tur- 
ner, and  that  the  deed  was  intended  to  secure  Turner's  in- 
debtedness to  him,  and  for  further  advances,  called  upon  Dr. 
Cool  and  asked  him  in  regard  to  the  value  of  the  property. 
Dr.  Cool,  supposing  the  inquiries  had  reference  to  the  ex- 
pected loan  to  Mrs.  Cool,  assured  Macdonald  that  the  prop- 
erty was  worth  three  thousand  dollars.  Mr.  Ma<;donald 
then  advanced  to  Turner  $120  above  his  previous  Indebted- 
ness, and  agreed  to  extend  the  time  of  payment  of  the  prior 
indebtedness  for  sixty  days.  This  was  in  consideration  of 
the  new  security  furnished  by  the  deed.  The  additional 
loan  of  $120  had  been  repaid  before  the  commencement  of 
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this  action.  The  questions  have  reference,  therefore,  only 
to  the  indebtedness  which  had  accrued  before  the  deed  was 
executed. 

It  is  contended  by  the  appellant  that  Mrs.  Cool  made  Tur- 
ner her  agent,  and  is  bound  by  his  acts  within  the  scope  of 
his  agency,  although  his  conduct  was  contrary  to  some  un- 
disclosed intention  on  the  part  of  the  principal.  It  is  also 
contended  that  there  was  an  undefined  ostensible  agency 
created  by  merely  intrusting  the  deed  to  Turner. 

The  agency,  if  such  there  was,  is  defined  in  the  receipt, 
and  if  Macdonald  was  dealing  with  Turner  as  the  agent  of 
Mrs.  Cool,  he  should  have  ascertained  the  extent  of  the 
agency.  I  see  no  ground  whatever  for  holding  that  there 
was  an  ostensible  agency  for  any  specific  purpose.  The  de- 
livery of  the  deed  to  Macdonald  was  well  calculated  to  im- 
press Macdonald  with  the  truth  of  Turner's  representation 
that  the  property  belonged  to  him  (Turner),  and  I  have  no 
doubt  that  is  the  precise  effect  it  did  have.  Macdonald  did 
not  treat  with  Turner  as  the  agent  of  Mrs.  Cool,  although 
he  did  in  fact  have  authority  from  her  to  deliver  the  deed" 
to  Macdonald  for  a  specified  purpose. 

The  only  basis  upon  which  Macdonald  would  have  any 
plausible  ground  for  a  recovery  is,  as  it  seems  to  me,  upon 
the  principle  that  where  one  of  two  innocent  parties  must 
suffer  loss,  it  should  be  put  upon  him  by  whose  fault  or 
negligence  the  loss  has  been  occasioned. 

That  it  was  negligence  for  Mrs.  Cool  to  intrust  the  deed 
to  Turner  may  be  admitted,  or  whether  there  was  negligence 
or  not,  her  act  in  so  trusting  Turner  occasioned  the  loss,  if  in 
consequence  of  the  transaction  loss  accrued  to  Macdonald. 
But  it  does  not  appear  that  the  delivery  of  the  deed  has  oc- 
casioned any  loss.  The  deed  was  received  to  secure  a  pre- 
existing debt.  Macdonald  did  not,  in  consequence,  sur- 
render any  collateral  held  by  him,  and  it  does  not  appear 
that  he  could  have  collected  anything  from  Turner;  or  if  he 
could  have  done  so,  that  he  forbore  or  was  prevented  by 
accepting  the  deed.  As  between  himself  and  Mrs.  Cool,  the 
whole  thing  was  a  mistake,  and  the  question  is  not  whether 
there  was  such  consideration  as  would  support  a  contract. 

Mrs.  Cool  testified  that  she  did  frequently  apply  to  Tur- 
ner to  know  why  he  did  not  give  her  the  money  which  she 
supposed  he  had  got  or  would  get  from  Macdonald,  and  that 
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he  accounted  for  delay  in  getting  the  money  in  one  way  or 
another.    She  did  not  know  or  suspect  that  a  fraudulent  use 
had  been  made  of  the  deed  until  Macdonald  made  demand 
for  the  money  due  him  from  Turner. 
The  judgment  and  order  are  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[Crim.  No,  750.    Department  Two. — ^November  18,  1901.] 

THE  PEOPLE,  Respondent,  v.  M.  W.  WESTLAKE,  Ap- 
pellant. 

Criminal  Law — Mubdeb — Evidence — Shibtb  and  Guffs  of  Deceased 
— Laundrt-mark — Identification. — ^Upon  the  trial  of  a  defendant 
accused  of  murder^  shirts  and  cuffs,  found  in  a  valise  of  the  de- 
ceased in  the  possession  of  the  defendant,  were  sufficiently  identi- 
fied to  be  received  in  evidence,  where  it  appeared  that  other  articles 
of  tlie  deceased  were  found  in  the  valise,  that  one  of  the  cuffs  bore 
his  initials,  and  that  the  laundiy-marks  upon  the  shirts  correspond- 
ed with  the  laundry-mark  upon  a  package  containing  the  cuffs  and 
shirts,  which  was  entered  in  the  books  of  the  laundry. 

Id. — Question  for  Jury — Instructions — Presumption. — ^The  questions 
whether  the  evidence  was  sufficient  to  prove  the  fact  that  the  de- 
ceased owned  the  shirts,  or  whether  the  circumstance  was  an  indi^ 
cation  of  guilt,  were  for  the  jury  to  determine,  under  proper  in- 
structions of  the  court.  The  instructions  will  be  presumed  proper, 
where  no  objections  were  made  to  them. 

Id. — Discretion  of  Court — Objects  Cognizable  by  the  Senses — ^Dis- 
cretion NOT  Abused — Connection  of  Accused  with  Objects.— 
Under  section  1954  of  the  Code  of  Civil  Procedure,  the  admission 
of  objects  cognizable  by  the  senses,  and  of  the  proof  thereof,  in  a 
proper  case,  must  be  regulated  by  the  sound  discretion  of  the  court. 
Its  discretion  was  not  abused  by  the  admission,  after  proper  pre- 
liminary proof,  of  the  shirts  and  cuffs  of  the  deceased  which  were 
found  in  his  valise,  with  other  articles  belonging  to  him,  in  the 
possession  of  the  defendant,  being  thus  directly  traceable  to  the 
accused. 

Id. — Refbeshment  of  Memory  of  Witness — ^Laundry-mark — Entries 
IN  Laundry  Book — Counting  of  Pieces  by  Another. — A  witness 
who  personally  made  the  entries  in  the  laundry  book  at  the  time 
when  the  laundry  of  the  deceased  was  received  at  the  laundry, 
may  refresh  his  memory  thereby;  and  the  fact  that  some  one  else 
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counted  the  pieces  in  the  presence  of  the  witness  is  immaterial, 
where  the  only  question  is  as  to  the  identify  of  the  laundry-mark 
entered  upon  the  book  with  that  upon  the  shirts  found  in  the  valise 
of  the  deceased,  and  the  laundry-mark  was  not  received  by  hearsay. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  denying  a  new  trial.  R. 
C.  Rust,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Clarken  &  Moynahan,  and  John  C.  March,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

'COOPER,  C. — Defendant  was  convicted  of  murder,  and 
appeals  from  the  judgment  and  order  denying  his  motion 
for  a  new  trial. 

It  is  claimed  that  the  court  erred  in  admitting  in  evidence 
two  shirts  and  two  pairs  of  cuffs  under  defendant's  objection, 
for  the  reason  that  they  were  not  sufficiently  identified  as  the 
property  of  deceased.  When  defendant  was  arrested  at 
Reno,  the  officer  found  in  his  room  at  the  Clarendon  Hotel, 
among  other  articles,  a  valise  containing  the  shirts  and  cuffs, 
a  suit  of  underclothes,  some  photographs  and  collars.  One 
of  the  cuffs  was  marked  with  the  initials  "R.  R.  W.,"  being 
the  initials  of  deceased,  whose  name  was  R.  R.  Watts.  The 
valise  and  some  other  articles  found  in  the  room  were  ad- 
mitted in  evidence  without  objection. 

The  witness  Watts  stated  that  deceased  had,  during  the 
month  of  January,  1899,  delivered  some  washing  to  the 
Union  Laundry,  and  that  the  said  washing  was  returned  in 
February. 

The  witness  Odell  testified  that  he  was  the  wagon-driver 
for  the  Union  Laundry,  and  that  he  remembered  receiving 
laundry  from  deceased,  which  was  returned  about  a  month 
after  it  was  received ;  that  the  laundry  was  marked ;  that  it 
Avas  the  only  time  deceased  had  any  washing  in  the  Union 
Laundry,  to  the  knowledge  of  witness.  The  witness  was 
then  shown  the  shirts,  and  said  the  mark  was  the  same  as  the 
laundry  he  delivered  to  deceased;  that  the  mark  had  never 
been  in  the  Union  Laundry  before,  and  that  the  mark  cor- 
responds with  the  laundry  books, — with  the  mark  on  the 
laundry  books;  that  he  knew  the  laundry  delivered  to  de- 
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ceased  bore  upon  it  the  maxk  upon  the  shirts,  and  it  is  the 
mark  upon  the  laundry  books. 

The  witness  Gilbert  Manning  testified  that  he  was  the 
book-keeper  and  proprietor  of  the  laundry;  that  they  re- 
ceived a  package  with  the  same  laundry-mark  upon  it  as 
that  on  the  shirts,  about  January  8th.  The  witness  identi- 
fied the  mark  upon  the  shirts  as  the  mark  used  upon  the 
package  of  laundry  left  by  deceased,  the  mark  being  a  capi- 
tal D  and  figure  7;  that  this  was  the  only  time  such  mark 
was  in  the  Union  Laundry. 

The  witness  Frank  J.  Manning  testified  that  he  kept  the 
books  of  the  Union  Laundry  at  the  time  deceased  left  the 
package  there;  that  the  package  was  left  January  8th,  and 
consisted  of  three  shirts,  five  collars,  and  four  pairs  of  cuffs ; 
that  the  laundry-mark  was  "D7,"  and  is  the  same  as  on  the 
shirts  and  cuffs  shown  witness. 

This  testimony  waa  sufficient  to  authorize  the  admission 
of  the  shirts  and  cuffs  in  evidence.  They  were  found  in 
a  valise  in  the  possession  of  defendant,  with  other  articles 
of  deceased.  One  of  the  cuffs  had  on  it  the  initials  of  de- 
ceased. The  fact  that  the  deceased  had  taken  a  package 
containing  shirts  and  cuffs  to  the  Union  Laundry  only 
once;  that  the  shirts  were  marked,  and  an  entry  made  in 
the  books;  that  the  entry  corresponded  with  the  laundry- 
mark  on  the  shirts — was  sufficient  to  authorize  the  shirts 
to  be  admitted  in  evidence.  Whether  the  evidence  was 
sufficient  to  prove  the  fact  that  deceased  owned  the  shirts, 
or  whether  the  circumstance  was  an  indication  of  guilt, 
were  questions  for  the  jury  to  pass  upon,  under  proper  in- 
struction from  the  court.  We  must  presume  that  the  court 
properly  instructed  the  jury,  as  no  objection  is  made  to  the 
instructions. 

It  is  provided  in  section  1954  of  the  Code  of  Civil  Pro- 
cedure: "Whenever  an  object,  cognizable  by  the  senses, 
has  such  a  relation  to  the  fact  in  dispute  as  to  afford  rea- 
sonable grounds  of  belief  respecting  it,  or  to  make  an  item 
in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may  be 
proved  by  witnesses.  The  admission  of  such  evidence  must 
be  regulated  by  the  sound-discretion  of  the  court.'' 

Under  the  above  section  the  shirts  and  cuffs  were  prop- 
erly allowed  in  evidence,  after  the  preliminary  proof  herein 
recited.    The  court  did  not  abuse  its  discretion  in  admitting 
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them.  The  objection  was  rather  to  the  weight  of  the  evi- 
dence, than  to  its  admissibility,  and  even  if  somewhat  re- 
mote, the  court  did  not  err  in  admitting  it.  It  was  a  cir- 
cumstance, and  the  fa<*t  that  the  shirts  and  cuffs  were  found 
in  the  valise,  in  the  possession  of  defendant,  with  other 
articles,  the  property  of  deceased,  is  an  incident  traceable 
directly  to  the  accused.     (People  v.  Martin,  102  Cal.  568.) 

The  witness  Frank  Manning  was  properly  permitted  to 
refresh  his  memory  by  the  entries  made  in  the  laundry  book 
by  himself.  They  were  made  at  the  time  the  laundry  was 
received  by  the  witness,  in  his  ow^n  handwriting,  and  the 
fact  that  some  one  else  counted  the  shirts  or  pieces  and 
gave  witness  the  number  can  make  no  difference.  The 
counting  was  done  in  the  presence  and  hearing  of  the  wit- 
ness. But  aside  from  this,  there  is  no  controversy  about 
the  number  of  pieces,  but  as  to  the  identity  of  the  laundry- 
mark  with  that  on  the  shirts.  The  witness  did  not  receive 
the  laundry-mark  by  hearsay. 

The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Sac.  No.  786.    Department  Two.— November  18,  1901.] 

JACKSON  SCHOOL  DISTRICT  OF  AMADOR  COUNTY, 
Appellant,  v.  0.  L.  CULBERT,  Auditor,  etc..  Respond- 
ent. 

Mandamus — ^Default  of  Defendant — ^Denial  of  Wbit — Appeal— 
Erbob  not  Appeaaing. — In  a  mandamus  proceeding,  the  allega- 
tions of  the  petition  are  not  taken  as  true  because  of  the  default 
of  the  defendant,  but  the  court  must  hear  the  cause  notwithstand- 
ing, and  where,  upon  such  hearing,  the  writ  was  denied,  the  judg- 
ment of  the  court  must  be  affirmed  upon  appeal  of  the  defendant, 
if  it  is  not  shown  by  the  record  that  the  court  erred  in  refusing 
the  writ,  and  that  such  a  case  was  made  before  it  ai  required  its 
issuance. 


Digitized  by  LjOOQ IC 


Nov.  1901.]  Jackson  School  District  v.  Culbert.  509 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Amador  County.     R.  C.  Rust,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  C50urt. 

E.  A.  Freeman,  and  W.  H.  Willis,  for  Appellant. 

C.  P.  Vicini,  and  William  J.  McGee,  for  Respondent. 

TEMPLE,  J. — This  appeal  is  from  a  judgment  of  the 
superior  court  of  Amador  County  refusing  to  issue  its  man- 
date to  the  auditor  of  that  county,  requiring  and  command- 
ing him  to  levy  a  school  tax  of  forty-three  cents  upon  each 
one  hundred  dollars  of  the  equalized  assessment  roll  of  the 
county.  It  is  alleged  in  the  verified  petition  that  the  county 
superintendent  and  the  county  auditor,  on  or  before  the 
fifth  day  of  September,  1899,  made,  respectively,  as  re- 
quired by  law,  an  estimate  of  the  minimum  amount  re- 
quired for  the  county  school  fund  for  the  ensuing  year, 
which  amount  was  $16,854,  being  six  dollars  for  each  cen- 
sus school  child  in  the  county.  The  equalized  assessment 
roll  for  the  year  showed  $4,673,220.  After  deducting  from 
this  amount  fifteen  per  cent  for  delinquencies,  and  divid- 
ing the  said  $16,854  by  the  sum  so  obtained,  it  would  give 
forty-three  cents  upon  each  one  hundred  dollars  as  the  mini- 
mum school  tax  for  the  county.  The  supervisors,  when 
they  met  to  levy  the  county  tax,  made  the  levy  for  thirty- 
two  cents  on  the  one  hundred  dollars,  and  refused  to  levy 
the  minimum  rate  allowed,  of  forty-three  cents.  Upon  this 
failure  of  the  board  of  Supervisors,  due  demand  was  made 
upon  respondent,  as  auditor,  that  he  should  levy  the  tax, 
and  add  the  said  minimum  rate  to  the  assessment  roll,  but 
he  declined  to  do  so,  and  this  proceeding  was  brought. 

No  answer  was  filed  by  the  respondent.  The  judgment, 
after  a  recital  of  preliminary  matters,  among  which  is  the 
statement  that  C.  P.  Vicini  and  William  J.  McGee  appeared 
as  counsel  for  respondent,  is:  "It  is  hereby  ordered,  ad- 
judged, and  decreed  that  said  petition  be,  and  the  same  is, 
hereby  denied." 

It  is  said  that  the  court  filed  an  opinion,  but  it  is  not  be- 
fore us,  and  we  can  only  surmise  upon  what  ground  the 
writ  was  denied.  The  opinion,  however,  if  we  were  at  lib- 
erty to  take  it  into  consideration,  would  not  supply  the  de- 
fect. Section  1088  of  the  Code  of  Civil  Procedure  pro- 
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vides:  "The  writ  cannot  be  granted  by  default.  The  case 
must  be  heard  by  the  court,  whether  the  adverse  party  ap- 
pear or  not."  If  the  trial  court  cannot  grant  the  relief  upon 
the  pleadings,  it  would  seem  to  follow  that  this  court  can- 
not reverse  a  judgment  denying  the  writ  unless  it  is  made 
to  appear  that  such  a  showing  was  made  before  the  lower 
court  as  would  require  the  issuance  of  the  wTit.  As  the 
allegations  of  the  petition  are  not  taken  as  true  because  of 
the  default,  it  may  be  that  it  was  there  shown  that  the 
board  of  supervisors  had  fully  performed  their  duty.  At 
all  events,  appellant  must  show  by  the  record  that  the  court 
erred  in  refusing  the  writ,  or  the  judgment  must  be  af- 
firmed and  it  is  so  ordered. 

McParland,  J.,  and  Henshaw,  J.,  concurred. 


[Sac-  No.  790.    Department  Two.— November  18,  1901.1 

JOHN     Mccormick,     Respondent,     v.      NATIONAL 
SURETY  COMPANY,  Appellant. 

Finding — Construction — General  and  Special  Finding. — ^A  general 
finding  that  certain  averments  of  the  complaint  are  tme  will  be 
controlled  by  a  special  finding  inconsistent  with  such  general  find- 
ing. 

Bond  to  Heijease  Attached  Propebtt — Judgment  in  Favor  op  Owneb 
AND  against  Co-defendant — Liability  of  Surety. — ^Under  our 
statute,  the  condition  of  a  bond  given  to  release  attached  property 
requires  the  redelivery  thereof  to  the  sheriff,  if  the  plaintiff  re- 
covers any  judgment  in  the  action,  notwithstanding  it  appears  that 
judgment  was  rendered  in  favor  of  the  owner  of  the  attached 
property,  and  against  a  co-defendant  who  had  no  interest  therciu; 
and  in  default  of  such  redelivery,  a  surety  on  the  bond  is  liable  to 
pay  the  full  value  of  the  property  to  the  plaintiff,  not  exceeding  the 
amount  of  such  judgment. 

Id. — Ownership  op  Attached  Property  Immaterial  to  Surety. — 
The  actual  ownership  of  the  property  attached  is  no  concern  of  a 
surety  on  the  bond  to  release  the  attachment.  Whether  it  belongs 
to  a  third  party,  or  for  any  legal  reason  is  subject  to  attachment, 
is  a  question  to  be  litigated  between  the  plaintiff  and  the  adverse 
claimant,  and  does  not  affect  the  express  covenant  of  the  surety  to 
restore  the  proper^,  . 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial. 
Joseph  II.  Budd,  Judge, 

The  facta  are  stated  in  the  opinion  of  the  court. 

Chickering,  Thomas  &  Gregory,  and  J.  J.  Burt,  for  Appel- 
lant. 

Louttit  &  MiddlecoflF,  for  Respondent. 

McFARLAND,  J. — ^Action  against  surety  on  a  statutory 
undertaking  given  for  the  purpose  of  having  an  attachment 
discharged  pursuant  to  sections  554  and  555  of  the  Code  of 
Civil  Procedure.  Judgment  went  for  plaintiff  in  the  court 
below,  and  from  the  judgment  and  an  order  denying  a  new 
trial  defendant  appeals. 

The  plaintiff  herein  brought  a  former  action  against  the 
Stockton  and  Tuolumne  County  Railroad  Company,  a  cor- 
poration, and  its  president,  Annie  Kline  Rikert,  to  recover 
from  them  $5,710,  with  interest,  etc.,  on  a  written  contract 
for  the  direct  payment  of  money,  etc.,  alleged  to  have  been 
made  by  both  the  defendantcs  therein ;  and  in  said  action  he 
procured  a  writ  of  attachment,  which  was  levied  on  certain 
steel  rails  and  fittings  as  the  property  of  said  defendants. 
Afterwards,  the  defendants  therein  procured  an  order  releas- 
ing said  attached  property  upon  the  execution  of  an  under- 
taking in  the  sum  of  seven  thousand  dollars.  Such  under- 
taking was  executed  by  the  National  Surety  Company,  de- 
fendant in  the  present  action,  and  said  property  was  there- 
upon released.  The  said  former  action  was  thereafter 
brought  to  trial,  and  a  judgment  was  rendered  against  one  of 
the  defendants  therein— Mrs.  Rikert^— for  $6,282.49,  to- 
gether with  interest,  costs,  etc.,  but  plaintiflP  therein  failed  to 
obtain  any  judgment  against  the  other  defendant,  the  Stock- 
ton and  Tuolumne  County  Railroad  Company,  and  the  latter 
had  judgment  for  costs.  Thereafter,  the  defendant  in  this 
present  action  and  the  defendants  in  the  former  action  re- 
fused to  return  any  part  of  said  attached  property,  or  to  pay 
said  judgment,  or  any  part  thereof.  The  attached  property 
was  of  the  value  of  seven  thousand  dollars,  and  the  judgment 
herein  is  for  less  than  that  amount. 

A  general  finding  of  the  court  that  certain  averments  of 
the  complaint  were  true  included  the  fact  that  the  at'tached 
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property  belonged  to  both  the  defendants  in  the  former  ac- 
tion ;  but  there  was  a  special  finding  that  it  belonged  to  the 
defendant  the  said  railroad  coni[)any  alone,  subject  to  certain 
liens,  and  that  the  defendant  Rikert  had  no  interest  therein. 
Appellant's  contention  that  the  special  finding  must  prevail 
is  correct,  and  this  appeal  must  be  determined  upon  that 
theory. 

Appellant  makes  some  minor  contentions,  which  we  do  not 
think  maintainable,  and  which  need  not  be  specially  noticed. 
Defendant's  main  contention  is,  substantially,  that  the  judg- 
ment is  erroneous  because  in  the  former  action  no  judgment 
was  obtained  against  the  defendant  therein  to  whom  the  at- 
tached property  belonged;  but  this  contention  cannot  be 
maintained. 

The  undertaking  on  which  this  action  is  based  recites  the 
pendency  of  said  former  action,  and  the  issuance  of  the  at- 
tachment, its  levy  on  said  property,  the  application  of  the 
defendants  therein  to  have  the  att-ached  property  released 
under  section  554  of  the  Code  of  Civil  Procedure,  the  fixing  of 
the  amount  of  the  undertaking  by  the  court,  and  all  other 
preliminary  steps;  and  it  provides  that  the  National  Surety 
Company,  "in  consideration  of  the  premises,  and  in  consider- 
tion  of  the  release  from  attachment  of  the  property  attached 
as  above  mentioned,  and  the  discharge  of  said  attachment, 
does  hereby  undertake  in  the  sum  of  seven  thousand  dollars, 
and  promises  that  in  case  said  plaintiff  recover  judgment  in 
said  action,  the  defendants  will,  on  demand,  redeliver  said 
attached  property  so  released  to  the  proper  officer,  to  be 
applied  to  the  payment  of  the  judgment,  and  that  in  de- 
fault thereof  the  said  defendants  and  surety  will,  on  de- 
mand, pay  to  the  said  plaintiff  the  full  value  of  the  prop- 
erty released,  not  exceeding  the  sum  of  seven  thousand 
dollars."  The  form  and  substance  of  the  undertaking  are 
in  strict  conformity  with  the  provisions  of  the  code.  It  is 
a  statutory  undertaking,  and  its  direct  and  express  cove- 
nants are,  that  the  things  promised  shall  be  done  if  the 
plaintiff  in  the  action  shall  "recover  judgment  in  said  ac- 
tion." There  is  no  condition  in  it  that  plaintiff  shall  re- 
cover judgment  against  all  of  those  who  are  made  defend- 
ants ;  a  judgment  against  any  one  or  more  of  the  defend- 
ants is  sufficient.  {Heyneiruinn  v.  Elder,  17  Cal.  433 ;  Mc- 
Cidcheon  v.  Weston,  65  Cal.  37.)  In  the  latter  case  the 
court  say:  "The  point  that  judgment  was  recovered  against 
one  of  the  defendants,  only,  in  the  attachment  suit  is  not 
well  taken.     The  action,  was  against  two,  and  the  underr 
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taking  was  to  pay  'if  the  plaintiff  shall  recover  judgment 
in  said  action.'  Why  judgujent  was  recovered  against  one 
only  we  are  not  informed,  but  the  court  had  power 
to  render  such  judgment,  and  it  was  rendered  in  that  ac- 
tion." In  Poole  V,  Dyer,  123  Mass.  363,  the  court  said: 
"The  result,  so  far  as  the  sureties  are  concerned,  is  the 
same,  whether  the  plaintiff  discontinues  against  one  of  the 
defendants,  or  fails  to  recover  against  him  upon  trial." 

The  actual  ownership  of  the  property  attached  is  no  con- 
cern of  the  surety.  He  can  meddle  with  such  property 
and  remove  it  beyond  the  reach  of  the  attaching  creditor 
only  by  undertaking  that  if  the  plaintiff  recover  judgment 
in  the  action,  it — the  identical  property  attached  and  re- 
leased— shall  be  restored  to  the  attaching  officer.  Whether 
it  belongs  to  a  third  party,  or  for  any  reason  is  not  legally 
subject  to  the  attachment,  is  a  question  to  be  litigated  be- 
tween plaintiflf  and  the  adverse  claimant,  and  in  no  way 
affects  the  surety's  express  covenant  to  restore.  In  a  similar 
case  {McMillan  v.  Dana,  18  Cal.  339)  the  court  says:  "Nor 
does  it  matter  whether  the  property  was  subject  to  the  at- 
tachment or  not.  That  matter  cannot  be  tried  in  this  col- 
lateral way.  It  is  enough  that  the  plaintiff  had  this  property 
levied  on  as  subject  to  his  debt,  and  that  the  sureties  pro- 
cured its  release  upon  the  stipulation  that  in  consideration 
of  such  release  they  would  pay  the  amount  of  the  judg- 
ment to  be  recovered  by  the  plaintiff  in  the  attachment  suit." 
In  Drake  on  Attachments  (sec.  339)  the  above  rule  is  fully 
stated,  with  abundant  citations  of  authorities  to  the  point; 
and  it  is  there  said, — speaking  of  sureties  on  an  undertak- 
ing for  the  release  of  property  attached, — "they  undertook 
to  have  it  forthcoming,  and  it  is  their  duty  to  comply  with 
their  obligation  and  leave  it  to  the  plaintiff  in  the  attach- 
ment and  the  claimant  of  the  property  to  litigate  their  rights ; 
not  to  take  it  out  of  the  possession  of  the  plaintiff  and 
put  it  into  that  of  an  adverse  claimant,  and  thus  excuse 
themselves  for  a  breach  of  their  covenant." 

Complaint  is  made  of  the  hardship  of  taking  the  property 
of  the  railroad  company  to  satisfy  a  judgment  against  ite 
president,  Mrs.  Rikert.  Whether,  considering  the  relations 
between  the  railroad  company  and  its  president,  and  their 
connection  with  the  railroad  and  the  ownership  of  the  at- 
tached property,  this  alleged  hardship  is  meritorious  or 
merelv  founded  on  technical  advantages  need  not  be  in- 
CXXXIV.  Cal.— 33 
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quired  into.  The  appellant,  the  surety  company,  has  po 
concern  with  that  matter;  its  duty  was  to  restore  the  prop- 
erty. What  should  be  done  with  it  after  it«  restoration 
was  a  question  between  the  plaintiff  and  the  railroad  com- 
pany, and  in  no  way  affects  the  covenants  of  the  under- 
taking executed  by  appellant. 

In  answer  to  some  of  the  authorities  from  Massachusetts 
cited  by  respondent,  appellant  calls  attention  to  the  fact 
that  there  one  of  several  defendants  may,  by  statutory  pro- 
vision, have  his  individual  property  released  from  attach- 
ment upon  an  obligation  to  restore  it  to  satisfy  any  judg- 
ment against  him;  but  we  do  not  see  how  that  fact  at  all 
helps  appellant  in  the  case  at  bar.  That  provision  may  be 
a  just  one;  but  we  have  no  such  statute,  and  the  rights 
of  the  parties  to  this  action  must,  of  course,  be  determined 
by  the  statutory  provisions  of  this  state  touching  the  mat- 
ter here  involved. 

The  judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[S.  F.  No.  1965.    Department  Two.— November  18,  1901.] 

SAMUEL  W.  BORING,  Receiver,  etc.,  of  James  G.  Dun- 
ham, Respondent,  v.  A.  C.  PENNIMAN  and  H.  S. 
PENNIMAN,  Appellante. 

FOBECLOSUIIB   OF    MORTQAGE   BT    RECEIVSR — ^NOTBS    LEVIED    UPON    UlfDER 

Execution — Evidence — Void  Personal  Judgment^-Pubucation 
or  Summons  against  Non-resident. — In  an  action  by  a  receiver  to 
foreclose  a  mortgage  securing  notes  which  were  levied  upon  under 
execution,  evidence  of  the  judgment  roll  under  which  the  execution 
was  issued  is  inadmissible  to  support  the  foreclosure,  where  it  ap- 
pears upon  the  face  thereof  that  it  was  a  void  personal  judgment 
rendered  against  the  owner  of  the  notes,  who  was  a  non-resident  of 
the  state,  and  did  not  appear  in  the  action  against  him,  and  that 
the  service  of  summons  upon  him  was  made  by  publication  only, 
BO  that  the  court  acquired  no  jurisdiction  of  his  person. 
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APPEAL  from  a  judgTiicnt  of  the  Superior  Court  of 
Santa  Clara  County  and  from  an  order  denying  a  new 
trial.     A.  S.  Kittredge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  R.  Welch,  for  Appellants. 

E.  E.  Cothran,  and  John  Reynold.?,  for  Respondent. 

THE  COURT.— James  C.  Dunham  killed  a  number  of 
people,  and  thereafter  the  parents  of  one  of  his  victims 
brought  suit  against  him  for  damages  resulting  to  them 
from  his  having  taken  the  life  of  their  daughter.  In  said 
suit  service  was  made  by  publication ;  the  defendant  did  not 
appear,  and  plaintiffs  obtained  a  judgment  for  eight  thou- 
sand dollars  and  costs.  Thereafter,  execution  was  issued 
on  said  judgment  and  levied  upon  two  notes  belonging 
to  said  Dunham.  These  two  notes  were  executed  by  the 
defendants  herein,  and  were  secured  by  a  mortgage  exe- 
cuted by  and  between  the  same  parties.  This  action  was 
brought  by  a  receiver,  appointed  for  that  purpose  by  the 
court,  on  said  notes,  and  to  foreclose  said  mortgage.  The 
defendants  resisted  the  suit,  and  on  the  trial  the  plaintifif 
was  permitted,  against  the  objection  that  no  valid  service 
of  summons  was  shown,  to  put  in  evidence  the  judgment 
roll  in  the  action  brought  against  Dunham.  The  plaintiff 
obtained  judgment  for  a  foreclosure,  and  the  defendants 
appeal  from  said  judgment  and  from  an  order  denying  a 
new  trial. 

The  order  for  publication  of  summons  in  the  Dunham 
case  recites  as  follows:  '*Upon  reading  and  filing  of  the 
affidavit  of  Jacob  A.  Shesler  in  the  above-entitled  action, 
and  it  satisfactorily  appearing  therefrom  that  the  defendant, 
James  C.  Dunham,  has  departed  from  the  state,  and  is 
residing  out  of  the  state,  and  cannot,  after  due  diligence, 
be  found  within  this  state,  .  .  .  and  it  further  appearing 
that  a  summons  has  been  duly  issued  out  of  said  court  in 
this  action,  and  that  personal  service  of  the  same  cannot  be 
made  upon  the  said  defendant,  James  C.  Dunham,  for  the 
reason  hereinbefore  contained,  and  by  the  said  affidavit 
made  to  appear,  upon  motion  of  E.  E.  Cothran,  Esq.,  attor- 
ney for  plaintiff  herein,  it  is  hereby  ordered  that  the  serv- 
ice of  the  summons  in  this  action  be  made  upon  the  de- 
fendant, James  C.  Dunham,  by  publication  thereof,"  et<». 

The  affidavit  upon  which  this  order  was  based  contained 
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the  following:  '^Tliat  .said  defendant  cannot,  after  the  ex- 
ercise of  great  and  extraordinary  search  and  diligence  by 
the  .sheriff  of  said  county,  and  many  pcaee-oiricer.'?  and  per- 
sons of  said  county  and  state,  be  found  withiii  said  state  of 
California;  .  .  .  and  affiant,  in  the  further  support  thereof, 
states  the  following  facts  and  circumstances,  to  wit:  That 
on  the  night  of  the  26th  day  of  May,  1896,  in  said  county 
and  state,  the  defendant  willfully,  feloniously,  and  with 
mahce  aforethought,  did  kill  and  murder  the  said  Minnie 
Shesler  and  other  persons,  and  defendant  immediately  fied 
from  the  scene  of  his  said  crime,  and  though  a  large  re- 
ward has  been  offered  for  his  apprehension  and  arrest,  it 
has  thus  far  been  impossible  to  effect  his  capture,  and  the 
whereabouts  and  residence  of  said  defendant  are  to  this 
affiant  unknown,  notwithstanding  affiant  has  made  diligent 
inquiry  to  find  said  defendant,  and  affiant  cannot,  after 
due  diUgence,  find  defendant  within  this  state." 

While  it  is  not  positively  stated  in  the  affidavit  that  the 
defendant  has  his  residence  outside  of  this  state,  yet  the 
facts  stated  make  it  highly  probable  that  Dunham  left  the 
state,  intending  never  to  return,  and  therefore  the  court 
was  warranted  in  finding  in  the  order  of  publication  that 
Dunham  had  "departed  from  the  state  and  is  residing  out 
of  the  state." 

Upon  the  authority  of  De  La  Montanya  v.  De  La  Mon- 
tanya,  112  Cal.  101,*  and  the  cases  therein  cited,  we  think 
it  must  be  held  that  it  appeared  from  the  judgment  roll 
that  the  court  obtained  no  jurisdiction  of  the  person  of 
Dunham,  and  that  the  judgment  against  him  was  void. 
For  that  reason  the  objection  to  the  judgment  roll  should 
have  been  sustained.  The  arguments  for  and  against  this 
proposition  will  be  found  in  the  case  cited.  It  will  be  un- 
necessary to  repeat  them  here. 

The  judgment  and  order  appealed  from  are  reversed. 

McFARLAND,  J.,  concurring. — I  concur  in  the  judg- 
ment of  reversal,  on  the  ground  that  at  the  time  of  the 
institution  of  the  action  against  Dunham,  and  the  rendi- 
tion of  the  judgment  therein,  he  was  a  non-resident  of  this 
state,  having  neither  his  actual  residence  nor  his  legal 
domicile  here. 


1 53  Am.  St.  Rep.  166. 

Digitized  by  LjOOQ IC 


Nov.  1901.]  Riverside  County  r.  Pun  Bcnuuxlino  County.  r»i7 


[L.  A.  Nos.  615,  616,  617.    In  Bank.— November  19,  1901.] 
COUNTY  OF  RIVERSIDE,  Respondent  and  Appellant,  v. 
COUNTY  OF  SAN  BERNARDINO,  G.  T.  STAMM, 
et  al,  Appellants  and  Respondents. 

Division  of  Countt — ^Board  of  Ck>MMi88ioNERS — Change  of  Settle- 
ment— ^Mandamus — Ck)NTiiOL  of  Discretion. — Mandamus  never 
lies  to  compel  a  tribunal  to  perform  in  a  particular  way  an  act 
which  involves  the  exercise  of  discretion  and  judgment,  and  will  not 
lie  to  compel  a  board  of  commissioners,  appointed  to  adjust  accounts 
upon  the  division  of  a  county,  which  has  performed  its  functions,  to 
resettle  and  readjust  its  accounts  between  the  old  and  the  new 
county  in  a  particular  way. 

Id. — Board  Functus  Officio — Exhaustion  of  Power. — ^The  board  of 
commissioners,  having  performed  the  function  for  which  it  was  cre- 
ated, is  functus  officio;  and  its  power,  being  limited  to  one  express 
object,  was  exhausted  by  its  exercise. 

Id, — Policigal  Action  of  Legislature  and  Board — Jurisdiction  of 
Courts. — The  whole  matter  of  the  division  of  a  county,  and  the 
creation  of  a  new  county,  and  the  determination  of  what,  if  any, 
liability  there  shall  be  between  a  new  county  and  the  old  one  from 
which  it  is  carved,  is  in  its  nature  political,  and  not  judicial, 
and  beloDgs  wholly  to  the  legislative  department  of  the  govern- 
ment. No  court  exercising  either  law  or  equity  powers  has  juris- 
diction to  control  any  political  action  of  the  legislature  or  of  a 
board  of  commissioners  established  by  it  as  its  political  agent  or 
instrumentality.  A  court  can  only  enforce  a  liability  or  legal  rights 
expressly  established  by  the  legislature. 

Id. — Jurisdiction  of  Equity — ^Fraud  or  Mistake — Jurisdiction  of 
RiTB.T EOT- matter. — A  court  of  equity  has  jurisdiction  in  cases  of 
fraud  or  mistake,  provided  it  has  jurisdiction  of  the  subject-matter 
in  connection  with  which  the  fraud  or  mistake  occurred ;  but  it  has 
no  jurisdiction  of  the  subject-matter  of  fraud  or  mistake  connected 
with  legislative  or  political  action,  which  is  beyond  judicial  control. 

CROSS-APPEALS  from  a  judgment  of  the  Superior 
Court  of  Los  Angeles  County  and  an  appeal  from  an  order 
denying  a  new  trial.     J.  W.  MeKinley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  E.  Houghton,  and  J.  S.  Chapman,  for  Plaintiff,  Re- 
spondent and  Appellant. 

Rodgers  &  Paterson,  and  Curtis  &  Curtis,  for  Defendants, 
Appellants  and  Respondents. 
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McFAKLAND,  J. — These  appeals  are  all  taken  in  the 
sanie  case. 

The  first  (No.  515)  is  from  an  order  denying  the  defend- 
ants' motion  for  a  new  trial;  the  second  (No.  516)  is  by  the 
same  appellants,  from  the  judgment;  the  third  (No.  517)  is 
by  the  plaintiff  from  the  same  judgment. 

Under  our  views  of  the  case,  it  is  not  necessary  to  con- 
sider many  of  the  contentions  made  by  defendants.  There 
is  a  motion  by  each  of  the  parties  to  dismiss  the  other's 
appeal  from  (he  judgment,  but  we  do  not  think  that  either 
is  well  founded,  and  they  are  both  denied.  In  our  opinion, 
the  demurreivs  of  the  defendants  to  the  complaint  should 
have  been  sustained  on  the  grounds  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that 
the  court  had  no  jurisdiction  of  the  subject-matter  of  the 
action. 

The  litigation  grows  out  of  an  act  of  the  legislature  ap- 
proved March  11,  1893  (Stats.  1893,  p.  158),  entitled  "An 
act  to  create  the  county  of  Riverside,"  etc.  By  that  act 
the  new  county  of  Riverside  (plaintiflP  herein)  was  created 
partly  out  of  the  territory  of  the  county  of  San  Bernardino 
(defendant  herein).  By  section  8  of  the  act,  a  board  of 
five  commissioners  was  created,  to  be  appointed  as  therein 
provided.  These  commissioners  were  to  a.scerlain  "the  in- 
debtedness of  San  Bernardino  County  existing  at  the  time 
this  act  takes  effect,  and  also  the  total  value  of  all  property 
at  that  time  belonging  to  San  Bernardino  County."  They 
were  also  to  ascertain  the  total  assessed  value  of  all  property 
in  San  Bernardino  County  at  the  time  the  act  took  effect, 
and  the  assessed  value  of  all  property  in  the  territory  to  be 
set  apart  to  the  new  county  of  Riverside.  They  were  also 
to  find  the  difference  between  the  existing  indebtedness  of 
the  old  county  and  the  value  of  the  proi)erty  belonging  to 
it;  and  if  such  indebtedness  exceeded  such  value,  then 
Riverside  was  to  pay  its  proportion  of  such  indebtedness  to 
San  Bernardino  County,  .said  proportion  to  be  determined 
by  a  rule  formulated  in  the  act;  but  if,  on  the  other  hand, 
the  value  of  the  property  belonging  to  the  old  county  should 
exceed  its  indebtedness,  then  it  should  pay  to  Riverside  the 
latter's  proportion  of  such  excess,  in  accordance  with  the 
formula  provided  as  aforesaid.  There  are  some  other  pro- 
visions touching  the  basis  of  settlement,  not  necessary  to  be 
here  stated.  The  foregoin<2;  is  a  sufficient  statement  of  that 
part  of  the  act  by  which  the  board  of  conmiisioners  was 
appointed.    The  commissioners,  after  the  completion  of  their 
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work,  were  to  certify  the  result  to  the  boards  of  supervisors 
of  the  two  counties.  Five  conunissioners  were  appointed, 
in  accordance  with  the  act,  and  after  the  completion  of 
their  work  they  reported  that  as  the  result  of  their  investi- 
gation there  was  a  liability  from  San  Bernardino  County 
to  Riverside  County  in  the  amount  of  $15,586.82.  River- 
side County,  not  considering  this  amount  suflSciently  large, 
commenced  this  action. 

It  is  averred  in  the  complaint  that  several  of  the  find- 
ings of  the  commissioners  which  were  adverse  to  plaintiff 
were  against  the  evidence.     The  two  main  findings  which 
are  thus  alleged  to  be  wrong  are  these:   1.  The  commis- 
sioners found  that  the  indebtedness  of  San     Bernardino 
County  was  $163,719.29;  and  it  is  averred  that  this  was  not 
the  true  amount,  that  it  should  have  been  found  to  be  only 
$40,139.42,  and  that  the   larger  amount  was  arrived  at 
by  including  certain  salaries  and  expenses  of  county  officers, 
which,  plaintiff  alleges,  *'upon  information  and  belief,"  were 
not  "an  indebtedness,  within  the  meaning  of  said  act."    2.  It 
was  found  that  the  total  value  of  the  property  belonging 
to  San  Bernardino  County,  when  the  act  took  effect,  was 
$213,526.98,  whereas  it  is  stated  in  the  complaint     that 
"plaintiff  is  informed  and  believes,  and  therefore  alleges," 
that  the  said  value  was  $465,487.20.     It  was  also  averred, 
upon  information  and  belief,  that  "the  balance  of  the  prop- 
erty of  said  San   Bernardino   County"  was  estimated  by 
the  commissioners  at  a  sum  greatly  below  its  real  value.    It 
was  also  averred,  in  general  terms,  that  these  alleged  im- 
proper findings  were  made  fraudulently,  and  were  the  re- 
sult of  a  conspiracy  between   the  commissioners   Barton, 
Brown,  and  Stamm,  constituting  a  majority  of  the  board, 
and  who  are  made  defendants,  for  the  purpose  of  making  an 
adjustment  in  such  manner  as  to  defraud  Riverside  County 
out  of  her  just  rights  in  the  premises.     The  pfayer  is, — 1. 
That  the  commissioners   "be  ordered  and   directed  to  re- 
adjust the  said  settlement"  in  accordance  with  the  views 
of  plaintiff ;  and  2.  That  the  court  itself  adjust  the  accounts 
between  the  two  counties,  and  give  plaintiff  judgment  against 
San   Bernardino  County   for  $132,027.09,  and   "for  such 
other  and  further  relief,"  etc.     The  court  found  mainly 
in  accordance  with  the  averments  of  the  complaint,  and, 
following  the  first  prayer,  entered  a  decree  setting  aside  the 
acts  of  the  commissioners,  and  sending  the  whole  matter 
back  to  them,  with  instructions  to  "readjust  the  said  settle- 
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ment,"  and  directing  them  to  find,  as  to  several  matters  in 
controversy,  in  a  certain  way,  and  differently  from  the 
former  finding.  The  judgment  is  similar  to  judgments  fre- 
quently entered  by  an  appellate  court  when  reversing  a 
judgment,  where  there  is  a  direct  appeal  authorized  by 
law  from  the  lower  to  the  higher  court. 

It  is  clear  that  the  particular  judgment  rendered  in  this 
case  cannot  stand.  It  is  in  the  nature  of  a  mandamus;  and 
a  TKiandamuB  never  lies  to  compel  a  tribunal  to  perform  in 
a  particular  way  an  act  which  involves  the  exercise  of  dis- 
cretion and  judgment.  Moreover,  the  board  of  commis- 
sioners, having  performed  the  functions  for  which  it  was 
created,  is  functus  officio.  Its  authority  was  limited  to  one 
express  object,  and  by  its  exercise  it  was  exhausted. 

It  is  contended,  however,  by  plaintiff,  in  its  appeal  from 
the  judgment,  that  the  court  itself  should  have  taken  hold 
of  the  matter,  and  rendered  a  judgment  adjudicating  and 
settling  the  questions  between  the  two  counties,  and  that 
this  court  should  remand  the  cause  for  that  purpose.  It  is 
said  that  "where  the  jurisdiction  of  a  court  of  equity  once 
attaches  for  any  purpose,  it  will  be  retained  for  all  purposes, 
and  a  final  adjudication  made  of  the  matter/'  This  may 
be  admitted  to  be,  as  a  general  rule,  true.  But  the  difficulty 
here  is  to  apply  to  the  case  at  bar  the  first  clause  of  the 
proposition,  "where  the  jurisdiction  of  a  court  of  equity 
once  attaches."  There  is  no  magic  in  the  plira.se,  "a  court 
of  equity."  Such  a  court  is  not  unconditioned  and  infinite. 
It  is,  after  all,  only  a  court,  with  such  jurisdiciion  as  the 
laws  of  the  land  give  it;  and  when  a  thing  is  beyond  the 
jurisdiction  of  any  court,  a  court  of  equity  can  no  more 
take  hold  of  it  than  can  a  court  of  law.  Now,  it  has,  we 
think,  been  definitely  settled  in  this  state,  as  well  as  in  some 
other  states,  that  the  whole  matter  of  the  divisions  of  coun- 
ties and  the^creation  of  new  ones,  and  what,  if  any,  liability 
there  shall  be  between  a  new  county  and  the  old  one  from 
which  it  has  been  carved,  is,  in  its  nature,  political,  and 
not  judicial,  and  belongs  wholly  to  the  legislative  department 
of  the  government.  It  is  admitted  that  if  an  act  creating 
a  new  county  out  of  an  old  one  says  nothing  about  a  di- 
vision of  property  or  liability,  the  old.  one  must  continue 
to  shoulder  all  its  existing  indebtedne.-^s,  and  each  piece  of 
jmblic  property  belongs  to  the  county  in  which  it  happens 
to  be  situated,  and  in  such  case  "the  old  county  cannot 
maintain  an  action  against  the  new  to  recover  any  part  of 
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its  existing  indebtedness."  (Tulare  County  v.  Kings  County, 
117  Cal.  195 ;  see  also  cases  there  cited,  and  Laramie  County 
V.  Albany  County,  92  U.  S.  307.)  There  is  therefore  no 
legal  liability  between  the  two  counties,  arising  out  of  the 
mere  fact  that  one  has  been  carved  out  of  the  other,  which 
any  court  has  jurisdiction  to  adjudicate.  The  legislature 
may,  however,  declare,  in  the  act  creating  a  new  county  out 
of  the  territory  of  an  old  one,  that  certain  public  property 
shall  belong  to  one  or  the  other  of  the  counties,  or  that 
one  shall  pay  a  fixed  sum  to  the  other,  or  be  liable  for  a 
certain  amount  of  indebtedness,  and  the  liability,  when  thus 
created  by  the  legislature,  could,  no  doubt,  be  enforced  by 
the  courts;  or  the  legislature  may  provide  that  a  certain 
commission  or  tribunal,  created  for  the  express  purpose,  may 
investigate  and  determine  what  the  liability  or  division  of 
property  shall  be;  and  it  may,  by  a  subsequent  act,  modify 
its  former  determination,  and  change  the  condition  as  to 
liability,  division  of  property,  etc.,  upon  which  the  original 
act  was  passed.  (People  v.  Alameda  County^  26  Cal.  642.) 
In  such  case,  the  commissioners  appointed  are  the  mere 
agents  or  instrumentalities  of  the  legislature,  chosen  to  aid 
it  in  doing  what  it  might  have  done  without  them,  and  their 
acts  are  wholly  connected  with  the  political  department  of 
the  government,  and  are  as  much  beyond  the  reach  of  the 
judiciary  as  the  action  of  the  legislature  would  have  been 
if  it  had  itself,  in  the  first  instance,  definitely  fixed  the 
actual  liability  of  the  two  counties.  There  are  no  existing 
legal  rights  between  the  two  counties,  arising  out  of  con- 
tract, or  otherwise,  to  be  adjudicated  by  courts,  as  in  cases 
of  conflicts  between  individuals  arising  out  of  the  general 
law  touching  personal  and  property  rights.  Neither  county 
has  any  right  in  the  premises,  except  that  which  is  ex- 
pressly created  by  the  legislative  act.  If  the  legislature, 
in  determining  what  rights  it  will  give,  employs  the  instru- 
mentality of  a  commission  to  aid  it,  the  determination  of 
the  commission  must  stand,  if  the  employer  is  satisfied  with 
it.  But  the  legislature  can  change  whatever  has  been  done 
in  the  premises,  either  directly  by  itself,  or  indirectly  by 
its  instrumentality;  and  therefore  if  one  of  the  counties 
incidentally  affected  thinks  that  it  has  been  unjustly  treated 
l)y  the  commission,  its  complaint  must  be  made  to  the  legis- 
lature. There  is  no  appeal  from  the  commission  to  a  court 
provided  for;  and,  leaving  out  of  sight  the  action  of  the  corn- 
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mission,  there  are  no  legal  rights  between  the  counties  to 
be  judicially  adjudged  or  enforced. 

The  foregoing  views  are  in  accord  with  the  decision  of 
this  court  in  Orange  County  v.  Los  Angeles  County j  114  Cal. 
390.  Orange  County  had  been  created  out  of  territory 
formerly  belonging  to  Los  Angeles  County,  and  the  act  cre- 
ating the  new  county  was  similar  to  the  one  in  question  in 
the  case  at  bar.  Conmiissioners  had  been  appointed  to  ad- 
just the  rights  created  by  the  legislative  act,  and  they  were, 
among  other  things,  to  determine  the  amount  of  property 
and  Oissets  belonging  to  Los  Angeles  at  the  date  of  the  act. 
In  doing  so  they  left  out  what  was  clearly  an  acsset  of  Los 
Angeles  County,  amounting  to  over  nineteen  thousand  dol- 
lars, and  the  suit  was  brought  by  Orange  County  to  recover 
its  proportion  of  that  amount.  A  demurrer  to  the  complaint 
was  sustained  in  the  lower  court,  and  the  judgment  was 
here  affirmed.  The  court,  in  its  opinion  quoted  from  Sedg- 
wick County  V.  Bunker,  16  Kan.  498,  as  follows:  "Where 
a  county  is  divided,  the  rule  for  the  division  and  appor- 
tionment of  the  debts  and  property  between  such  county 
and  the  detached  territory  belongs  exclusively  to  the  legis- 
lature, and  not  to  the  courts;  and  when  the  legislature  hvcs 
determined  how  the  debts  and  property  shall  be  divided 
and  apportioned,  the  courts  cannot  interfere."  The  failure 
of  the  commission  to  include  the  said  asset  of  Los  Angeles 
County,  as  above  stated,  was  the  result  of  a  mistake;  and 
the  court  further  said,  "The  mistake  was  one,  however, 
which,  in  our  opinion,  can  be  corrected  by  legislative  action 
alone,  and  not  by  the  courts.  The  courts  are  without  au- 
thority to  adjust  matters  of  this  character  between  counties. 
We  conclude,  therefore,  that  the  denmrrer  to  the  complaint 
was  proi)erly  sustained,  and  that  the  judgment  should  be 
affirmed."  Upon  a  petition  for  rehearing  it  was  strongly 
urged  that  the  decision  was  wrong  in  holding  that  "the 
courts  cannot  adjust  matters  between  counties;  it  is  a  mat- 
ter for  legislative  action  only" ;  but  the  court,  in  Bank,  de- 
nied the  petition.  The  case  was  cited  with  approval  in 
Tulare  County  v.  Kings  Comity,  117  Cal.  201,  where  is  was 
again  held  that  a  determination  of  all  matters  between  a 
new  and  an  old  county  "is  a  legislative  and  not  a  judicial 
function."  It  was  further  held  in  the  latter  case  that  the 
provision  of  section  3  of  article  XI  of  the  constitution,  to 
the  effect  that  a  new  county  "shall  be  liable  for  a  just  pro- 
portion  of  the  existing  debts  and  liabilities"  of  the  old 
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one,  still  left  with  tlie  legislature  the  power  to  determine 
such  just  proportion,  the  court  saying,  "The  whole  subject 
of  the  wisdom  and  expediency  of  creating  a  new  county 
is  a  matter  addressed  to  the  legislature;  the  question  of  what, 
if  any,  proportion  of  the  debts  of  the  old  should  be  paid 
by  the  new  county,  with  all  other  questions  conceniing 
division,  is  with  the  legislature."  In  the  case  of  People  v. 
Alavieda  County,  26  Cal.  642,  the  same  principle  was  an- 
nounced. Five  years  after  the  creation  of  Alameda  County 
out  of  the  territory  of  Contra  Co.>ta  County,  an  act  was 
l)asscd  appointing  commissioners  to  determine  what  amount 
of  money  the  former  county  should  pay  the  latter.  They 
fixed  an  amount,  which  Alameda  County  paid.  But  four 
years  later,  the  legislature,  having  determined  that  Alameda 
County  should  pay  a  further  amount,  passed  another  act, 
appointing  another  set  of  connnissioners  to  determine  what 
the  additional  amount  should  be,  and  provided  that  the 
board  of  supervisors  of  Alameda  County  should  levy  a  tax 
to  satisfy  the  amount  which  the  commissioners  should  find. 
The  conmiissioners  found  the  additional  amount  to  be  $11,- 
574.20,  and  the  board  of  supervisors  of  Alameda  County 
having  refused  to  levy  a  tax  to  pay  it,  a  mandamus  was  is- 
sued by  the  superior  court  commanding  them  to  levy  the 
tax.  An  appeal  was  taken,  and  this  court  affirmed  the  judg- 
ment. Many  i)oints  were  made  by  appellant,  and,  among 
others,  that  the  act  appointing  the  commissioners,  with 
power  to  adjust,  etc.,  was  unconstitutional,  because  an  en- 
croachment by  the  legislature  upon  the  judicial  depart'- 
ment  of  the  government.  The  case,  therefore,  covered  nearly 
the  whole  subject  of  the  power  of  the  legislature  in  the  mat- 
ter of  creating  new  counties.  In  answer  to  the  constitu- 
tional objection.  Sawyer,  J.,  in  delivering  the  opinion  of 
the  court,  said:  **It  is  objected  that  in  appointing  com- 
missioners to  ascertain  and  award  the  amount  to  be  paid  by 
Alameda  County  to  Contra  Costa  County,  the  legislature 
conferred  ui)on  them  judicial  functions,  and  thereby  usurped 
powers  that,  under  the  constitution,  belong  exclusively  to 
the  judicial  department  of  the  government.  It  will  be  ob- 
served that  the  money  claimed  wa.^  not  a  legal  demand  by 
one  county  against  another,  growing  out  of  contracts  or 
transactions  between  themselves,  which  could  be  litigated 
between  them  and  enforced  by  suit  in  a  court  of  justice. 
The  claim,  as  between  the  counties,  arose  solely  out  of  leg- 
islative action  in  creating  the  new  county  of  Alameda,  in 
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part,  out  of  the  county  of  Contra  Costa,  and  wholly  inde- 
pendent of  the  action  of  either  county,  as  between  them- 
selves"; and  further:  "The  legislature,  then,  may,  in  its 
discretion,  determine  the  objects  for  which,  and  the  extent 
to  which,  the  taxing  power  shall  be  exercised,  and  may  ap- 
portion the  taxes  to  be  levied.  In  ascertaining  the  amount 
that  ought  equitably  to  be  charged  upon  the  different  dis- 
tricts, as  a  guide  to  the  exercise  of  this  discretion,  it  may 
pursue  its  own  methods,  and  employ  its  own  instruments. 
.  .  .  We  think,  therefore,  the  apportionment  of  the  amount 
to  be  paid  by  the  respective  counties  was  not  an  encroach- 
ment upon  the  powei>5  with  which  the  judicial  department 
is  charged,  within  the  meaning  of  Ihe  constitution." 

In  some  of  the  other  states,  acts  creating  new  counties 
have  either  referred  adjustment  between  the  counties  di- 
rectly to  the  courts,  or  have  specially  provided  for  appeals 
from  commissioners.  The  decision  of  the  supreme  court  of 
Texas  in  Walker  v,  Tarrant  County ,  20  Tex.  16,  is  directly 
in  point,  and  in  accord  witli  the  views  above  expressed; 
for,  while  the  matter  involved  there  was  the  location  of  a 
county  seat,  the  principle  announced  applies  equally  to  the 
creation  of  a  county.  The  court  there  say :  "The  act  of  de- 
termining in  what  particular  place  in  a  county  the  courts 
shall  be  held,  and  the  public  records  shall  be  kept,  is  the 
exercise  of  a  political  authority  of  the  government  pertain- 
ing to  the  legislature.  It  may  be  done  directly,  as  by  nam- 
ing and  identifying  a  place  in  the  act;  or  it  may  be  done 
indirectly,  by  making  it  depend  upon  a  contingency,  and 
appointing  an  agent  or  agents  to  determine  upon  that  con- 
tingency, and  to  announce  the  result.  Whether  it  be  done 
the  one  way  or  the  other,  it,  in  all  its  parts^  is  no  less  an 
act  pertaining  to  the  political  and  not  to  the  judicial  au- 
thority. The  legislature  has  the  power  to  cause  the  place 
to  be  determined  by  one  contingency  as  well  as  another, — 
by  the  locality  of  numerical  population,  of  the  property,  of 
the  tillable  lands  or  good  water,  as  well  as  by  the  qualified 
voters.  If  the  agents  which  the  legislature  may  employ 
do  not  correctly  perform  what  is  required  of  them,  in  de- 
termining any  such  contingency  upon  which  it  may  be 
made  to  depend,  the  department  for  complaint  and  redress 
is  the  legislature,  that  ha^  employed  such  agent  to  perform 
its  functions/* 

It  is  contended  that  Orange  County  v.  Los  Angeles  County, 
114  Cal.  o90,  is  not  authority  here,  because  in  that  case  a 
mistake  of  the  commissioners  was  involved,  while  in  the  case 
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at  bar  there  is  an  averment  of  fraud,  and  it  is  said  that  a 
court  of  equity  has  jurisdiction  in  all  cases  of  fraud.  A  court 
of  equity,  however,  has  as  coniplele  jurisdiction  in  cases  in- 
volving mistakes  as  in  cases  involving  frauds;  but  it  has 
not  jurisdiction  in  either  instance,  unless  it  has  jurisdiction 
over  the  subject-matter  in  connection  with  which  the  mis- 
take or  fraud  occurred.  The  decision  in  Orange  County  v. 
Los  Angeles  County,  114  Cal.  390,  did  not  rest  on  the 
ground  that  the  particular  averment  there  w^as  mistake 
instead  of  fraud,  but  upon  the  ground  that  the  whole  sub- 
ject-matter was  for  legislative  action,  and  beyond  judicial 
cognizance. 

The  case  of  Los  Angeles  County  v.  Orange  County,  97 
Cal.  329,  cited  by  plaintiff,  is  not  in  point.  In  that  case  a 
demurrer  to  the  complaint  was  sustained  in  the  low'er  court 
and  judgment  rendered  for  defendant,  and  on  appeal  the 
judgment  was  affirmed.  The  demurrer  was  solely  upon 
the  grounds  of  insufficiency  of  facts,  and  the  statute  of  lim- 
itations. No  question  of  jurisdiction  was  decided,  or  dis- 
cussed, or  raised.  The  decision  merely  determined  the 
points  presented  by  counsel,  and  passed  upon  the  con- 
stitutionality and  meaning  of  the  act  there  under  considera- 
tion, but  in  its  opinion  it  expressed  the  same  views  as  to  the 
general  subject  of  the  creation  of  counties  as  those  herein- 
before stated. 

The  judgment  and  order  denying  a  new  trial  are  reversed 
and  the  cause  is  remanded,  with  directions  to  the  superior 
court  to  sustain  the  demurrers  of  defendants  to  the  com- 
plaint and  to  dismiss  the  action. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J.,  and  Henshaw, 
J.,  concurred. 

TEMPLE,  J.,  concurring. — ^I  concur.  Conceding,  as 
claimed,  that  the  act  of  the  legislature  has  so  definitely  de- 
termined the  equities  and  rights  of  the  two  counties  that  a 
court  of  equity  would  have  been  able  to  enforce  the  law^ 
and  carry  out  the  scheme  if  no  commissioners  had  been  pro- 
vided, yet  that  provision  itself  makes  so  radical  a  change, 
that  in  case  the  commission  refuses  to  act,  the  courts  would 
have  no  jurisdiction  in  the  premises.  For  instance,  as  writ- 
ten, the  value  of  the  property  belonging  to  the  county  is 
not  one  of  the  factors  in  determining  what  either  county  is 
to  pay  the  other,  but  the  factor  is  the  value  of  such  property 
as  determined  by  the  commissioners. 
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Besides,  by  providing  for  a  commission  to  determine 
which  county  shall  pay  the  other,  and  how  much,  the  legis- 
lature has  denied  the  right  to  sue  either  county  for  the  pur- 
pose of  determining  the  amount. 

It  is  conceded  on  all  hands  that  the  power  of  the  state 
over  these  matters  is  plenary.  It  is  dealing  with  public 
funds,  and  gives  or  withholds  as  it  pleases,  and  it  can  man- 
age these  affairs  through  such  agencies  as  it  sees  fit  to  adopt. 
The  act  places  no  obligation  upon  San  Bernardino  County 
until  there  is  a  finding  or  an  award  made  by  the  commis- 
eioners,  and  then  only  the  duty  of  complying  with  the 
award.  It  confers  no  right  of  action  upon  Riverside  Coun- 
ty, unless  the  right  to  enforce  the  award  be  such.  On  the 
other  hand,  as  already  suggested,  it,  in  effect,  prohibits  such 
action,  by  confining  the  remedy  to  an  award  or  finding  to 
be  made  by  a  commission  which  performs  purely  political 
functions  which  the  legislature  could  have  performed  itself. 

Indeed,  the  act  of  the  legislature  is  not  a  law  in  the  or- 
dinary sense.  It  declares  no  rule  of  action,  but  is  itself  a 
mere  governmental  act,  affecting  the  government  only,  and 
as  soon  as  the  act  is  fully  performed,  the  statue  is  fundus 
officio,  A  part  of  this  purely  political  act  is  the  appoint- 
ment and  the  action  of  the  commissioners.  If  the  court 
could  set  aside  the  determination,  it  could  go  no  further, 
and  in  this  connection  it  must  be  remembered  no  private 
rights  are  invaded.  The  matter  is  between  two  agencies  of 
the  state,  both  of  which  (in  this  matter)  are  completely  un- 
der the  control  of  the  state. 

Counsel  for  the  county  of  Riverside  rely  greatly  upon 
Johnson  v,  Tousley,  13  Wall.  72,  and  that  line  of  cases, 
and  contend  that  the  commissioner  of  the  general  land- 
office,  the  registers  and  receivers,  and  the  Secretary  of  the 
Interior,  are  just  as  clearly  special  tribunals  for  the  decision 
of  certain  controversies  as  was  the  commission  here,  and 
yet  the  courts,  it  is  said,  have  jurisdiction  to  correct  errors 
of  law  committed  by  such  tribunals.  The  commission 
created  by  the  act  under  consideration  here  is  not  a  tribunal 
created  to  determine  any  controversies,  in  a  proper  sense, 
and  yet  an  examination  of  those  cases  will  tend  to  show  my 
position  in  this  matter. 

In  no  one  of  these  cases  has  the  court  undertaken  to  do 
what  the  court  is  asked  to  do  here — to  wit,  set  aside  the  action 
of  the  land  department,  order  the  patent  canceled,  and  di- 
rect the  department  to  reverse  its  rulings  and  issue  the  pat- 
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ent  to  llic  party  which  the  court  finds  should  have  had  it. 
On  the  contrary,  it  is  held  that  the  court  has  no  power  to 
do  so.  What  it  does  is  simply  to  affirm  the  patent  issued, 
and  finding  that  it  was  issued  to  the  wrong  person  through 
mistake  or  fraud,  the  patentee  is  declared  an  involuntary 
trustee  for  the  person  equitably  entitled  to  it. 

No  such  thing  can  be  done  here.  To  affirm  the  award 
is  to  find  that  plaintiff  has  no  case.  All  that  could  be  done, 
if  relief  could  be  had,  and  all  that  is  sought,  is,  to  have  the 
court  do  the  precise  thing  which  in  the  entire  line  of  cases 
cited  on  this  point  it  is  held  cannot  be  done — to  wit,  set  aside 
the  action  of  the  political  department,  and  compel  the 
officers  to  perform  their  special  functions  as,  in  the  opinion 
of  the  court,  they  ought  to  have  performed  them.  These 
cases,  in  my  opinion,  instead  of  sustaining  the  position  of 
the  plaintiff,  manifest  an  entirely  different  view  of  the  law, 
and  render  it  still  more  evident  that  plaintiflf  cannot  main- 
tain its  case. 

Rehearing  denied.. 


[Grim.  No.  756.     In  Bank.— November  20,  1901.] 

THE  PEOPLE,  Respondent,  v.  ALBERT  C.  ENWRIGHT, 

Appellant. 

Criminal  Law — Jury — Special  Venire  Summoned  by  Deputy  Cor- 
oner— Challenge  to  Panel — ^Departure  from  Statute. — A  chal- 
lenge to  the  panel  of  trial  jurors,  completed  upon  a  special  venire 
summoned  by  a  deputy  coroner  from  a  list  of  names  from  a  par- 
ticular township  furnished  to  him  by  the  coroner,  should  be  al- 
lowed, under  section  1059  of  the  Penal  Code,  on  the  ground  of  ma- 
terial departure  from  the  forms  prescribed  by  statute  for  the  draw- 
ing and  return  of  the  jury. 

Id. — ^Murder — Erroneous  Instruction  as  to  Motive — Case  Af- 
firmed.— Upon  a  prosecution  for  murder,  where  the  defendant  re- 
lied wholly  upon  self-defense,  and  that  the  shot  was  fired  to  prevent 
injury  to  himself,  and  the  testimony  was  conflicting  as  to  who  was 
the  aggressor,  and  as  to  whether  the  shooting  was  justified,  an  in- 
struction as  to  motive,  which  was  an  argument  for  the  prosecu- 
tion, and  assumed  a  contention  of  defendant's  counsel  that  without 
proof  of  motive  no  crime  was  shown,  and  which  states  that  mo- 
tives were  difficult  to  prove,  and  suggested  that  the  prosecution 
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could  be  aided  by  the  possibility  of  a  concealed  motive  of  which 
there  was  no  proof,  is  erroneous,  and  violative  of  section  19  of 
article  VI  of  the  constitution.  {People  v.  Verenescncckovkockhoff, 
129  Cal.  497,  affirmed.) 
Id.— Motive,  how  Proved. — The  motive  for  a  murder  may  be  in* 
ferred  from  evidence  which  would  warrant  it,  without  express 
proof;  but  the  prosecution  cannot  be  excused  from  makin^ir  convinc- 
ing proof  upon  the  point  by  proof  of  the  killing  and  of  any  cir- 
cumstances tending  to  show  a  wicked  or  criminal  motive  or  intent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mono  County  and  from  an  order  denying  a  new  trial.  W. 
H.  Virden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  0.  Parker,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent* 

TEMPLE,  J. — The  defendant  was  tried  for  murder,  and 
convicted  of  the  crime  of  murder  in  the  second  degree.  He 
appeals  from  the  judgment  and  from  an  order  refusing  a 
new  trial. 

The  first  point  urged  arises  from  a  challenge  to  the  panel 
of  trial  jurors.  Some  objection  might  be  urged  against  the 
sufficiency  of  the  challenge,  because  it  did  not  include  a 
statement  of  the  facts  constituting  the  ground  of  the  chal- 
lenge, as  required  by  section  1060  of  the  Penal  Code.  The 
attorney-general  urges  no  such  objection,  however,  and  there 
is  a  statement  of  the  facts  in  the  record,  which  is  defective 
only  in  that  it  does  not  expressly  appear  to  have  been  a  part 
of  the  challenge  and  stated  as  the  ground  of  it.  The  chal- 
lenge was  on  the  ground  of  a  material  departure  from  the 
mode  provided  for  the  drawing  and  return  of  the  jury,  and 
it  was  directed  against  the  additional  panel  summoned  by 
George  Hughes,  as  deputy  coroner.  The  facts  stated  are: 
**The  regular  panel  being  exhausted,  a  special  venire  was 
ordered,  and  placed  in  the  hands  of  the  coroner,  who  ap- 
pointed one  George  G.  Hughes  a  deputy  to  go  to  Antelope 
township  to  summon  jurors,  giving  said  deputy  a  list  of 
names  to  be  summoned;  said  deputy  summoned  all  the 
persons  named  in  said  list  who  could  be  found.''  The  dis- 
trict attorney  excepted  to  the  challenge,  and  the  exception 
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was  sustained.  At  least,  such  is  the  effect  of  what  was  done. 
The  court  said,  "There  is  no  necessity  of  ruling  upon  the 
challenge;  the  defendant  will  have  the  full  benefit  of  his 
challenge  if  there  is  anything  in  it,"  and  proceeded  to  im- 
panel the  jury  from  the  list  so  returned. 

That  the  challenge  was  authorized  for  this  cause,  by  sec- 
tion 1059  of  the  Penal  Code,  I  have  no  doubt.  The  section 
differs  much  from  the  provision  in  regard  to  the  challenge 
of  a  grand  jury,  which  was  the  matter  under  consideration 
in  People  v.  Southwell,  46  Gal.  142,  and  in  Bruner  v.  Su- 
perior Court,  92  CaJ.  239. 

That  the  mode  adopted  for  the  summoning  of  the  jury 
was  a  material  departure  from  the  forms  of  law,  and  one 
which  may  have  been  quite  injurious  to  the  defendant,  is 
manifest  from  the  provisions  of  section  1064  of  the  Penal 
Code:  "When  the  panel  is  formed  from  persons  whose 
names  are  not  drawn  as  jurors,  a  challenge  may  be  taken 
to  the  panel  on  account  of  any  bias  of  the  officer  who  sum- 
moned them,  which  would  be  good  grotind  of  challenge  to  a 
juror."  The  deputy  who,  as  a  sort  of  messenger-boy,  served 
such  notice  as  his  principal  required,  may  have  been  en- 
tirely unbiased,  while  the  principal  who  selected  the  jurors 
to  be  summoned  may  have  been  full  of  prejudice,  and  en- 
gage to  the  uttermost  of  his  power  in  securing  a  conviction. 
For  the  possible  effect  of  such  practice,  I  refer  to  the  opin- 
ion of  Justice  McFarland  in  the  case  of  Bruner  v,  Superior 
Court,  92  Cal.  239. 

The  point  that  the  special  venire  was  placed  in  the  hands 
of  the  coroner,  rather  than  in  those  of  the  sheriff,  without 
any  showing  why,  cannot  be  raised  on  this  record.  No  such 
fact  was  stated  as  the  basis  of  the  challenge. 

The  above  error  is,  of  itself,  sufficient  to  necessitate  a  re- 
versal, but  since  there  will  probably  be  a  new  trial,  a  further 
error  may  be  noted.  The  court  gave  substantially  the  same 
instruction  in  regard  to  motive  which  was  held  to  be  erro- 
neous in  People  v,  Vereneseneckockockhoff,  129  Cal.  497. 
It  was  there  declared  that  giving  such  an  instruction  was  a 
violation  of  section  19  of  article  VI  of  the  constitution,  and 
was,  furthermore,  an  argument  for  the  prosecution.  It 
assumed  that  the  defendant's  counsel  was  contending  that 
without  proof  of  motive  no  crime  was  shown,  and  it  sug- 
gested that  the  prosecution  could  be  aided  by  the  possibility 
CXXXIV.  Cal.— 34 
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of  a  motive  in  regard  to  which  there  waf?  no  proof,  in  de- 
terniinuig  the  vital  question  of  the  ca.se. 

The  defendant,  admitting  the  homicide,  contended  that 
it  was  in  necessary  self-defense.  The  evidence  was  con* 
flicting  as  to  who  was  the  aggressor,  and  as  to  whether  ap- 
pearances at  the  time  the  fatal  shot  was  fired  would  justify 
a  reasonable  man  in  believing  himself  in  danger.  Defend- 
ant testified,  in  effect,  that  there  was  no  quarrel  between 
himself  and  the  deceased;  that  he  had  no  grudge  against 
him,  and  no  desire  or  motive  to  injure  him,  and  that  while 
passing  peaceably  along  the  street  a  sudden,  unprovoked, 
and  furious  assault  was  made  upon  upon,  and  that  he  found 
it  necessary  to  shoot  the  deceased  to  save  himself  from 
serious  bodily  harm.  His  evidence  differed  from  that  of 
the  prosecution,  which  tended  to  show  an  unprovoked  as- 
sault on  the  part  of  the  defendant.  The  sole  defense  was 
that  the  shot  was  fired  to  prevent  injury  to  himself,  and 
for  no  other  purpose.  Here  the  court  steps  in  and  tells 
the  jury  that  motives  are  difficult  to  prove,  that  no  one  can 
lay  bare  the  secrets  of  the  mind,  and  that  there  may  have 
been  a  concealed  motive,  although  it  was  impossible  to 
prove  any.  This  was  the  ultimate  question  upon  which 
the  jury  were  to  pass.  All  the  evidence,  in  some  sense,  bore 
upon  this  point,  and  the  jury  ought  not  to  have  been  told 
that  they  could  imagine  the  wicked  motive  without  proof. 

Of  course,  such  motive  could  have  been  inferred  from 
evidence  which  would  warrant  it,  without  express  proof. 
The  killing  itself,  and  many  circvnnstances,  may  have 
tended  in  that  direction,  but  this  was  not  the  effect  of  the 
•  instruction.  Unless  it  was  intended  to  excuse  the  prosecu- 
tion from  making  convincing  proof  upon  the  point,  it  is 
impossible  to  see  why  it  was  given. 

The  judgment  is  reversed  and  a  new  trial  awarded. 

McFarland,  J.,  Harrison  J.,  Van  Dyke,  J.,  and  Hen- 
shaw,  J.,  concurred. 

GAROUTTE,  J.,  concurring. — I  concur  in  the  judgment 
and  order  of  reversal  upon  the  first  ground  stated. 
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[Crim.  No.  743.     In  Bank.— Novembcf  21,  1901.] 

THE  PEOPLE,  Respondent,  v.  MANUEL  AMAYA,  Ap- 
pellant. 

Criminal  Law — Murder — Challenge  to  Panel — Open  Venires — 
Bias  of  Sheriff — ('ontinuance  of  Jurors  Sworn — Extra  ('hal- 
lenoes — Waiver  of  Right  to  Object. — U])on  a  proHecution  for 
murder,  where  two  separate  challenges  to  tlie  panel  of  talesmen 
summoned  upon  open  venires  to  complete  the  jury,  for  bias  of  the 
sheriff,  were  overruled,  and  three  jurors  were  impaneled  and  sworn, 
and  five  peremptory  challenges  exercised  thereunder,  and  a  third 
challenge  under  the  third  venire  was  sustained  upon  further  evi- 
dence of  bias,  after  which  the  privilege  was  conferred  upon  the  de- 
fendant to  use  five  additional  peremptory  challenges,  of  which  he 
availed  himself,  without  removing  any  of  the  three  jurors  impan- 
eled, such  voluntary  continuance  of  those  jurors  proves  conclusively 
that  he  preferred  them,  and  deprives  him  of  the  right  to  object  to 
the  rulings  of  the  court  upon  the  previous  challenges. 

Id. — Challenges  by  People — Implied  Bias  of  Jurors — Opposition  to 
Circumstantial  Evidence — Disqualification. — Upon  challenges 
by  the  people  for  implied  bias  of  jurors,  who  staled  that  they 
would  not  base  a  verdict  of  guilty  upon  circumstantial  evidence,  it 
cannot  be  assumed  that  the  case  for  the  people  would  derive  no 
support  from  circumstantial  evidence.  Jurors  whose  conscience 
would  not  permit  them  to  act  upon  legal  evidence  in  a  capital  case 
are  disqualified. 

Id. — ^Allowance  of  Challenge  not  Subject  to  Exception. — The  rul- 
ing of  the  court  allowing  a  challenge  for  implied  bias  of  a  juror  is 
not  the  subject  of  exception. 

Id. — Evidence — Dying  Declaration  of  Deceased — Preliminary  Proof. 
— The  dying  declaration  of  the  deceased  is  admissible  evidence, 
where  there  is  clear  preliminary  proof  that  the  declaration  was 
made  under  the  solemn  belief  of  impending  death,  after  all  hope  of 
recovery  had  been  resigned,  and  that  every  precaution  was  taken 
to  get  the  written  statement  correct. 

Id. — Accusation  by  Deceased  against  Defendant  after  Arrest — 
Failure  to  Reply — Tacit  Admission — Question  of  Fact. — Evi- 
dence that  the  defendant,  after  he  was  arrested,  was  brought  before 
the  deceased  prior  to  his  death,  and  that  the  latter  pointed  to  him 
and  said,  "There  is  the  man  that  hit  me  with  a  club  and  shot 
me,"  and  that  the  defendant,  though  fully  understanding  what  was 
said,  and  free  to  reply  thereto,  made  no  reply,  is  admissible,  as 
tending  to  show  a  tacit  admission  of  the  accusation,  the  weight  of 
which  was  a  question  of  fact  for  the  jury. 

Id. — Accusation  of  Crime  Calling  for  Reply — Opportunity  and 
Fbeedok  to  Reply — Arrested  Person. — An  accusation  of  crime, 
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not  replied  to,  to  be  ailmissible,  iimst  be  made  under  siicb  eirciiin- 
stances  as  to  afford  the  accused  person  an  opportunity  to  act  or 
Rpeak  with  freedom,  and  llie  .statement  must  he  one  naturally  call- 
ing for  some  action  or  a  re])ly.  In  this  state,  an  accusation  of 
crime  calls  for  a  rcpl\\  even  from  a  person  under  arrest,  where 
the  cireumstaneea  surrounding  him  indicate  that  he  was  entirely 
free  to  reply,  if  he  had  chosen  to  do  so. 
Id. — Statement  in  Presence  of  Arresting  Officer. — An  arrested  de- 
fendant is  not  called  upon  to  make  any  reply  to  any  question  or 
statement  directly  from  the  arresting  officer;  but  the  fact  that  he 
was  under  arrest,  and  that  an  incriminating  statement  was  made 
by  the  deceased  in  presence  of  the  arresting  officer,  does  not  make 
the  failure  to  reply  thereto  inadmissible  evidence,  though  the  im- 
portance thereof  is  to  be  determined  by  the  jury,  in  view  of  all  the 
surrounding  conditions.     [Per  McFarland,  J.,  concurring  specially.] 

Id.- — Cross-examination — Impeachment  of  Dying  Declaration. — On 
cross-examination  of  a  witnees,  who  merely  testified  to  what  oc- 
curred at  the  bedside  of  the  deceased,  it  is  not  proper  to  show 
previous  contradictory  statements  of  the  deceased,  made  when  he 
first  discovered  his  wounded  condition.  Such  impeachment  can 
only  be  made  by  ofTering  the  evidence  as  part  of  the  defendant's 
case  to  contradict  the  dying  declaration. 

Id. — Presence  of  Another  Defendant  on  Night  of  Shooting — CJon- 
8PIRACY — Cries  of  Murder — Res  Gestae. — Evidence  that  the  de- 
ceased and  another  defendant,  separately  accused  of  the  crime,  were 
playing  cards  on  the  night  of  the  shooting,  about  eleven  o'clock, 
and  that  about  one  hour  thereafter,  cries  of  murder  were  heard 
from  the  deceased,  is  admissible,  both  on  the  ground  of  conspiracy, 
where  the  dying  declaration  is  evidence  of  such  conspiracy,  and  as 
part  of  the  res  gestae,  to  establish  the  time  of  the  assault  upon 
the  deceased. 

Id. — Misconduct  of  Prosecuting  Attobnky — Unproved  Motive  of 
Crime — Reference  of  Club  Testified  to,  but  not  Produced — Re- 
criminations BETWEEN  Counsel. — An  unfounded  argument  of  the 
district  attorney,  as  to  the  defendant's  motive  for  the  crime  being 
a  robbery,  is  not  misconduct.  He  was  justified  in  alluding  to  a 
blood-stained  club,  proved  to  have  been  found  in  the  saloon  imme- 
diately after  the  assault,  where  the  testimony  shows  that  the  de- 
fendant struck  and  Avounded  the  deceased  with  a  club,  though  the 
club  was  not  placed  in  evidence,  or  formally  offered  as  an  exhibit. 
Ill-timed  recriminations  between  the  district  attorney  and  the  coun- 
sel for  the  prisoner  are  not  ground  of  reversal,  where  no  prejudice 
to  the  defendant  appears  to  have  resulted  therefrom. 

Id. — Instruction — Presumption  of  Truthfulness  of  Witness — ^Re- 
butting Proof — Interest  and  Bias. — It  is  not  error  to  instruct 
the  jury  that  the  presumption  that  a  witness  speaks  the  truth  may 
be  repelled  by  "his  interest  in  the  case,  or  his  bias  or  prejudice 
against  one  of  the  parties,"  as  well  as  "by  the  manner  in  which  he 
testifies,"  by  the  character  of  his  testimony,  or  by  evidence  affecting 
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his  character  for  truth,  honesty,  or  integrity,  or  by  contradictory 
evidence. 

Id. — Instructions  as  to  Dying  Declaration. — An  instruction  stating, 
in  effect,  that  the  jury  were  not  bound  by  the  fart  of  the  admission 
by  the  court  of  the  dying  declaration  of  the  deceased  to  conclude 
that  it  was  made  in  view  of  impending  death,  but  that  it  was  for 
them  to  determine  whether  it  was  so  made,  and  whether  it  had 
been  correctly  reported,  is  correct,  and  favorable  to  the  defendant. 
A  requested  instruction  for  the  defendant,  as  to  the  weight  and  con- 
clusiveness of  dying  declarations,  and  that  a  dying  declaration, 
alone,  will  not  support  a  verdict  of  guilty,  was  properly  refused. 

Id. — Support  of  Verdict — ^Dyinq  Declaration — Silence  of  Defend- 
ant WHEN  Accused. — The  dying  declaration  of  the  deceased,  and 
the  silence  of  the  defendant  when  accused  by  the  deceased,  are  suf- 
ficient to  support  a  verdict  of  guilty  of  murder  in  the  first  degree, 
though  there  is  no  other  tangible  evidence  against  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County  and  from  an  order  denying  a  new  trial.  Lucas 
F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carl  E.  Lindsay,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General  for  Respqndent. 

BEATTY,  C.  J.— Shortly  before  midnight  of  February 
10,  1900,  Garrett  D.  Loucks  was  assaulted,  beaten,  and  shot 
in  his  saloon  at  Santa  Cruz.  Two  days  later,  he  died  from  the 
eflfects  of  one  of  the  gunshot  wounds,  and  by  a  dying  decla- 
ration accused  the  above-named  appellant  and  one  Joseph 
Teshara  of  the  crime.  Appellant  and  Teshara  were  sep- 
arately accused,  by  information,  of  the  murder,  and  after 
separate  trials  were  both  convicted.  Appellant  was  first  tried, 
and  convicted  of  murder  in  the  first  degree,  upon  whicli  he 
was  sentenced  to  life  imprisonment.  Teshara  was  next  tried, 
and  convicted  of  murder  in  the  second  degree,  and  sentenced 
to  ninety  years'  imprisonment.  Each  defendant  has  ap- 
pealed from  the  judgment  against  him  and  from  an  order 
denying  him  a  new  trial.  In  many  particulars  the  two  cases 
are  identical,  and,  the  appellants  being  represented  by  (he 
same  counsel,  they  are  submitted  as  to  most  of  the  alleged 
errors  upon  the  same  argument.     The  more  extended  and 
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elaborate  statement  is  contained  in  the  briefs  in  Teshara's 
case,  but  the  case  of  Amaya  will  be  first  considered,  because 
it  was  the  first  tried  in  the  superior  court. 

1.  It  is  contended  that  the  superior  court  erred  in  over- 
ruling certain  challenges  to  the  panels  of  jurors  returned 
upon  open  venire.  After  five  jurors  had  been  selected  and 
sworn  to  try  the  case,  the  general  panel  became  exhausted, 
and  the  sheriff  was  directed  to  summon  ten  talesmen  from 
the  body  of  the  county.  Upon  his  return  of  this  venire,  the 
defendant  challenged  the  panel  for  bias  of  the  sheriff.  (Pen. 
Code,  sec.  1064.)  The  challenge  was  denied  by  the  people, 
but  after  an  examination  of  the  sheriff  upon  his  voir  dire,  the 
district  attorney  withdrew  his  objections  and  consented  that 
the  challenge  might  be  allowed.  The  court,  however,  re- 
fused to  sustain  the  challenge,  and  the  panel  was  retained. 
After  it  was  exhausted,  another  open  venire  was  issued  to 
the  same  officer  for  fifteen  talesmen.  To  this  panel  another 
challenge  was  interposed,  upon  the  same  ground,  and  was 
likewise  denied.  When  this  panel  was  exhausted,  a  third 
special  venire  for  additional  talesmen  was  issued,  and  upon 
its  return  the  panel  was  again  challenged,  and  upon  further 
showing  was  by  the  court  sustained.  In  the  mean  time,  how- 
ever, three  jurors,  returned  upon  the  first  two  special  venires, 
had  been  accepted  and  sworn  to  try  the  case,  and  five  had 
been  challenged  peremptorily  by  the  defendant.  In  view 
of  these  facts,  the  court  offered  the  defendant  the  privilege 
of  challenging  peremptorily  the  three  jurors  who  had  been 
so  sworn,  without  being  charged  with  such  challenges,  and 
also  oflfered  the  defendant  five  extra  peremptory  challenges 
in  place  of  the  five  he  had  exercLsed  upon  the  talesmen  sum- 
moned on  the  special  venires.  The  defendant  accepted  the 
latter  part  of  the  offer,  and  actually  exercised  twenty-five 
peremptory  challenges,  but  he  refused  to  challenge  the  three 
jurors  who  had  been  sworn.  We  think  this  action  on  his 
part  deprives  him  of  any  right  to  complain  of  the  rulings 
of  the  court  upon  his  challenges.  Conceding  them  to  have 
been  erroneous,  the  defendant,  by  availing  himself  of  the 
privilege  offered  him  by  the  court,  could  have  protected 
himself  from  any  possible  prejudice  caused  by  the  error. 
His  voluntary  acceptance  of  the  jurors,  when  he  could  have 
removed  them  by  a  mere  request  without  diminishing  the 
number  of  peremptory  challenges  allowed  him  by  the  statute. 
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proves  conclusively  that  they  were  the  jurors  he  preferred. 

2.  It  is  claimed  that  the  superior  court  erred  in  sustain- 
ing certain  challenges  by  the  people  to  jurors  who  stated,  in 
effect,  that  although  they  were  not  conscientiously  opposed 
to  capital  punishment,  they  would  not  baae  a  verdict  of 
guilty  in  a  capital  case  upon  circumstantial  evidence.  Ap- 
pellant's contention  is,  that  since  the  evidence  against  him 
was  direct,  and  not  circum:ftantial,  the  conscientious  scruples 
of  these  jurors  had  no  existence,  or,  at  least,  no  room  for 
operation  in  this  case.  It  is  a  sufficient  answer  to  this  ar- 
gument to  say  that  the  court,  in  ruling  upon  the  challenge, 
could  not  assume  that  the  people's  case  would  derive  no 
support  from  circumstantial  evidence.  A  juror  whose  con- 
science will  not  permit  him  to  act  upon  legal  evidence  in 
a  capital  case  is  properly  held^to  be  disqualified.  Besides, 
the  allowance  of  a  challenge  for  implied  bias  is  not  the 
subject  of  an  exception.  (Pen.  Code,  sec.  1170;  People  v. 
Arceo,  32  Cal.  40;  People  v.  Manahan,  32  Cal.  72;  People 
V,  Murray,  86  Cal.  356;  People  v.  Collins,  105  Cal.  511; 
People  V,  Durrani,  116  Cal.  199;  State  v.  Larkin,  11  Nev. 
326;  People  v.  Murphy,  45  Cal.  142.) 

3.  It  is  contended  that  the  superior  court  erred  in  ad- 
mitting in  evidence  the  dying  declaration  of  Loucks,  for 
two  reasons:  1.  Because  it  was  not  shown  to  have  been 
made  in  view  of  impending  death ;  and  2.  Because  the  lan- 
guage was  dictated  by  others,  and  was  not  the  correct  ex- 
pression of  his  own  recollection  of  the  assault. 

A  careful  reading  of  the  voluminous  evidence  prelimi- 
nary to  the  offer  of  the  dying  declaration  convinces  us  that 
these  objections  are  unfounded.  It  shows  very  clearly  that 
the  declaration  was  made  under  the  solemn  belief  of  im- 
pending death,  after  all  hope  of  recovery  had  been  resigned, 
and  that  every  precaution  was  taken  to  get  the  statement 
correct.  The  case  is  widely  different  from  People  v.  Fuhrig, 
127  Cal.  412,  and  more  closely  resembles  People  v.  Bemmerly, 
87  Cal.  117,  where  it  was  said:  '* Aliunde  the  written  dec- 
laration, there  is  sufficient  evidence  it  was  made  under  a 
sense  of  impending  death." 

4.  Within  an  hour  or  two  after  Loucks  was  shot,  the 
appellant  and  Teshara  were  arrested  and  brought  to  his 
bedside,  where,  in  response  to  questions  by  the  officers,  he 
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pointed  to  appellant  and  said,  "There  is  the  man  that  hit 
me  with  a  club  and  shot  me" ;  and  pointing  to  Teshara,  said, 
"There  is  the  man  that  told  him  to  shoot,  and  shoot  to 
kill."  To  this  statement  appellant  made  no  reply,  but 
Teshara  said,  "Mr.  Loucks,  you  surely  are  mistaken."  Ap- 
pellant and  Teshara  were  at  the  time  in  the  custody  of  a 
constable  and  the  under-sheriff,  and  a  number  of  other 
persons  were  present,  the  prisoners  being  close  to  the  bedside 
of  Loucks,  the  others  standing  near.  There  is  no  reason  to 
doubt  that  appellant  heard  and  fully  understood  the  accu- 
sation made  against  him,  and  that  he  was  as  free  to  reply 
as  a  person  under  arrest  ever  is.  When  evidence  of  these 
facts  was  oflFered  by  the  people,  the  defendant  objected  to  it 
as  incompetent  and  hearsay,  and  because  it  had  not  been 
shown  that  the  circumstances^  were  such  that  he  would  feel 
at  liberty  to  reply,  or  called  upon  to  make  any  reply,  and 
because  the  statement  and  conversation  were  in  the  presence 
of  the  arresting  officers,  ana  while  he  was  under  arrest. 
This  objection  was  overruled  by  the  court,  and  the  ruling 
is  here  assigned  as  error.  It  is  no  doubt  true,  that,  to  render 
evidence  of  this  character  admissible,  the  occasion  and  the 
circumstances  must  have  been  such  as  to  afford  the  accused 
person  an  opportunity  to  act  or  speak,  and  the  statement 
must  have  been  one  naturally  calling  for  some  action  or 
reply.  (Greenleaf  on  Evidence,  par.  197.)  But  in  this  state 
it  has  been  uniformly  held  that  an  accusation  of  crime  does 
call  for  a  reply,  even  from  a  person  under  arrest.  (People  v, 
McCrea,  32  Cal.  98;  People  v,  Estrado,  49  Cal.  171;  People 
V,  Ah  Yube,  53  Cal.  613.)  In  other  jurisdictions  it  has 
been  held  that  silence,  when  a  party  is  under  arrest,  does 
not  sustain  the  hypothesis  of  acquiescence  (Wharton's  Crim- 
inal Evidence,  sec.  680),  because  the  party  is  not  free  to 
speak.  The  leading  authority  upon  this  proposition  is 
Commomvealth  v.  Kenney,  12  Met.  235,*  in  which  the  opin- 
ion of  the  court  was  delivered  by  Chief  Justice  Shaw.  This, 
I  say,  is  the  leading  authority,  not  because  it  sustains  the 
proposition  to  its  full  extent,  but  only  because  it  is  the  sole 
basis  of  all  the  subsequent  decisions  which  do  fully  sustain 
the  proposition.  A  careful  examination  of  Judge  Shaw's 
opinion,  however,  will  show  that  he  did  not  decide,  or  intend 
to  be  understood,  that  the  mere  fact  that  an  accused  person 
is  under  arrest  will  always  require  the  exclusion  of  statements 
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made  in  his  presence.  This  is  what  he  says :  "In  some  ease?, 
where  a  similar  declaration  is  made  in  one's  hearing,  and 
he  makes  no  reply,  it  may  be  a  tacit  admission  of  the  facts. 
But  this  depends  on  two  facts:  1.  Whether  he  hears  and 
understands  the  statement,  and  comprehends  its  bearing; 
and  2.  Whether  the  truth  of  the  facts  embraced  in  the 
statement  is  within  his  own  knowledge  or  not;  whether  he 
is  in  such  a  situation  that  he  is  at  liberty  to  make  any 
reply;  and  whether  the  statement  is  made  under  such  cir- 
cumstances and  by  such  persons  as  naturally  to  call  for  a 
reply,  if  he  did  not  intend  to  admit  it.  If  made  in  the 
course  of  any  judicial  hearing,  he  could  not  interfere  and 
deny  the  statement;  it  would  be  to  charge  the  witne.-js  with 
perjury,  and  alike  inconsistent  with  decorum  and  the  rule.s 
of  law.  So  if  the  matter  is  of  something  not  within  his 
knowledge;  if  the  statement  is  made  by  a  stranger,  whom 
he  is  not  called  on  to  notice;  or  if  he  is  restrained  by  fear, 
by  doubts  of  his  rights,  by  a  belief  that  his  security  will 
be  best  promoted  by  his  silence :  then  no  inference  of  assent 
can  be  drawn  from  that  silence.  Perhaps  it  is  within  the 
province  of  the  judge,  who  must  consider  these  preliminary 
questions  in  the  first  instance,  to  decide  ultimately  upon 
them;  but  in  this  present  case  he  has  reported  the  facts,  on 
which  the  competency  of  the  evidence  depended,  and  sub- 
mitted it  as  a  question  of  law  to  the  court.  The  circum- 
stances were  such  that  the  court  are  of  opinion  that  the 
declaration  of  the  party  robbed,  to  which  the  defendant 
made  no  reply,  ought  not  to  have  been  received  as  com- 
petent evidence  of  his  admission,  either  of  the  fact  of  steal- 
ing, or  that  the  bag  and  money  were  the  property  of  the 
party  alleged  to  be  robbed.  The  declaration  made  by  the 
officer  who  first  brought  the  defendant  to  the  watch-house, 
he  had  certainly  no  occasion  to  reply  to.  The  subsequent 
sta.tement,  if  made  in  the  hearing  of  the  defendant  (of  which 
we  think  there  was  evidence),  was  made  whilst  he  was  under 
arrest,  and  in  the  custody  of  persons  having  official  author- 
ity. They  were  made  by  an  excited,  complaining  party,  to 
such  officers,  who  were  just  putting  him  into  confinement. 
If  not  strictly  an  official  complaint  to  officers  of  the  law, 
it  was  a  proceeding  very  similar  to  it,  and  he  might  well 
suppose  that  he  had  no  right  to  say  anything  until  regu- 
larly called  upon  to  answer." 

From  this  it  appears  very  clearly  that  the  question  was 
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submitted  to  the  supreme  court  of  Massachusetts  to  be  de- 
cided upon  the  special  factrf  of  that  case,  and  that  the  propo 
sition  •  decided  was,  merely,  that,  under  all  the  circum- 
stances there  appearing,  including  the  fact  of  arrest,  the 
prisoner  might  well  have  supposed  that  he  had  no  right  to 
say  anything  until  regularly  called  upon  to  answer.  In 
other  and  subsequent  cases  in  Massachusetts,  Texas,  Iowa, 
and  Missouri,  Commonwealth  v.  Kenney,  12  Met.  235,*  has 
been  construed  as  holding  that  the  mere  fact  of  arrest  is 
sufficient  ground  in  all  cases  to  exclude  statements  affect- 
ing the  accused,  made  in  his  presence,  and  it  has  been 
adopted  and  followed  in  that  sense.  We  think,  for  the  rea- 
sons above  stated,  that  it  does  not  sustain  the  propo^sition  to 
which  it  has  been  so  frequently  cited.  It  does  not  make 
the  fact  that  the  accused  is  in  custody  the  final  test,  but 
has  regard  to  all  the  circumstances  surrounding  him  at 
the  time,  in  determining  whether  he  would  feel  free  to  act 
or  reply  to  the  accusation,  and  this,  except  as  to  the  pre- 
liminary ruling,  is  a  question  for  the  jury,  rather  than  for 
the  court.  In  the  present  case  we  can  see  no  reason  to  con- 
clude that  the  court  erred  in  holding  that  the  appellant 
was  entirely  free  to  reply  if  he  had  chosen  so  to  do;  and, 
moreover,  we  do  not  feel  at  liberty  to  disregard  the  author- 
ity of  the  cases  above  cited  from  our  own  decisions. 

5.  The  defendant's  counsel,  in  cross-examining  one  of 
the  witnesses  who  testified  to  what  occurred  at  the  bedside 
of  Loucks,  asked  him  in  relation  to  some  previous  state- 
ments made  at  the  time  when  Loucks  was  first  discovered  in 
his  wounded  condition — statements  which  it  is  claimed 
would  have  contradicted  or  qualified  the  accusations  he  made 
in  defendant's  presence.  These  questions  were  objected 
to  upon  the  ground,  among  others,  that  it  was  not  proper 
cross-examination,  and  upon  this  ground  the  objections 
were  properly  sustained.  If  the  defendant  had  offered  this 
evidence  as  part  of  his  own  case,  to  contradict  the  dying 
declaration  of  Loucks,  it  would  have  been  clearly  admiss- 
ible, on  the  authority  of  People  v,  Lawrence,  21  Cal.  371, 
but  the  ruling  of  the  court  on  the  oflFer  as  made  was  cor- 
rect. 

6,  7.  The  court  did  not  err  in  overruling  the  objections 
to  the  testimony  of  Morrissey  and  Foreman.  Morrissey 
testified  that  he  was  in  the  saloon  of  deceased,  about  eleven 
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o^cloek  on  the  night  of  the  shooting,  and  saw  him  at  that 
time  playing  cards  with  Teshara,  and  Foreman  testified 
that  he  lived  near  the  saloon,  and  was  awakened  a  little 
before  twelve  o'clock  by  cries  of  "murder."  The  objection 
to  this  testimony  is,  that  it  bore  only  against  Teshara,  and 
that  there  was  no  evidence  of  a  conspiracy  between  Teshara 
and  defendant.  There  was,  however,  evidence  of  such  a 
conspiracy  in  the  dying  declaration  of  Loucks,  and  aside 
from  this  the  facts  testified  to  were  of  the  res  gestae — they 
established  the  time  of  the  assault — a  fact  of  importance 
in  every  trial  of  this  kind. 

8.  There  is  the  usual  complaint  of  misconduct  of  the 
prosecuting  attorney,  but  we  think  that  in  this  case  it  is 
scarcely  justified.  His  theory  that  the  motive  of  the  crime 
was  robbery,  as  put  forward  in  his  argument  to  the  jury, 
may  have  had  no  support  in  the  evidence,  but  an  unfound- 
ed argument  is  not  misconduct.  What  he  said  about  the 
club  was  not  justly  subject  to  criticism.  The  evidence 
showed  that  a  blood-stained  club  was  found  in  IjoucIcs'  sa- 
loon immediately  after  the  assault — he  declared  that  he  was 
struck  with  a  club — the  wound  on  his  head  was  made  by 
such  an  instrument,  and  he  declared  that  defendant  was  the 
man  w^ho  struck  him.  In  view  of  this  evidence,  the  club 
would  have  been  properly  put  in  evidence,  and  the  mere 
fact  that  it  was  not  formally  offered  as  an  exhibit  did  not 
preclude  reference  to  it  in  the  argument.  The  mutual  re- 
criminations between  counsel  for  the  state  and  for  the  pris- 
oner respecting  their  official  and  professional  methods  were 
certainly  ill-timed,  but  we  cannot  see  how  they  could  have 
prejudiced  the  defendant. 

9.  The  court,  at  the  request  of  the  people,  gave  the  fol- 
lowing instruction  to  the  jury:  "The  jury  are  the  sole  and 
exclusive  judges  of  the  effect  and  value  of  evidence  ad- 
dressed to  them,  and  of  the  credibility  of  the  witnesses  who 
have  testified  in  the  case,  and  the  character  of  the  witnesses 
as  shown  by  the  evidence  should  be  taken  into  considera- 
tion for  the  purpose  of  determining  their  credibility  and 
the  facts  as  to  whether  they  have  spoken  the  truth.  A  wit- 
ness is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which  he  tes- 
tifies; his  interest  in  the  case,  or  his  bias  or  prejudice  against 
one  of  the  parties,  by  the  character  of  his  testimony,  or  by 
evidence  affecting  his  character  for  truth,  honesty,  or  in- 
tegrity, or  by  contradictory  evidence;  and  the  jury  are 
the  exclusive  judges  of  his  credibility." 
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The  iiistniction  goes  beyond  section  1847  of  the  Code  of 
Civil  Procedure,  in  the  addition  of  the  words,  "his  interest 
in  the  case,  or  his  prejudice  against  one  of  tlie  parties." 
But  it  is  not  error  to  instnict  the  jury  that  the  presumption 
that  a  witness  will  speak  the  truth  may  be  repelled  by 
proof  of  his  interest  or  bias.  It  amounts  only  to  telling 
them  that  interest  and  bias  may  be  considered  by  them  in 
weighing  the  testimony,  as  undoubtedly  may  be  done.  This 
instruction  is  entirely  free  from  the  vice  infecting  those 
given  in  People  v.  Hertz,  105  Cal.  603,  People  v.  Shaftuck, 
109  Cal.  681,  People  v.  Van  Etcan,  111  Cal.  149,  and  other 
cases  cited  by  counsel,  in  which  the  attention  of  the  jury 
was  directed  by  the  court  to  the  assumed  bias  and  interest 
of  particular  witnCvSses  for  the  defense.  Here,  the  proposi- 
tion is  general  and  abstract^  not  indicating  any  particular 
witness  as  being,  in  the  opinion  of  the  court,  subject  to  its 
application,  and  it  merely  states  the  undoubted  truth  that 
the  proved  interest  and  bias  of  witnesses  may  be  sufficient 
in  some  cases  to  overcome  the  presumption  that  they  have 
testified  truly.  The  instruction  condemned  in  People  v. 
Vereneseneckockoekhoff,  129  Cal.  499,  was  to  tlie  effect  that 
circumstantial  evidence  has  greater  probative  force  than  di- 
rect evidence;  it  was,  in  other  words,  an  instruction  as  to 
the  weight  of  the  evidence — a  fault  not  apparent  in  this  in- 
struction. 

The  eighth  instruction  given  by  the  court  is  too  long  to 
quote.  In  effect,  it  told  the  jury  that  although  it  was  the 
province  of  the  court  to  determine  in  the  first  instance  the 
admissibility  of  the  dying  declaration  of  Loucks,  they  were 
not  bound  by  the  fact  of  its  admission  to  conclude  that  it 
was  made  in  view  of  impending  death,  etc.,  but  that  it  was 
for  them  to  determine  whether  it  was  so  made,  and  whether 
it  had  been  correctly  reported.  Tliis  was  a  correct  state- 
ment, and  even  if  it  had  not  been  the  law,  it  was  entirely 
favorable  to  the  defendant. 

A  number  of  instructions  asked  by  the  defendant  were 
refused,  or  given  only  in  modified  form.  They  related  prin- 
cipally to  the  doctrine  of  reasonable  doubt  in  its  applica- 
tion to  this  case.  It  is  sufficient  to  say  with  respect  to  these 
instructions,  that  although  some  of  those  refused  might  prop- 
erly have  been  given,  they  contained  nothing  that  was  not  em- 
braced in  other  instructions  that  were  given.  The  instructions 
asked  as  to  the  weight  and  conclusiveness  of  dying  declara- 
tions were  properly  refused.     The  court  cannot  instruct  as 
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to  the  weight  of  evidence,  and  we  know  of  no  authority 
holding  that  a  dying  declaration,  alone,  will  not  support 
a  verdict  of  guilty. 

10.  The  evidence  in  the  case  is  sufficient  to  support  the 
verdict.  It  is  true  that  the  only  tangible  evidence  against 
the  defendant  is  the  dying  declaration  of  Loucks,  and  his 
own  silence  when  accused,  but  we  cannot  say,  as  matter  of 
law,  that  this  is  insufficient  to  support  the  verdict. 

The  judgment  and  order  appealed  from  are  affirmed. 

Garoutte,  J.,  Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

McFARLAND,  J.,  concurring  specially. — I  concur  in  the 
judgment  of  affirmance.  I  also  concur  in  the  opinion  of 
the  chief  justice,  except  that  I  fear  that  what  is  said  in 
paragraph  4  of  the  opinion  might  be  construed  as  including 
more  than  I  think  the  law  warrants  on  the  subject  there 
discussed.  I  adhere  to  my  concurring  opinion  in  People 
V.  Dole,  122  Cal.  497,*  to  the  point  that  when  a  person  is 
arrested  on  a  charge  of  crime,  he  is  not  called  upCn  to 
make  any  response  to  any  question  asked  him  by  the  arrest- 
ing officer,  or  to  any  statement  made  by  such  officer,  and 
that  his  refusal  to  make  any  reply  to  anything  the  officer 
may  say  to  him  is  "not  a  circumstance  incriminating  the 
person  arrested,  and  constitutes  no  evidence  against  him." 
If,  therefore,  in  the  case  at  bar,  the  evidence  objected  to 
had  only  shown  that  appellant  had  not  made  any  reply  to 
a  question  or  statement  of  the  officer  to  the  a[)pellant,  the 
allowance  of  such  evidence  would  have  been  error.  But  the 
incriminating  statement  was  made,  not  by  the  officer,  but 
by  the  deceased;  and  I  do  not  think  that  the  failure  of  ap- 
pellant to  make  any  reply  to  the  decea.sed  is  taken  out  of  the 
category  of  legitimate  evidence  by  the  mere  fact  that  the 
arresting  officer  was  present.  Of  course,  a  jury  might  at- 
tach very  httle  importance  to  the  failure  of  an  accused  per- 
son to  make  response  to  a  statement  made  by  any  one; 
but  the  evidence  is  admissible,  and  it  is  for  the  jury  to 
determine  its  significance,  considering  all  the  surrounding 
conditions. 

Rehearing  denied. 

1  68  Am.  St.  Rep.  60. 
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[Crim.  No.  742.     In  Bank.— November  21,  1901.] 

THE  PEOPLE,  Respondent,  v.  JOSEPH  TESHARA,  Ap- 
pellant. 

Criminal  Law — Murder— Challenge  to  Jury  Panel — Bias  of 
Elisor — ^Test — Evidence — Erroneous  Rulings. — Upon  a  challenge 
to  the  panel  of  trial  jurors  by  a  defendant  charged  with  murder, 
for  the  bias  of  an  elisor  appointed  by  the  court  to  summon  tales- 
men to  complete  the  panel,  the  test  of  such  bias  is  the  same  as  that 
of  a  talesman.  Upon  the  trial  of  the  challenge,  it  is  error  to  limit 
the  defendant  to  mere  general  questions  as  to  whether  the  elisor 
had  formed  or  expressed  an  opinion  or  had  a  bias,  and  to  refuse 
him  the  right  to  ask  whether  he  remembered  that  the  dying  state- 
ment of  the  deceased  accused  the  defendant,  and  whether  he  be- 
lieved that  the  deceased  had  been  murdered,  and  that  the  defendant 
was  in  the  saloon  of  the  deceased  sliortly  before  the  killing,  and 
as  to  what  witnesses  he  had  heard  upon  /the  trial  of  another  de- 
fendant accused  of  the  same  murder,  and  whether  from  what  he 
had  heard  he  would  make  a  fair  juror,  etc. 

Id. — ^Accusation  by  Deceased  in  Presence  of  Defendant — ^Denial 
BY  Defendant — Hearsay. — The  statement  of  the  deceased,  not 
made  as  a  dying  declaration,  but  made  in  the  presence  of  the  de- 
fendant and  another  person  brought  before  him,  in  which  he  ac- 
cused them  of  the  shooting,  which  the  defendant  denied,  is  inad- 
missible hearsay,  as  against  the  defendant. 

Id. — ^Accusation,  when  and  when  not  Admissible — Explanation  of 
Conduct — Admission. — In  such  a  case,  it  is  not  the  accusation 
merely,  but  the  conduct  of  the  deceased  thereunder,  as  indicating 
an  admission  that  is  evidence,  and  the  only  reason  for  admitting 
the  accusation  is  to  explain  the  conduct.  The  accusation  is  not 
admissible,  where  it  appears  that  there  was  no  admission  of  its 
truth,  either  expressly  or  tacitly,  but  an  express  denial  thereof. 

Id. — ^Reasonable  Doubt — ^Improper  Modification  of  Requested  In- 
struction.— ^An  instruction  which  is  a  clearer  and  more  logical 
statement  of  the  law  of  reasonable  doubt  as  proposed,  than  after 
the  modification  thereof  by  the  court,  if  allowed,  and  not  refused  as 
being  embodied  in  the  charge,  should  be  given  as  requested. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County  and  from  an  order  denying  a  new  trial. 
Lucas  F.  Smith,  Judge. 

The  main  facts  are  stated  in  the  opinion  of  the  court  in 
the  case  of  People  v,  Amaya,  ante,  p.  531.  Further  facts 
are  stated  in  the  opinion  of  the  court  in  the  present  cause. 
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Carl  E.  Lindsay,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

BEATTY,  C.  J. — This  is  a  companion  case  to  that  of 
Manuel  Amaya,  just  decided,  ante,  p.  531.  A  few  days 
after  the  conviction  of  Amaya,  this  defendant  was  tried 
upon  a  separate  information,  accusing  him  of  the  murder 
of  Loucks,  and  he  was  found  guilty  of  murder  in  the  second 
degree.  His  appeal,  also,  is  from  the  judgment  and  from 
an  order  denying  a  new  trial.  In  many  respects  the  points 
made  in  support  of  the  two  appeals  are  the  same,  and  what 
has  been  said  in  Amaya's  case  need  not  be  repeated  here; 
but  Teshara  has  some  exceptions,  not  covered  by  the  decis- 
ion in  that  case,  which  we  will  proceed  to  consider. 

1.  In  this  case,  as  in  the  other,  it  became  necessary  to 
summon  talesmen  in  order  to  complete  the  jury,  and  the 
sheriff  and  coroner  both  being  disqualified  by  bias,  the  special 
venire  was  issued  to  one  F.  K.  Roberts,  who  had  served 
as  elisor  in  Amaya's  case.  Upon  his  return  of  the  venire, 
a  challenge  to  the  panel  was  interposed  by  the  defendant, 
upon  the  ground  of  bias  of  the  elisor;  and  in  support  of 
the  challenge  it  was  shown  that  he  had  been  present  in  court, 
off  and  on,  during  the  trial  of  Amaya's  case,  and  all  the 
time  during  the  last  two  days  of  the  trial ;  that  he  then  heard 
read  in  evidence  the  dying  declaration  of  Loucks,  and  the 
testimony  of  Patrick  Morrissey, — the  most  direct  and  im- 
portant evidence  against  Teshara;  but,  in  response  to  ques- 
tions by  the  district  attorney,  he  stated  that  he  had  neither 
formed  nor  expressed  an  opinion  as  to  the  guilt  or  innocence 
of  the  defendant;  that  he  had  no  bias  against  him,  and  that 
if  he  were  a  juror  in  the  case  he  could  try  it  fairly,  ac- 
cording to  the  law  and  the  evidence.  Upon  this  showing, 
the  challenge  to  the  panel  was  overruled;  and  if  the  ques- 
tion was  merely  whether  the  ruling  was  sustained  by  the 
evidence,  it  could  not  be  said,  as  matter  of  law,  that  there 
was  no  evidence  to  support  it ;  but  there  is  a  very  different 
question  raised  by  the  defendant's  exceptions  to  a  number 
of  rulings  of  the  court  excluding  evidence  offered  in  support 
of  the  challenge.  Many  of  the  questions  addressed  to  the 
elisor  by  counsel  for  defendant,  to  which  objections  by  the 
people  were  sustained,  called  for  evidence  clearly  relevant 
to  the  question  of  bias,  and  the  rulings  thereon  are  the  sub- 
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ject  of  exceptions  expressly  enumerated  in  the  statute.  (Pen. 
Code,  sec.  1170,  subd.  3.)  Among  other  thing?,  the  elisor 
was  asked  whether  he  remembered  that  Loucks,  in  his  dying 
statement,  accused  Te.shara;  whether  he  believed  that  Loucks 
had  been  murdered ;  whether  he  believed  that  defendant  was 
in  the  saloon  shortly  before  the  killing;  what  other  witnesses 
he  had  heard  testify  at  the  trial  of  Amaya;  whether,  from 
what  he  had  heard,  he  thouglit  he  would  make  a  fair  juror, 
etc.  If  the  elisor  had  been  under  examination  touching  his 
qualifications  as  a  juror  in  the  case,  every  one  of  these  ques- 
tions would  have  been  plainly  relevant  to  the  question  of  bios, 
and  the  same  test  in  the  matter  of  bias  applies  to  an  elisor 
and  a  talesman.  (Pen.  Code,  sec.  1034.)  The  defendant 
was  entitled  to  a  panel  of  jurors  summoned  by  an  impartial 
elisor,  and  he  had  a  right  to  show,  if  he  could,  by  any  com- 
petent and  relevant  evidence,  that  his  challenge  should  be 
allowed.  To  make  out  his  case,  he  was  not  limited,  as  seems 
to  have  been  held,  to  such  general  questions  as,  ''Have  you 
formed  or  expressed  an  opinion?"  or  **IIave  you  a  bias?" 
It  was  the  judgment  of  the  court  upon  the  fact  of  bias — 
not  the  opinion  of  the  elisor — that  the  defendant  had  the 
right  to  invoke,  and  as  a  bias  for  that  judgment  the  facta 
called  for  by  the  above-quoted  questions  were  material  and 
important. 

2.  The  court  also  erred  in  refusing  to  strike  out  the 
evidence  of  Patton  and  Mullen  as  to  the  accusation  made 
by  Loucks,  when  Amaya  and  defendant  were  brought  to 
his  bedside.  The  statement  made  by  Loucks  at  that  time 
was  hearsay,  and  Teshara  made  no  admission  of  Ha  truth, 
either  expressly  or  tacitly.  lie  expressly  denied  it.  The 
court  and  the  district  attorney  seem  to  have  lost  sight  of 
the  fact  that  it  is  not  the  accusation,  but  the  conduct  of  tho 
accused,  that  is  evidence  in  such  cases,  and  that  the  only 
reason  for  admitting  the  accusation  is  to  explain  the  con- 
duct. The  district  attorney  should  not  have  offered  this 
evidence,  knowing,  as  he  did,  that  Teshara  had  not  remained 
silent  under  the  accusation,  but  had  repelled  it  at  the  time 
it  was  made.  It  was,  moreover,  entirely  superfluous,  because 
it  was  substantially  repeated  in  the  dying  declaration  of 
Loucks,  which  was  not  hearsay,  or,  at  least,  not  incompetent 
evidence. 
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3.  The  evidence  of  John  Frejola  was  wholly  irrelevant, 
and  should  have  been  stricken  out,  but  the  error  in  admit- 
ting it  "was  probably  harmless. 

4.  It  seems  to  be  conceded  by  the  attorney-general  that 
it  was  misconduct  on  the  part  of  the  district  attorney  to 
persist  in  commenting  upon  the  failure  of  the  defendant  to 
testify  in  respect  to  certain  matters,  but  he  contends  that 
no  proper  objections  or  exceptions  were  taken  at  the  time, 
and  that  the  matter  is  not  the  subject  of  review,  for  that 
reason.  We  think  the  objections  were  sufficient  to  have 
called  for  earlier  interference  on  the  part  of  the  court,  but 
it  is  unnecessary  to  decide  this  question,  since  judgment  must 
be  reversed  upon  other  grounds,  and  it  may  be  hoped  that 
at  the  next  trial  the  zeal  of  the  di:?trict  attorney  will  not  lead 
to  a  similar  transgression. 

5.  Instruction  23,  as  requested  by  defendant,  might  per- 
haps have  been  properly  refused  upon  the  ground  that  it 
was  substantially  embraced  in  other  instructions  on  the 
subject  of  reasonable  doubt,  but  if  allowed,  should  have 
been  given  as  requested.  It  was  a  clearer  and  more  logical 
statement  of  the  law  as  proposed,  than  it  was  after  the  mod- 
ification made  by  the  court. 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded. 

McFarland,  J.,  Temple,  J.,  and  Van  Dyke,  J.,  concurred. 
CXXXIV.  Cal.— 35 
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[Sac.   No.   855.     In   Bank.— November  21,   1901.] 

A.  G.  SCHLOBSSER,  Respondent,  v.  J.  S.  OWEN,  Ap- 
pellant. 

Appkai/— Motion  to  Dismiss — Extension  or  Time  to  File  Uhdbb- 
TAKING — PowBB  OT  CouBT. — The  court  or  judge  has  power  to  ex- 
tend the  time  allowed  by  statute  in  which  to  file  the  undertaking 
on  appeal,  and  the  fact  that  it  was  not  filed  until  thirty  days  after 
the  service  of  the  notice  of  appeal  is  not  ground  for  a  motion  to 
dismiss  the  appeal,  where  it  appears  that  it  was  filed  within  the 
time  properly  allowed  by  order  of  the  judge  of  the  court. 

Id. — ^Pboof  of  Service  of  Notice — ^Amendment  of  Defect. — A  defect 
in  proof  of  the  service  of  the  notice  of  appeal  may  be  supplied  by 
leave  of  the  court  at  the  hearing  of  a  motion  to  dismiss  the  ap- 
peal. 

MOTIONS  to  dismiss  appeals  from  a  judgment  of  the 
Superior  Court  of  Lassen  County  and  from  an  order  deny- 
ing a  new  trial.  F.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  L.  Claflin,  J.  T.  Boyd,  and  W.  M.  Boardman,  for  Ap- 
pellant. 

Goodwin  &  Goodwin,  and  N.  J.  Barry,  for  Respondent. 

BEATTY,  C.  J. — Motions  to  dismiss  appeals  from  the 
judgment  and  order  denying  a  new  trial.  The  undertak- 
ing on  the  appeal  from  the  judgment  was  not  filed  until 
thirty  days  after  the  notice  of  appeal  was  served  and  filed, 
but  it  was  filed  within  the  time  as  extended  by  order  of  the 
judge  of  the  court,  and  it  has  been  decided  that  the  court 
or  judge  has  the  powder  to  make  such  an  order.  ( Wadsworth 
V.  Wadsworth,  74  Cal.  104.)  That  decision  has  never  been 
questioned,  and  we  see  no  reason  to  question  it.  The  proof 
of  service  of  the  notices  of  appeal,  if  defective  originally, 
is  cured  by  the  affidavit  filed  in  pursuance  of  leave  granted 
at  the  hearing. 

The  motions  are  denied. 

McFarland,  J.,  Garoutte,  J.,  Harrison,  J.,  Temple,  J.,  and 
Van  Dyke,  J.,  concurred. 
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[S.  F.  No.  1859.  Department  One.— November  21,  1901.] 

CAROLINE  WINGERTER,  Respondent,  v.  CITY   AND 
COUNTY  OF  SAN  FRANCISCO,  Appellant. 

Estates  of  Deceased  Persons — Fees  Paid  under  Mistake  of  Law 
— Unconstitutionality  of  Ad  Valorem  Fees — Action  by  Dis- 
tributee.— Fees  paid  by  an  executor  to  the  county  clerk  on  the 
appraised  value  of  the  property  of  the  deceased  testator,  under 
the  act  of  March  28,  1895,  which  was  subsequently  held  unconsti- 
tutional by  this  court,  as  to  such  fees,  cannot  be  recovered  back 
from  the  city  and  county  because  of  such  subsequent  decision. 
The  payment  was  according  to  the  understanding  of  the  parties 
as  to  the  law  prevailing  at  the  time,  and  the  subsequent  decision 
by  this  court  does  not  create  such  a  mistake  of  law  as  a  court  will 
rectify. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Franklin  K.  Lane,  City  and  County  Attorney,  and  Hugo 
K.  Asher,  Assistant,  for  Appellant. 

Otto  turn  Suden,  for  Respondent. 

HARRISON,  J. — An  act  of  ihe  legislature,  approved 
March  28,  1895,  entitled  "An  act  to  establi:^h  the  fees  of 
county,  township,  and  other  officer.^,  and  of  jurors  and  wit- 
nesse:5  in  this  state"  (Slats.  1895,  p.  267),  directed  the 
county  clerk,  upon  the  filing  of  the  inventory  and  appraise- 
ment in  the  administration  of  an  estate,  to  charge  and  col- 
lect the  sum  of  one  dollar  for  each  thousand  dollars  of 
the  appraised  valuation  in  excess  of  three  thousand  dollars. 
The  executor  of  the  last  will  and  testament  of  Charles  J. 
Wingerter  filed  the  inventory  and  appraisement  of  the  es- 
tate of  his  testator  with  the  county  clerk  of  San  Francisco, 
August  12,  1895,  and  paid  to  that  oflicer  the  sum  of  $325 
as  the  fee  for  filing  the  same.  June  2,  1897,  the  estate  of 
the  said  testator  was  distributed  to  the  plaintifiF  herein.  In 
May,  1897,  this  court  held  that  the  above  provision  of  the 
act  of  March  28,  1895,  was  unconstitutional.  (Fat jo  v.  Pfister, 
117  Cal.  83.)  The  present  action  was  brought  by  the  plain- 
tiff in  August,  1898,  to  recover  the  amount  so  paid  for  filing 
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the  inventory,  alleging  in  her  complaint  that  it  was  paid 
under  a  mutual  mistake  of  (lie  executor  and  the  clerk  in 
believing  that  ihe  statute  was  constitutional  and  valid.  A 
demurrer  to  the  complaint  on  the  part  of  the  defendant  was 
overruled  by  the  superior  court,  and  the  present  appeal  is 
from  the  judgment  entered  thereon. 

Section  1578  of  the  Civil  Code,  upon  which  the  plaintiff 
relies  for  recovery,  is  contained  in  the  chapter  relating  to 
•^consent,"  in  the  article  upon  contracts,  and  is  explanatory 
of  section  1567,  which  declares  that  an  apparent  consent  is 
not  real  or  free  if  obtained  through  "mistake."  A  contract 
thus  obtained  may  be  rescinded  (sec.  1689),  or  its  enforce- 
ment may  be  defended  at  law  or  enjoined  in  equity.  The 
section  cannot  be  invoked  to  sustain  an  action  for  the  re- 
covery of  taxes  or  other  public  debts  voluntarily  paid  under 
a  statute  which  is  afterwards  declared  to  be  unconstitutional. 
In  Cooley  v.  County  of  Calaveras,  121  Cal.  482,  it  was  said: 
"The  understanding  of  the  law  prevailing  at  the  time  of 
the  settlement  of  a  contract,  although  erroneous,  will  govern, 
and  the  subsequent  settlement  of  a  question  of  law  by  ju- 
dicial decision  does  not  create  such  a  mistake  of  law  as  courts 
will  rectify."  Under  the  rule  there  declared,  the  plaintiff 
is  not  entitled  to  a  recovery.  The  mistake  relied  on  in  Rued 
V,  Cooper,  119  Cal.  463,  cited  on  behalf  of  the  plaintiff,  was 
held  not  to  be  a  mistake  of  law,  and  the  decision  was  placed 
upon  the  ground  that  by  virtue  of  section  1542  of  the  Civil 
Code  the  release  given  to  the  plaintiff  did  not  include  the 
claim  sued  upon. 

The  judgment  is  reversed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 
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[S.  F.  No.  1920.    Department  One.— November  21,  1901.1 

RUTH  HARRISON,  Administratrix,  etc..  Appellant,  v. 
SUTTER  STREET  RAILWAY  COMPANY,  and  NA- 
TIONAL BREWING  COMPANY,  Respondents. 

Action  vob  Death — Colusion  of  Stbeet-bailwat  Cab  with  Bbbwebt 
Waoon — ^Instbuotion — PBESUMPnoN  OF  Negligence — Question  of 
Fact. — In  an  action  by  an  administratrix  against  a  street-railway 
company  and  a  brewery  company  to  recover  damages  for  the 
death  of  a  passenger  upon  a  street-car,  resulting  from  a  collision 
between  the  car  and  a  brewery  wagon,  it  was  proper  to  refuse  an 
instruction  that  there  was  a  presumption  of  negligence  against 
both  companies  defendant  from  the  fact  of  the  injury  to  the  de- 
ceased, in  the  absence  of  a  concession  that  the  instrumentalities  of 
both  defendants  caused  the  injury.  In  such  case,  what  instrumen- 
tality or  instrumentalities  caused  the  injury  is  a  question  of  fact 
for  the  jury. 

Id. — Babis  fob  Pbesumfiion  of  Neoliobncb  fbom  Injubt — Afflica- 
bhitt  of  Pbesumftion — Independent  Defendants — Open  Ques- 
tion.— The  presumption  of  negligence  from  the  fact  of  injury  is 
based  upon  probability,  and  only  arises  where  the  injury  results 
from  the  management  and  control  by  the  defendant  of  the  thing 
which  caused  the  injury,  and  cannot  apply  as  against  a  defendant 
who  did  not  have  such  management  and  control,  nor  in  favor  of  a 
plaintiff  who  seeks  to  recover  damages  for  injuries  against  two  de- 
fendants who  are  wholly  independent  of  each  other,  where  it  is  an 
open  question  as  to  which  defendant  had  control  of  the  particular 
instrumentality  that  caused  the  injury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  H.  Jordan,  and  Anson  Hilton,  for  Appellant. 

Naphtaly,  Freidenrich  &  Ackerman,  for  Sutter  Street 
Railway  Company,  Respondent. 

Marcus  Rosenthal,  Dunne  &  McPike,  and  P.  F.  Dunne, 
for  National  Brewing  Company,  Respondent. 

GAROUTTE,  J. — This  is  an  action  for  damages  for  per- 
sonal injuries,  brought  by  the  administratrix  of  the  estate 
of  John  B.  Harrison,  deceased.     Harrison  was  a  passengor 
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upon  a  street-car  of  defendant  the  Sutter  Street  Railway 
Company.  As  the  oar  was  passing  westward  upon  Pacific 
Avenue,  a  collision  occurred  between  the  car  and  a  brewery 
wagon  belonging  to  the  National  Brewing  Company,  and 
as  a  result  of  the  collision,  Harrison,  the  passenger,  was 
killed.  The  street-car  company  and  the  brewing  company 
are  made  defendants  in  the  action.  Judgment  went  in  their 
favor,  and  plaintiff  prosecutes  this  appeal. 

A  pure  question  of  law  is  presented  by  the  record,  and  it 
arises  upon  the  giving  of  certain  instructions  by  the  court, 
and  its  refusal  to  give  others.  Counsel  for  plaintiff,  in  his 
brief,  thus  declares  the  legal  proposition  involved  upon  the 
appeal:  "Of  the  three  instructions  asked  by  the  plaintiff 
and  refused  by  the  court,  one  point  was  sought  to  be  im- 
pressed upon  the  jury, — namely,  that  when  the  plaintiff  had 
shown  the  fact  that  the  deceased  was  a  passenger  upon  the 
car  of  the  defendant  railway  company;  that  an  accident 
had  occurred;  that  the  deceased  had  suffered  injury  thereby, 
and  the  extent  thereof,  all  "without  fault  on  his  part,  and 
that  both  defendants  were  involved  in  the  accident, — a 
presumption  of  negligence  arose  as  against  them  both,  which 
it  was  incumbent  upon  them  to  rebut.  The  instructions  by 
the  court  at  the  request  of  the  defendants  are  directly  op- 
posed to  this  view,  and  the  determination  of  the  propriety 
of  the  action  of  the  court  in  refusing  to  give  the  instructions 
asked  by  the  plaintiff,  and  giving  those  asked  by  the  de- 
fendants, is  the  principal  matter  involved  in  this  a])peal." 

The  general  principle  of  law  illustrated  by  the  declaration 
res  ipsa  loquitur  is  not  gainsaid  by  respondents,  but  the  ap- 
plication of  that  principle  to  the  facts  of  this  ca.^e  is  denied. 
This  general  principle  is  fully  considered  in  Judson  v.  Giant 
Powder  Co,,  107  Cal.  549,*  and  nothing  need  here  be  said 
upon  that  question,  other  than  to  restate  the  rule  in  it^s 
broadest  terms.  It  is  thus  declared  by  Shearman  and  Red- 
field  on  Negligence  (sec.  59) :  **When  a  thing  which  causes 
injury  is  shown  to  be  under  the  management  of  the  defend- 
ant, and  the  accident  is  such  a.s,  in  the  ordinary  course  of 
things,  does  not  happen  if  those  wlio  have  the  niana<;ement 
vLse  proper  care,  it  affords  reasonable  evidence,  in  tlie  ab- 
sence of  explanation  by  the  defendant,  that  the  accident 
arose  from  a  want  of  care."    Do  the  facts  of  this  case  bring 

148  Am.  St.  Rep.  146. 
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it  within  the  principle  of  law  declared?  The  court  is  con- 
vinced to  the  contrary.  In  the  case  at  bar  it  cannot  be  saicl 
that  the  management  of  the  car  caused  the  injury.  Neither 
can  it  be  said  that  the  management  of  the  brewing  com- 
pany's wagon  caused  the  injury.  It  therefore  follows  that 
the  court  cannot  say  which  instrument  caused  the  injury, 
the  car  or  the  wagon.  If  it  w^as  the  wagon,  it  was  an  in- 
strumentality not  under  the  management  of  the  railway 
company,  and  if  it  was  the  car,  it  was  an  instrumentality  not 
under  the  management  of  the  brewing  company.  And  in 
either  case,  as  to  the  other  defendant,  the  rule  of  law  here  laid 
down  by  the  law-writers  cannot  be  made  applicable  to  the 
facts. 

PlaintiflF  declares  that  under  this  rule  a  presumption  of 
negligence  arose  against  both  defendants.  This  cannot  be 
true.  Possibly  the  driver  recklessly  drove  his  wagon  against 
the  car,  or  possibly  the  gripman  of  the  car  intentionally 
drove  his  car  against  the  wagon.  Under  either  of  these 
alternatives,  it  cannot  be  said  that  the  innocent  party  was 
prima  facie  guilty  of  negligence  by  reason  of  the  collision. 
It  is  thus  plain  that  the  facts  of  the  case  cannot  be  made  to 
fit  the  legal  principle  invoked.  The  presumption  of  neg- 
ligence cannot  arise  in  this  case  against  both  defendants, 
unless  it  be  first  conceded  that  both  the  car  and  the  wagon 
were  joint  instrumentalities  in  causing  the  injury ;  and  this 
was  a  question  of  fact  for  the  jury.  In  the  illustration  given, 
but  one  of  these  instrumentalities  caused  the  injury,  and 
therefore  the  facts  of  the  case  put  it  outside  of  the  principle 
invoked  as  to  the  presumption  of  negligence. 

The  authorities  fully  support  the  conclusion  reached.  In 
McCurrie  v.  Southern  Pacific  Co.,  122  Cal.  558,  the  court 
said :  "A  prima  ja/cie  case  is  established  when  the  plaintifiF 
shows  that  he  was  injured  while  being  carried  as  a  passen- 
ger by  the  defendant,  and  that  the  injury  was  caused  by 
the  manner  in  which  the  defendant  used  or  directed  some 
agency  or  instrumentality  under  its  control."  In  Tomkins 
V.  Clay  Street  R.  R.  Co,,  66  Cal.  163,  upon  a  state  of  facts 
similar  to  those  here  presented,  it  was  held  error  in  the 
trial  court  to  refuse  the  following  instruction :  "If  you  find 
from  the  evidence  that  the  plaintiff  was  a  passenger  on  the 
street-car  of  the  defendant  the  Sutter  Street  Railroad  Com- 
pany, then  I  instruct  you  that  no  presumption  of  negli- 
gence as  against  the  Clay  Street  Hill  Railroad  Company 
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arises  from  the  fact  of  the  injury,  and  that  the  plaintiff  must 
show  by  a  preponderance  of  the  testimony  that  the  defend- 
ant the  Clay  Street  Railroad  Company  was  guilty  of  neg- 
ligence." In  holding  this  instruction  to  be  good  law,  the 
court  said:  "The  appellant  was  entitled  to  have  the  atten- 
tion of  the  jury  called  to  the  point,  that,  in  considering  the 
evidence,  the  mere  circumstance  that  plaintiff  had  been  in- 
jured as  a  result  of  the  collision  did  not  create  a  presump- 
tion of  negligence  on  appellant's  part."  In  that  case  the 
Clay  Street  Railroad  Company  stood  in  the  position  of  the 
brewing  company  in  this  case,  and  the  authority  is  square 
upon  the  point  that,  as  to  the  brewing  company,  negligence 
could  not  be  presumed  from  the  fact  of  the  collision.  It 
is  unnecessary  to  pursue  the  investigation  of  this  question 
further.  The  bed-rock  of  this  principle  of  presumption 
of  negligence  arising  from  the  fact  of  the  injury  is  that  of 
probabilities,  and  in  the  very  nature  of  things  it  cannot  be 
made  to  apply  in  favor  of  a  plaintiff  seeking  to  recover  dam- 
ages for  injuries  against  two  defendants  wholly  independent 
of  each  other,  it  being  an  open  question  as  to  which  defend- 
ant had  control  of  the  particular  instrumentality  that  caused 
the  injury.  If  it  were  a  conceded  fact  in  such  a  case  that 
the  instrumentalities  of  both  defendants  caused  the  injury, 
probably  the  principle  could  be  applied,  but  not  otherwise. 

There  is  nothing  further  in  the  record  demanding  ex- 
tended consideration. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[iSac.  No.  834.    Department  Two.— November  21,  1901.] 

J.  D.  BYERS  et  al.,  Appellants,  v.  COLONIAL  IRRIGA- 
TION COMPANY  OF  HONEY  LAKE  VALLEY,  Re- 
spondent. 

Water  Rights — Fobmjbb  Adjudication — Change  of  Place  of  Diveb- 
BION. — In  an  action  by  riparian  owners  to  enjoin  the  diversion  of 
waters  to  which  the  plaintiffs  were  entitled,  a  former  adjudication, 
giving  to  the  defendant's  predecessors  the  right  to  divert  the  waters 
of  a  river  above  its  junction  with  a  creek,  subject  to  the  condi- 
tion of  leaving  specified  amounts  of  water  in  the  stream  above 
that  point,  does  not,  of  itself,  confer  the  right  to  take  any  water 
below  the  junction;  but,  under  sections  1412  and  1413  of  the  Civil 
Code,  the  point  of  diversion  may  be  changed  so  as  to  take  the 
amount  of  water  to  which  defendant  is  entitled  below  the  junction, 
provided  the  rights  of  the  plaintiffs  are  not  interfered  with. 

Id. — Injunction — Pabtial  Nuisance — ^Abatement  of  Dam  not  Au- 
thorized.— Where  the  dam  of  the  defendants  is  not  found  to  be  a 
nuisance  in  itself,  but  only  that  it  is  a  nuisance  as  it  has  been 
used  to  interfere  with  the  plaintiff's  rights,  the  court  would  not  be 
justified  in  directing  its  total  abatement  or  removal;  but  it  is  suffi- 
cient that  the  defendant  be  enjoined  from  using  the  dam  in  such 
manner  as  to  make  it  a  nuisance  by  such  interference. 

Id. — Defective  Decree — Interference  with  Plaintiffs'  Rights. — A 
decree  merely  enjoining  the  defendant  from  using  the  dam  in  the 
future  "as  it  has  been  heretofore  maintained  and  used,"  is  defective 
in  not  enjoining  the  defendant  from  maintaining  or  using  the  dam 
in  such  manner  as  to  interfere  with  the  plaintiffs'  rights,  and  from 
diverting  from  the  stream  and  from  the  plaintiffs'  lands  any  of  the 
waters  of  the  stream  to  which,  as  found,  the  plaintiffs  are  entitled. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County.    Stanley  A.  Smith,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Goodwin  &  Goodwin,  for  Appellants. 

E.  V.  Spencer,  N.  Soderburg,  and  W.  P.  Williamson,  for 
Respondent. 

THE  COURT.— The  plaintiffs  appeal  from  a  judgment 
in  their  favor,  claiming  that  on  the  findings  a  different  judg- 
ment should  have  been  entered.  The  case  as  shown  by  the 
findings  is  as  follows:  The  plaintiffs  are  the  owners  of 
several  tracts  of  land,  described  in  the  complaint,  lying  in 
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one  body  on  the  west  shore  of  Honey  Lake,  in  Lassen  County, 
through  which  there  flows  easterly  into  the  lake,  through 
several  channels,  the  stream  known  as  Susan  River,  and 
the  suit  was  brought  to  enjoin  the  maintenance  of  a  dam 
lately  constructed  by  the  defendant  in  the  river,  to  the 
west  of  plaintiffs'  lands,  and  just  below  the  mouth  of  a 
confluent  known  as  Willow  Creek,  and  to  have  the  same 
abated  as  a  nuisance. 

The  findings  of  the  court;  so  far  as  material  to  the  ques- 
tion involved,  are,  that  the  plaintiffs  are  the  owners,  as 
riparian  proprietors  and  by  appropriation,  of  the  right  to 
use  the  waters  of  Willow*  Creek,  and  also  the  waters  of 
Susan  River,  except  certain  of  its  waters  subject  to  diversion 
by  the  defendant,  above  the  junction  of  the  streams,  as  ad- 
judicated in  a  former  decree,  and,  as  conclusion  of  law,  that 
they  are  entitled  to  the  unobstructed  flow  to  their  lands  of 
all  the  waters  of  Willow  Creek,  and  of  the  waters  of  the 
river,  except  those  subject  to  the  defendant's  right  of  di- 
ven>ion,  as  defined  in  the  former  decree;  "that  the  said 
dam,  as  constructed,  maintained,  and  used,  obstructed  the 
natural  and  regular  flow  of  the  waters  of  Willow  Creek  and 
Susan  River  to  plaintiffs'  lands,  .  .  .  and  diverted  from 
said  stream  at  said  point  large  quantities  of  said  waters, 
and  deprived  plaintiffs  of  the  use  thereof,  to  their  several 
great  and  irreparable  injury";  and  that  the  defendant,  at 
the  time  of  the  commencing  the  suit,  "then  was  and  still 
is  so  maintaining  and  using,  and  threatening  to  so  use 
and  maintain,  said  dam  so  as  to  obstruct  the  plaintiffs  in 
their  several  beneficial  uses  of  the  waters  of  said  stream," 
etc. ;  "that  the  dam  complained  of  .  .  .  enables  the  defend- 
ant to  divert,  at  the  site  thereof,  and  use  the  waters  of  Susan 
River,  which  it  is  entitled  to  store  and  use  under  the  terms 
of  the  decree  hereinbefore  set  out;  but  the  defendant  has  so 
used,  and  threatens  to  so  use,  said  dam  as  to  obstruct  the 
flow  of  the  waters  of  Willow  Creek  and  Susan  River  to 
plaintiffs'  lands,"  etc.;  and  as  conclusion  of  law  the  court 
finds  that  "the  dam  complained  of,  .  .  as  maintained  and 
used  by  the  defendant,  is  a  nuisance  to  said  plaintiffs,"  etc., 
"and  that  they  are  entitled  to  a  perpetual  injunction  re- 
straining the  defendant,  its  agents,"  etc.,  "from  maintain- 
ing said  nuisance,  and  from  in  any  manner  diverting  from 
said  stream,"  etc.,  "any  of  the  waters  to  which  plaintiffs  are 
entitled,  as  aforesaid." 


Digitized  by  LjOOQ IC 


Nov.  1901.]  Byebs  v.  Colonial  Irrigation  Co.  555 

The  judgment  entered  was,  that  the  dam  complained  of 
"is,  as  it  has  heretofore  been  maintained  and  used,  and 
as  it  is  now  maintained  and  used,  by  the  defendant,  a 
nuisance  to  the  plaintiffs,  and  to  each  of  them,  and  inter- 
feres with  the  comfortable  enjoyment  of  their,  and  each  of 
their,  property  in  and  to  the  waters  of  said  Willow  Creek 
and  Susan  River,"  and  that  the  defendant,  its  agents,  etc.,  be, 
"and  are  hereby,  perpetually  enjoined  from  maintaining 
and  using  said  dam  in  the  future  as  it  is  now,  and  ais  it 
has  heretofore  been,  maintained  and  used." 

The  plaintiffs  claim  that  on  the  facts  found  the  judgment 
should  have  been  for  the  abatement  of  the  dam,  and  also 
that  defendant  should  have  been  enjoined  from  diverting 
any  water  from  the  river  below  its  confluence  with  Willow 
Creek. 

With  regard  to  the  latter  point,  it  is  clear  that  the  right 
adjudicated  to  the  defendant's  predecessors  by  the  former 
decree  was  merely  the  right  to  divert  the  waters  of  the  river 
above  its  junction  with  Willow  Creek;  for  the  right  was 
subject  to  the  condition  that  there  should  be  left  in  the 
stream  above  that  point,  during  the  months  of  March, 
April,  May,  and  June  of  each  year,  1,000  inches  of  water 
measured  under  a  four-inch  pres.^ure,  and  at  other  periods 
250  inches.  It  cannot  be  claimed,  therefore,  that  the  de- 
fendant derived  from  the  decree  any  right  to  divert  the  water 
of  the  river  below  the  mouth  of  Willow  Creek;  and  still  less 
that  it  could  thus  acquire  any  right  to  divert  the  waters  of 
that  creek,  or  to  obstruct  them.  But,  under  the  provisions 
of  sectiqns  1412  and  1413  of  the  Civil  Code,  it  had  the 
right  to  change  the  point  of  diversion,  provided  the  plain- 
tiffs were  not  injured  by  the  change;  and  there  is  nothing  in 
the  findings  to  indicate  that  the  water  to  which  the  defend- 
ant was  entitled  could  not  be  diverted  at  the  dam  without 
such  injury. 

As  to  the  former  point,  it  is  not  found  that  the  dam  is  a 
nuisance  in  itself,  but  only  that  it  is  a  nuisance  as  it  had 
been  used,  and  the  court  would  not  have  been  justified  in 
directing  its  total  abatement  or  removal.  In  such  ca^^es  "a 
total  destruction  of  the  property  should  not  be  decreed."  It 
is  sufficient  that  the  party  be  enjoined  from  u-ing  the  struc- 
ture complained  of  in  such  a  manner  as  to  make  it  a  nuis- 
ance {Fresno  v.  Fremto  Canal  etc.  Co.,  98  Cal.  183,  184; 
McMenomy  v.  Baud,  87  Cal.  134;  Lorenz  v.  Waldron,  9u 
Cal.  249.) 
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But  the  decree  in  this  case  is  defective  in  not  confonning 
to  this  condition.  The  defendant  is  enjoined  merely  "from 
maintaining  and  using  the  dam  in  the  future  as  it  has 
heretofore  been  maintained  and  used";  and  it  is  clear  that 
the  manner  of  use  might  be  varied  without  relieving  the 
plaintiffs  from  the  injuries  suffered.  The  defendant  should 
have  been  enjoined — as,  in  effect,  provided  in  the  conclusion 
of  law — from  maintaining  or  using  the  dam  in  such  a  man- 
ner as  to  interfere  with  the  plaintiffs'  rights,  and  from  di- 
verting from  the  stream  and  the  plaintiffs'  lands  any  of 
the  waters  of  the  stream  to  which,  as  found,  they  are  en- 
titled. 

The  cause  is  therefore  remanded,  with  instructions  to  the 
lower  court  to  amend  the  judgment  by  striking  out  the 
words,  "are  hereby  perpetually  enjoined  from  maintaining 
and  using  said  dam  in  the  future  as  it  is  now,  and  as  it  has 
heretofore  been,  maintained  and  used,"  and  by  inserting  in 
lieu  thereof  the  following:  "are  hereby  perpetually  enjoined 
from  maintaining  and  using  said  dam  in  the  future  in  such 
a  manner  as  to  obstruct  the  flow  to  the  plaintiffs'  lands  of 
the  waters  of  Willow  Creek,  or  those  of  Susan  River,  to 
which  the  plaintiffs  are  found  to  be  entitled,  and  from 
diverting  the  said  waters  from  the  plaintiffs'  lands,  or  in  any 
way  depriving  them  thereof,  and  from  maintaining  and 
using  said  dam  so  as  in  any  way  to  interfere  with  the  rights 
of  the  defendant  as  determined  and  defined  by  the  findings 
and  by  this  judgment";  and  as  thus  amended  the  judgment 
is  affirmed. 
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[Sac.  No.  688.     In  Bank.— November  22,   190i.] 

E.  J.  CROLEY,  Respondent,  v.  CALIFORNIA  PACIFIC 
RAILROAD  COMPANY,  Appellant. 

Public  Bridge  between  Counties — Power  or  Supervisors — Contract 
WITH  Raimioad  Company — ^Money  Payment — Binding  Contract. 
— The  boards  of  supervisors  of  adjoining  counties  have  authority  to 
contract  with  a  railroad  company  for  the  payment  of  different  sums 
of  money  from  each  to  the  railroad  company  to  aid  it  in  the  con- 
struction of  a  new  bridge  across  a  river,  constituting  a  boundary 
between  the  two  counties,  so  as  to  make  a  separate  roadway  for 
teams  and  footmen,  and  another  underneath,  for  the  use  of  the 
railroad  company,  which  new  bridge  is  designed  to  replace  an  old 
dilapidated  bridge,  which  had  been  long  used  both  by  the  railroad 
company  and  the  public,  and  which  was  less  convenient  and  more 
dangerous  to  the  public.  The  contract  by  the  supervisors  to  pay 
the  money  so  agreed  to  be  paid  to  the  railroad  company,  which 
constructs  the  bridge  as  agreed,  is  binding  upon  the  county. 

Id. — Statutory  Construction — J^mitations  upon  Power  of  Super- 
visors— County  Government  Act  Inapplicable — Power  under 
Political  Code. — Section  26  of  the  County  Government  Act,  de- 
fining the  power  of  supervisors  to  build  bridges  within  the  county, 
and  placing  certain  limitations  upon  their  authority,  therein  set 
forth,  only  applies  to  bridges  built  "within  the  county,"  and  has 
no  application  to  a  bridge  constructed  -  across  a  river  which  is  the 
l)Oundary  between  two  counties.  ^  The  latter  case  is  governed  by 
section  2713  of  the  Political  Code,  which  is  plenary  in  its  terms, 
and  does  not  limit  the  power  of  the  supervisors  either  in  the  extent 
or  mode  in  which  it  is  to  be  exercised,  and  does  not  require  that 
the  entire  cost  of  construction  thereof  shall  be  borne  by  the  coun- 
ties, or  that  the  ownership  thereof  shall  be  vested  in  them;  and 
the  extent  and  mode  of  exercising  the  power  is  to  be  determined  by 
the  respective  boards  in  each  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  denying  a  new  trial. 
John  Hunt,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Hart,  and  Peter  F.  Dunne,  for  Appellant. 

Holl  &  Dunn,  for  Respondent. 

HARRISON,  J.— In  1893  the  appellant  contemplated 
the  construction  of  a  new  railroad  bridge  across  the  Sacra- 
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mento  River,  at  the  city  of  Sacramento,  and  in  response  to 
an  invitation  from  the  board  of  supervisors  of  the  county 
of  Sacramento,  its  engineer  appeared  before  that  board  and 
outlined  the  character  and  estimated  cost  of  the  bridge. 
There  was  at  that  time  a  bridge  across  the  river,  about  four 
hundred  feet  above  the  place  contemplated  for  such  con- 
struction, which  had  been  built  many  years  prior  thereto, 
and  which  had  been  used  as  a  railroad  bridge  by  the  appel- 
lant, and  also  by  the  people  of  Sacramento  and  Yolo  coun- 
ties, for  the  parage  of  teams  and  vehicles,  and  alongside  of 
which  there  was  also  a  foot-path  for  individual  travelers. 
This  bridge  had  become  quite  dilapidated,  and  the  new 
bridge  was  intended  to  replace  the  old  one,  and  also  to  af- 
ford relief  from  a  congested  travel  over  the  bridge  between 
the  two  counties,  and  obviate  the  danger  of  accidents  from 
moving  trains.  For  this  purpose  the  appellant  proposed  to 
construct  a  separate  roadway  for  teams  and  footmen,  and 
a  special  roadway  underneath  the  above  for  its  own  use, 
and  it  gave  to  the  board  an  estimate  of  the  amount  which 
the  overhead  wagon  and  foot  bridge  would  cost,  and  the 
benefit  to  the  county  by  reason  of  the  construction  of  such  . 
bridge,  and  desired  to  ascertain  whether  the  county  was  will- 
ing to  aid  in  its  construction.  Thereafter,  December  5,  1893, 
the  board  of  supervisors,  upon  a  consideration  of  this  propo- 
sition, adopted  a  resolution,  which  was  entered  upon  its 
records,  by  which  it  appropriated  the  sum  of  thirty  thou- 
sand dollars  to  assist  the  appellant  in  the  construction  of 
the  bridge,  to  be  paid  to  it  as  follows :  fifteen  thousand  dol- 
lars upon  the  signing  of  the  contract  by  the  company,  and 
the  remainder  upon  the  completion  of  the  bridge.  A 
copy  of  this  resolution  was  delivered  to  the  appellant,  and 
in  response  thereto,  on  December  7th,  it  gave  to  the  board 
a  written  notice  of  its  acceptance  of  the  offer,  and  agreed 
to  "construct  and  maintain,  in  connection  with  said  new 
railroad  bridge,  an  overhead  or  separate  roadway,  to  be 
maintained  by  the  California  Pacific  Railroad  Company, 
for  free  public  highway  purposes,  and  to  be  independent 
of  either  tracks  or  trains,"  and  that  it  would  prosecute  the 
construction  of  the  bridge  with  diligence,  and  finish  its  con- 
Btruction  on  or  before  December  31,  1895.  After  the  re-  . 
ceipt  of  this  notice  the  board  of  supervisors,  on  December 
14th,  adopted  the  following  resolution,  which  was  spread 
at  length  upon  its  records : — 
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"Resolved,  That  the  coiniminication  received  this  day 
from  the  California  Pacific!  Uailroad  Company,  accepting 
the  offer  of  this  board  of  thirty  thousand  dollars  heretofore 
made  to  the  said  company  for  the  construction  of  a  bridge 
over  the  Sacramento  River,  according  to  the  plans  hereto- 
fore submitted  by  Engineer  Wilkinson  of  said  company, 
and  it  appearing  to  the  board  that  the  terms  of  acceptance 
of  said  offer  are  in  accordance  vN:ith  the  intention  and  under- 
standing of  the  board,  it  is  ordered  that  said  letter  of  ac- 
ceptance be  received,  filed,  and  entered  in  full  upon  the 
minutes,  and  that  the  said  California  Pacific  Railroad  Com- 
pany is  authorized  to  present  its  demand  for  said  sum  in 
accordance  with  said  offer  heretofore  made  to  said  com- 
pany." 

The  first  installment  of  fifteen  thousand  dollars  was  there- 
upon paid  to  the  appellant,  and  it  thereafter  constructed 
the  bridge,  and  completed  the  same  December  16,  189.1. 
Thereupon  the  old  bridge  was  destroyed. 

October  29,  1895,  the  plaintiff  herein,  as  a  taxpayer  of 
the  county  of  Sacramento,  commenced  the  present  action  to 
enjoin  the  payment  of  the  installment  of  fifteen  thousand 
dollars  agreed  to  be  paid  upon  the  completion  of  the 
bridge,  upon  the  ground  that  the  appropriation  of  said 
money  by  the  board  of  supervisors  to  aid  the  appellant  in 
constructing  the  bridge  was  illegal  and  void,  alleging  in 
his  complaint,  as  grounds  for  the  relief  sought,  that  the 
board  of  supervisors  did  not  advertise  for  bids  for  the  con- 
struction of  the  bridge,  or  for  plans  and  specifications  there- 
of, and  that  no  plans  or  specifications  or  working  details 
for  the  construction  of  the  bridge  were  furnished  by  the  ap- 
pellant or  adopted  by  the  board  of  supervisors,  and  that  no 
bond  was  required  to  be  executed,  or  was  executed,  by  the 
appellant  for  the  faithful  performance  of  any  contract  for 
the  building  of  the  bridge;  also,  that  no  contract  for  the 
construction  of  the  bridge  was  entered  into  between  the  ap- 
pellant and  the  said  board  of  supervisors.  The  cause  was 
tried  by  the  court,  and  judgment  rendered  in  favor  of  the 
respondent,  from  which  and  from  an  order  denying  a  new 
trial  the  railroad  company  has  appealed. 

That  the  negotiations  between  the  appellant  and  the 
l)oard  of  supervisors  resulting  in  the  offer  on  the  part  of 
the  county  to  pay  to  the  appellant  the  sum  of  thirty  thou- 
sand dollars  towards  the  construction  of  the  bridge,  and 
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Ihe  accci)tance  of  that  offer  by  it,  and  its  sii1):K»queiit  eom- 
plianee  with  its  agreement  for  the  constrviction  of  the  bridge, 
would  have  constituted  a  binding  contract  between  two  in- 
dividuals capable  of  contracting,  is  a  proposition  not  open 
to  discussion.  It  is  contended,  however,  on  the  part  of  the 
respondent,  that  the  county  of  Sacramento  is  not  liable  for 
the  act  of  its  board  of  supervisors  in  agreeing  to  pay  this 
money,  for  the  reason  that  the  board  did  not  comply  wnth 
the  st^itutory  provisions  in  reference  to  the  construction  of 
a  bridge  by  a  county.  In  support  H)f  this  contention  it  re- 
lies upon  subdivision  4  of  section  25  of  the  County  Govern- 
ment Act  of  1891  (Stats.  1891,  p.  300),  wherein  it  is  pro- 
vided that  when  the  cost  of  the  construction  of  any  bridge 
exceeds  the  sum  of  five  hundred  dollars,  the  board  "must 
advertise  for  bids,  together  with  plans  and  si)ecifications, 
strain-.«5heets,  and  working  details  thereof,  and  shall  let  the 
contract  therefor  upon  the  plans  adopted  by  them, 
which  shall  be  attached  to  and  made  a  part  of  such  con- 
tract; and  the  person  or  corporation  whose  plans  are  adopted, 
and  to  whom  the  contract  is  awarded,  shall  be  required  to 
execute  a  bond,  to  be  approved  by  said  board,  for  the  faith- 
ful performance  of  such  contract" ;  and  contends  that  inas- 
much as  this  was  not  done,  the  agreement  to  pay  the  money 
was  illegal  and  void. 

Section  25  of  the  County  Government  Act  defines  the 
powers  of  the  boards  of  supervisors  in  their  respective  coun- 
ties, and  subdivision  4  of  the  section  confers  upon  them  the 
power  to  erect  and  maintain  bridges  "within  the  county." 
The  requirement  of  this  subdivision,  above  quoted,  that  the 
board  shall  advertise  for  bids,  together  with  plans  and  speci- 
fications, and  shall  require  a  bond  for  the  faithful  perform- 
ance of  the  contract,  is  contained  in  a  proviso  to  the  au- 
thority which  the  statute  has  conferred  upon  the  board  for 
the  construction  of  bridges,  and  as  that  authority  is  limited 
to  the  construction  of  bridges  "within  the  county,"  the 
terms  contained  in  the  proviso  are  also  limited  to  the  con- 
struction of  such  bridges.  The  Sacramento  River  is  the 
boundary  between  the  counties  of  Sacramento  and  Yolo,  and 
as  the  bridge  in  question  is  not  "within  the  county"  of 
Sacramento,  the  above  provision  in  subdivision  4  has  no 
application.  As  one  half  of  a  bridge  to  be  constructed  over 
a  river  which  is  the  boundary  between  tw^o  counties  would 
be  in  each  county,  it  is  readily  seen  that  its  constniction 
cannot  be  carried  out  under  the  provision  of  that  subdivi- 
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sion.  It  is  also  evident  that  neither  county  would  have 
the  right  to  construct  a  bridge  beyond  i|s  own  boundary 
line,  and  there  is  no  provision  in  the  subdivision  for  any 
concert  of  action  between  tlie  boards  of  the  two  counties, 
or  for  harmonizing  any  difference  between  them,  if  such 
should  exist. 

Section  2713  of  the  Political  Code  provides:  "Bridges 
crossing  the  line  between  counties  must  be  constructed  by 
the  counties  into  which  such  bridges  reach,  and  each  of  the 
counties  into  which  any  such  bridge  reaches  shall  pay  such 
portion  of  the  cost  of  such  bridge  as  shall  have  been  previously 
agreed  upon  by  the  board  of  supervisors  of  said  counties." 
As  the  County  Government  Act  contains  no  provision  in 
reference  to  the  construction  of  such  bridges,  this  provision 
of  the  Political  Code  is  not  superseded  thereby,  but  is  still 
in  full  force.  The  provision  is  plenary  in  its  terms,  and 
we  have  been  cited  to  no  provision  which  limits  the  authority 
of  the  board  of  supervisors  thus  given,  either  in  the  extent 
or  mode  in  which  it  is  to  be  exercised.  The  statute  does 
not,  in  terms,  require  that  the  entire  cost  of  the  construc- 
tion of  such  a  bridge  shall  be  borne  by  the  counties,  or  that 
when  constructed  its  owTiership  shall  be  vested  in  them. 
The  purpose  of  the  statute  conferring  this  authority  upon 
the  counties  is  to  provide  facilities  for  travel  and  inter- 
course between  different  parts  of  the  state,  and  if  such  fa- 
cilities can  be  secured  by  a  contribution  on  the  part  of  the 
counties  towards  the  cost  of  the  construction  of  a  bridge, 
whereby  ample  and  unimpeded  intercourse  may  be  had,  the 
purpose  of  the  statute  is  accomplished.  Subdivision  35  of 
section  25  of  the  County  Government  Act  gives  to  the  board 
of  supervisors  of  each  county  power  "to  do  and  perform  all 
other  acts  and  things  required  by  law,  not  in  this  act  enu- 
merated, or  which  may  be  necessary  to  the  full  discharge  of 
the  duties  of  the  legislative  authority  of  the  county  gov- 
ernment." The  above  provisiQn  of  the  Political  Code  im- 
poses a  duty  upon  the  legislative  authority  of  the  county 
government,  and  is  also  an  act  "required  by  law,  not  in  this 
act  enumerated."  As  this  section  of  the  Political  Code  im- 
poses this  duty  upon  boards  of  supervisors,  and  confers  upon 
them  the  power  to  perform  the  act,  but  does  not  proscribe 
the  mode  in  which  the  power  shall  be  exercised,  such  mode, 
as  well  as  the  extent  of  its  exercise,  is  to  be  determined  by 
the  respective  boards  in  each  particular  case.  It  was  shown 
CXXXIV.  Cal.— 3C 
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that  an  agreement  similar  to  the  one  under  consideration 
had  been  made  by  the  appellant  with  the  county  of  Yolo 
for  the  payment  by  that  county  of  the  sum  of  ten  thousand 
dollars  towards  the  construction  of  the  bridge. 

We  hold,  therefore,  that,  under  the  foregoing  provisions, 
the  board  of  supervisors  had  full  power  and  authority  to 
make  the  agreement  in  reference  to  the  construction  of  the 
bridge,  and  that  its  promise  to  pay  the  appellant  the  mono/ 
therein  agreed  by  it  is  binding  upon  the  county. 

The  judgment  and  order  are  reversed. 

Garoutte,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Beatly,  C.  J., 
and  Temple,  J.,  concurred. 


[L.  A.  No.  967.    Department  One.— November  22,  1901.] 

THE  STEARNS  RANCHOS  COMPANY,  Respondent,  v. 
S.  G.  Mcdowell  et  al.,  Defendants.  ANNA  MAUDE 
McDowell,  Appellant. 

Vendor  and  Pubchaseb — ^Action  to  Foreclose  Contract  of  Sale — 
Disclaimer — Adverse  Claim  of  Co-defendant. — In  an  action  by 
a  vendor  to  foreclose  a  contract  of  sale  by  reason  of  the  default  of 
the  purchaser  in  making  payments  thereon,  where  a  co-defendant, 
who  was  joined  as  an  alleged  claimant  under  the  contract,  dis- 
claimed any  interest  therein,  and  set  up  a  claim  of  title  adversely 
both  to  the  vendor  and  to  the  purchaser,  such  adverse  claim  is  not  a 
proper  subject  of  litigation  in  the  action. 

Id. — ^Determination  of  Adverse  Claim — Void  Judgment — Modifica- 
tion upon  Appeal. — A  judgment  in  such  action,  foreclosing  the 
contract  of  sale  as  to  all  of  the  defendants,  and  enjoining  the  de- 
fendants from  setting  up  any  claim  adverse  to  the  plaintiff,  and 
awarding  to  the  plaintiff  possession  as  against  the  defendants,  is 
void  as  to  the  defendant  who  disclaimed  all  interest  under  the  con- 
tract, and  asserted  the  adverse  claim.  The  judgment  being  broad 
enough  in  its  terms  to  include  the  adverse  claim,  though  void  in  re- 
lation thereto,  will  be  ordered  modified,  upon  appeal  of  the  defend- 
ant who'  asserted  it,  so  as  to  exclude  such  defendant  from  the  oper- 
ation of  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.     J.  W.  Ballard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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F.  0.  Daniel,  for  Appellant. 

E.  \V.  McGraw,  and  R.  Melrose,  for  Respondent. 

GAROUTTE,  J.— This  action  was  brought  to  foreclose 
a  contract  made  by  plaintiff  with  the  defendant  S.  G.  ilc- 
Dowell  for  the  sale  of  real  estate,  McDowell  having  failed 
to  make  the  payments  provided  for  by  the  contract.  Plaintiff 
made  appellant,  Anna  Maude  McDowell,  a  defendant,  al- 
leging that  she  claimed  some  intererft  in  said  lands  under 
S.  G.  McDowell.  The  answer  of  appellant  denied  that  she 
claimed  any  interest  in  the  land  under  the  defendant  S.  G. 
McDowell,  and  alleged  that  she  was  the  owner  of  one  half 
of  the  aforesaid  land,  holding  the  same  adversely  to  plaintiff 
and  defendant  S.  G.  McDowell,  and  setting  out  her  claim 
of  title.  Upon  this  allegation  she  asked  to  be  dismissed 
from  the  suit.  At  the  trial,  the  court  made  findings  of  fact 
to  the  effect  that  appellant  did  not  claim  any  interest  in 
the  land  under  McDowell;  and  in  its  conclusions  of  law 
held  that  her  adverse  claims  of  title  were  not  the  subject 
of  adjudication  in  the  action.  By  the  final  decree  it  was 
ordered,  adjudged,  and  decreed  that  all  of  the  defendants, 
including  this  appellant,  **be,  and  they  are  hereby,  finally 
foreclosed  of  all  right  and  interest  in  and  to  the  lands  in 
said  former  decree  and  hereinafter  mentioned,  .  .  .  and  that 
the  plaintiff  be,  and  it  is  hereby,  fully  restored  to  the  estate 
in  said  lands  held  by  it  previous  to  the  execution  of  said 
contract;  that  all  claims  of  defendants,  and  each  of  them, 
in  and  to  said  lands  adverse  to  plaintiff  are  henceforth  null 
and  void;  and  that  each  of  said  defendants  be,  and  they  are 
hereby,  debarred  and  enjoined  from  asserting  any  claim 
whatever  in  or  to  said  lands  or  premises,  or  any  part  thereof, 
adverse  to  plaintiff";  and  it  was  also  ordered  that  plaintiff 
have  and  "recover  judgment  against  said  defendants  for 
the  possession  of  said  lands  and  premises,  and  tliat  a  writ 
of  restitution  issue  therefor." 

Appellant,  having  disclaimed  any  interest  in.  the  land 
under  the  McDowell  contract,  and  the  adverse  claims  set 
up  by  her  not  being  proper  matters  to  be  litigated  in  the 
action,  and  not  being  litigated  in  the  action,  it  is  very  ap- 
parent that  the  final  judgment  rendered,  as  far  as  she  is 
concerned,  is  wholly  void.  Respondent,  by  its  brief,  de- 
clares: "The  only  point  of  difference  between  us  is  as  to 
the  effect  of  the  final  judgiiu  n.l.  v.lnch,  it  must  be  conceded, 
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is  in  its  terms  broad  enough  to  include  the  adver-^e  title." 
The  decree,  upon  its  face,  by  its  terms,  being  broad  enough 
to  include  appellant's  adverse  title,  was  necessarily  void  to 
that  extent,  and  she  had  the  right  to  appeal  from  such  void 
decree.  It  is  said  m  Merced  Bank  v.  Rosenthal,  99  Cal.  44 : 
"Still,  as  in  this  case  it  would  be  in  form  a  judgment  entered 
in  the  records  of  the  court  upon  which  final  process  might 
be  issued,  which,  although  void,  might  through  judicial 
machinery  be  made  oppressive  to  individuals,  it  is  therefore 
a  grievance  which  may  properly  be  remedied  by  a  tribunal 
which  exists  for  the  correction  of  errors." 

For  the  foregoing  reasons  the  cause  is  remanded,  with 
directions  to  the  trial  court  to  modify  its  judgment  in  ac- 
cordance with  the  foregoing  views. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac.  No.  813.   Department  Two.— November  22,  1901.] 

J.  D.  GOODWIN  et  al..  Respondents,  v.  JOHN  R.  PER- 
KINS  and  MARY  PERKINS,  Appellants. 

Mine  upon  Homestead — Improvements  under  Obal  Contract — ^Re- 
fusal TO  Sign  Agreed  Writing — Recoxtsry  of  Improvements — 
Findings — Conflicting  Evidence. — Alining  machinery  and  other 
improvements  erected  by  the  plaintiffs  upon  a  mine  situated  upon 
the  homestead  of  tlie  defendants,  under  an  oral  contract  therefor, 
and  for  possession  and  an  interest  in  the  mine,  which  it  was  agreed 
should  be  written  and  executed  by  the  parties,  but  which,  when 
drafted  by  the  plaintiffs,  and  orally  assented  to  as  correct  by  the  de- 
fendants, who  agi'oed  to  sign  it,  they  finally  refused  to  sign,  and 
thereupon  ousted  the  plaintiffs,  after  the  improvements  were  com- 
pleted as  agreed,  may  be  recovered  by  the  plaintiffs,  under  find- 
ings, upon  substantially  conflicting  evidence  of  such  facts  alleged 
in  the  complaint,  which  showed  that  the  plaintiffs,  as  tenants  at 
will  under  the  oral  contract,  w^ere  entitled  to  remove  the  improve- 
ments,  and  to  have  possession  for  that  purpose,  and  that  the  im- 
provements were  not  so  constructed  as  to  be  an  integral  part  of 
the  mine,  and  could  be  removed  without  injury  to  the  realty. 

Id. — Recovery  of  Improvements  as  Personal  Property — Possession 
— Tenancy   at   Will. — The    machinery   and   other    improvements, 
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under  the  facts  of  the  case,  may  be  recovered  aa  personal  property, 
upon  demand  therefor,  and  refusal  to  deliver  the  same  without 
temporary  possession  of  the  premises,  and  without  reference  to  any 
tenancy  at  will  upon  the  homestead  premises,  which  could  be  cre- 
ated only  as  provided  by  law,  by  a  properly  acknowledged  instru- 
ment.    [Per  Temple,  J.,  specially  concurring.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lassen  County  and  from  an  order  denying  a  new  trial.  F. 
A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Spencer  &  Raker,  and  H.  D.  &  G.  S.  Burroughs,  for  Ap- 
pellants. 

Goodwin  &  Goodwin,  for  Respondent*?. 

McFARLAND,  J. — This  case  involves  the  right  of  plain- 
tiffs to  certain  mining  machinery,  including  an  engine  and 
boiler,  quartz-mill,  battery,  with  buildings,  tools,  etc.,  placed 
by  them  on  certain  land  of  defendants.  Judgment  was  for 
plaintiffs  and  defendants  appealed. 

The  following  facts  are  alleged  by  plaintiffs  and  found 
by  the  court:  Defendants  are  husband  and  wife,  and  in 
August,  1895,  were  the  owners  of  a  tract  of  land  which  con- 
stituted their  homestead.  On  a  part  of  this  land  there  was 
evidence  of  a  gold-bearing  quartz  ledge  upon  which  some 
work  had  been  done,  and  which,  with  its  appurtenances, 
waa  known  as  the  "Lone  Pine"  mining  property.  In  said 
month  plaintiffs  offered  to  the  defendant  J.  R.  Perkins  to 
expend  two  thousand  dollars  in  machinery,  labor,  etc.,  in 
developing  said  quartz  ledge  in  accordance  with  a  certain 
agreement  then  verbally  made  between  them,  which  was 
to  be  put  into  the  form  of  a  written  contract,  and  which, 
when  written,  Perkins  promised  that  he  and  his  wufe  would 
sign.  The  agreement  which  Perkins  thus  promised  to  sign 
when  written  was,  briefly  stated,  that  plaintiffs  were  to  have 
possession  of  the  mining  premises  for  a  certain  period,  with 
leave  to  work  it,  etc. ;  and  if  within  the  time  specified  they 
should  put  on  the  two  thousand  dollars'  worth  of  improve- 
ments, and  in  addition  should  pay  defendants  one  thou- 
sand dollars,  then  defendants  were  to  convey  to  plaintiffs 
the  undivided  three  fourths  of  said  mining  property.  There 
were  also  some  agreements  about  a  division  of  gold  which 
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might  be  taken  out  during  the  working  period,  etc.,  that 
are  not  necessary  to  be  mentioned.  Perkins  requested  plain- 
tiflfs  to  have  the  agreement  reduced  to  writing,  but  by  mutual 
agreement,  in  order  to  save  delay,  plaintiffs  were  to  imme- 
diately take  possession  and  commence  work.  With  this 
understanding  plaintiffs  took  possession  and  commenced 
work.  A  few  days  afterwards,  a  draft  of  the  written  con- 
tract was  prepared  by  plaintiffs  and  submitted  to  Perkins, 
who  suggested  some  amendments,  which  were  agreed  to  by 
plaintiffs,  who  engrossed  the  contract  as  amended,  and  left 
the  same  with  the  defendants  for  their  signatures.  Defend- 
ants were  both  satisfied  with  the  contract,  and  promised 
to  sign  it  at  their  convenience,  and  thus  induced  plaintiffs 
to  proceed  with  the  improvements  with  the  understanding 
that  defendants  would  sign,  but  they  failed  and  refused 
to  do  so,  and  never  have  signed  the  said  contract.  After- 
wards, land  while  plaintiffs  were  in  possession  of  the  prem- 
ises and  improvements,  defendants  entered  and  ousted 
plaintiffs  therefrom.  The  improvements  were  put  on  the 
premises  for  the  purpose  of  conducting  the  business  of  min- 
ing, and  were  mining  improvements.  They  were  not  so 
constructed  or  attached  as  to  be  an  integral  part  of  the 
mine  or  premises,  and  can  be  removed  without  any  injury 
to  the  mine,  land,  or  premises.  The  court,  below  found 
that,  under  the  circumstances,  the  plaintiffs  were  tenants  at 
will,  and  had  the  right  to  remove  said  improvements,  and 
to  have  possession  for  that  purpose. 

The  main  questions  in  the  case  are  questions  of  fact,  and 
if  the  findings  of  fact  are  justified  by  the  evidence,  the 
judgment  is  right.  There  was  evidence  on  both  sides  of 
the  issues  of  fact;  but  there  was  testimony  directly  sustain- 
ing all  the  findings,  and  while  this  testimony  was  sharply 
contradicted  by  other  witnesses,  it  was  for  the  trial  court  to 
determine  the  preponderance.  We  cannot  say  that  the  evi- 
dence was  not  fairly  and  materially  "conflicting"  within  the 
established  rule,  and  therefore  we  cannot  here  disturb  these 
findings. 

There  are  some  exceptions  to  rulings  made  touching  the 
admissibility  of  evidence,  but  none  of  such  rulings  are  upon 
matters  material  to  the  decision  of  the  case.  There  was 
some  evidence  introduced  against  appellants'  objection  to 
the  point  that  a  small  part  of  the  machinery  put  on  the 
premises  had  been  borrowed  by  plaintiffs  from  a  third  party, 
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but  the  decision  was  not  upon  the  theory  that  any  part  of 
the  improvements  were  borrowed,  and  the  ruling  was  imma- 
terial. 

The  judgment  and  order  denying  a  new  trial  appealed 
from  are  affirmed. 

Henshaw,  J.,  concurred. 

TEMPLE,  J.,  concurring  specially. — I  concur  in  the 
judgment,  but  am  not  able  to  agree  that  the  plaintiffs  were 
tenants  at  will,  as  argued  in  the  briefs.  As  the  property 
constituted  a  homestead,  a  tenancy  of  any  kind  could  be 
created  only  as  provided  by  law,  by  an  instrument  in  writr 
ing,  signed  and  acknowledged  by  both  husband  and  wife. 
If  the  plaintiffs  had  paid  money  to  defendants  upon  a  void 
contract  for  the  purchase  of  land,  they  could,  after  demand, 
have  maintained  an  action  to  recover  the  money.  Here 
they  furnish  certain  personal  ])roperty  upon  such  a  con- 
tract, and  I  see  no  reason  why  they  may  not  recover  its 
possession  after  demand  and  refusal.  The  demand  for 
temporary  possession  of  the  land  is  immaterial,  and  the 
action  may  be  regarded  as  an  ordinary  suit  for  the  recovery 
of  personal  property. 


[L.  A.  No.  1041.    Department  Two.— November  22,  1901.] 

In  the  Matter  of  the  Estate  of  JUAN  YTURBURRU,  an  In- 
sane Person. 

Ii^BANE  Pebson — Liability  fob  Necessaries  at  State  Hospital — Or- 
der roB  Payments  by  Guardian. — ^An  insane  person  is  liable  for 
the  reasonable  value  of  necessaries  furnished  for  bis  support  at  the 
state  hospital,  as  required  by  the  law  of  the  state;  and  where  his 
estate  is  sufficient  for  his  support,  an  order  may  be  made  by  the  su- 
perior court  requiring  the  guardian  to  make  payments  for  his  care 
and  support  at  the  state  hospital. 

Id.— Constitutionality  of  Statute — General  Law — Taxation — 
SuppoBT  or  Hospital. — ^The  law  requiring  that  patients  at  the  hos- 
pital for  the  insane  shall  be  there  supported  out  of  their  own  es- 
state  is  wise  and  reasonable,  and  does  not  violate  the  constitution. 
The  law  is  general,  and  is  based  upon  a  proper  classification.  It 
does  not  impose  double  taxation,  or  any  taxation;  and  the  money 
ordered  paid  goes  to  the  support  of  the  hospital,  only  because  the 
patient  is  there  supported. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  directing  payment  to  the  southern  Califor- 
nia state  hospital,  by  the  guardian  of  an  insane  ward. 
Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  H.  Appel,  and  Walter  J.  Horgan,  for  Appellant, 

Tirey  L.  Ford,  Attorney-General,  and  George  L.  Hughes, 
for  Respondent. 

GRAY,  C. — This  is  an  appeal  from  an  order  of  the  su- 
perior court  directing  the  guardian  of  the  above-named  in- 
sane person  to  pay  certain  amounts  to  the  southern  Cali- 
fornia state  hospital  for  the  care  and  support  of  his  ward 
at  that  institution,  where  he  is  detained  under  a  commit- 
ment as  an  insane  person. 

The  only  point  urged  by  the  guardian  for  a  reversal  of 
the  order  is  to  the  effect  that  the  law  making  the  guardian 
of  the  estate  of  an  insane  person,  where  the  latter's  estate  is 
suflBcient,  responsible  for  his  maintenance  at  a  state  hos- 
pital for  the  insane  is  unconstitutional.  But  this  contention 
cannot  be  upheld. 

An  insane  person  is  liable  for  the  reasonable  value  of 
things  furnished  to  him,  necessary  for  his  support.  (Civ. 
Code,  sec.  38.)  This  was  so  at  common  law,  where  the  neces- 
saries were  furnished  by  an  individual,  and  we  have  never 
seen  a  case,  and  do  not  think  any  can  be  found,  holding  that 
this  rule  comes  in  conflict  with  any  provision  of  the  consti- 
tution of  this  state  or  of  any  other  state  of  the  Union.  We 
see  no  reason  why  the  same  rule  should  not  apply  to  a 
state  hospital  for  the  insane,  which  does  and  furnishes  for 
the  insane  person  only  those  things  required  by  the  law 
of  the  state.  Certainly,  those  things  which  are  required 
by  law  to  be  done  and  furnished  for  an  insane  person  may 
safely  be  classed  as  necessaries. 

The  contention  of  appellant  based  on  the  theory  that 
these  hospitals  are  charitable  and  eleemosynary  institutions, 
and  should  not  be  converted  into  boarding-houses,  finds  a 
ready  answer.  It  is  as  necessary  to  have  institutions  for 
the  restraint  of  the  insane,  whether  they  be  rich  or  poor,  as 
it  is  to  have  prisons  and  almshouses;  and  these  institutions 
for  the  insane  are  charitable  only  so  far  as  the  legislature 
makes  them  so.  There  is  nothing  in  the  constitution  inhibit- 
ing laws  extending  charity  to  people  in  need  of  it;  but  it 
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is  not  necessary  to  extend  charity  to  those  who  are  able  to 
support  themselves;  indeed,  it  would  be  unreasonable  to 
do  so. 

A  law  in  effect  requiring  that  patients  at  the  hospitals 
for  the  insane  shall  be  there  supported  out  of  their  own 
estates  is  w'ise  and  reasonable,  and  does  not  come  within  any 
inhibition  of  the  constitution  against  class  legislation.  The 
law,  on  the  contrary,  is  general  in  its  application,  and  recog- 
nizes no  classification  except  such  as  in  the  very  nature  of 
things  necejisarily  exists,  and  cannot  be  disregarded.  We 
presume  that  every  state  in  the  Union  has  its  "poor  laws,'' 
under  which  the  poor  and  needy,  whether  they  are  decrepit, 
sick,  or  insane,  find  protection  and  support.  Of  course, 
those  having  means  for  their  own  support  are  not  admitted 
to  the  benefits  of  these  laws.  The  distinction  between  the 
helpless  and  those  able  to  help  themselves  is  a  natural  one, 
and,  so  far  as  we  are  informed,  pervades  the  laws  of  all  civil- 
ized countries. 

It  is  not  double  taxation,  nor  taxation  at  all,  to  require 
a  man  to  be  supported  out  of  his  own  estate.  The  money 
ordered  paid  herein  is  for  the  maintenance  of  the  patient. 
It  goes  to  the  support  of  the  hospital,  only  because  of  the 
presence  of  the  patient  therein. 

As  supporting  the  foregoing  views  we  cite  McNairy  County 
V.  McCoiri,  101  Tenn.  74;  Simons  v.  Van  Benthuysen,  121 
Mich.  697;  Goodale  v.  Lawrence,  88  N.  Y.  513,*  and  cases 
therein  cited ;  Watt  v.  Smith,  89  Cal.  602.  In  the  last  case 
it  was  held  that  a  husband  was  liable  for  the  support  of 
his  indigent  wife  while  an  inmate  of  the  insane  asylum ;  and 
on  the  same  principle  the  inmate's  estate  would  be  liable. 
The  cases  cited  by  appellant  holding  to  a  contrary  view  as 
to  the  liability  of  the  husband  are  in  conflict  with  the  Cali- 
fornia case  cited,  and  are  not  to  be  regarded  as  authority 
in  this  state. 

We  advise  that  the  order  be  affirmed. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed.  Henshaw,  J.,  McFarland,  J. 

TEMPLE,  J.,  concurring. — ^I  concur.  The  appellant 
seems  to  think  that  since  he  was  forcibly  and  against  his  will 

142  Am.  Rep.  259. 
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deprived  of  his  liberty  and  confined  in  a  state  institution,  the 
law  will  not  imply  a  promise  on  his  part  to  pay  for  such 
maintenance.  Nor  has  he  been  convicted  of  any  offense 
which  might  authorize  the  collection  of  the  sum  as  coits, 
by  way  of  a  penalty.  It  is  averred  that  he  has  an  eijtatc, 
and  under  such  circumstances  the  law  provides  for  a  guard- 
ian, if  he  is  incompetent,  who  shall  provide  for  him  proper 
care,  with  such  degree  of  freedom  as  is  compatible  with  his 
condition.  Under  such  circumstances,  it  is  argued,  he  can- 
not be  imprisoned  and  deprived  of  such  medical  aid  as 
his  guardian  and  friends  could  furnish,  and  then  be  made 
to  pay  for  the  restraint. 

But  the  insane  have  always  been  regarded  as  subject  to 
control  on  the  part  of  the  state,  both  for  their  protection  and 
for  the  protection  of  others.  When  the  state  finds  it  neces- 
sary to  keep  them  in  its  hospitals,  I  see  no  reason  why  a 
charge  may  not  be  made  for  their  support.  If  they  have  a 
right  to  free  support  because  paupers  have,  to  make  the  law 
operate  alike  upon  all,  it  would  seem  that  the  balance  of 
the  comnmnity  would  be  equally  entitled. 


[S.   F.   No.    1809.     In  Bank.— November  23,    1901.] 

MARY  E.  riTZIlUGII,  Respondent,  v.  VERONICA  C. 

BAIRD,  Appellant. 
i^EASE  OF  House  not  Occupied  by  Tenant — ^Action  fob  Rent — Issue 

AS    TO    CONTBACT    OF    HIRING — CONFLICTING    EVIDENCE — SUPPOBT    OF 

Findings. — In  an  action  for  rent  upon  a  lease  of  a  house  for  six 
months,  where  the  defendant  did  not  occupy  the  house  leased,  and 
the  only  issue  presented  by  the  pleadings  was,  whether  the  de- 
fendant had  hired  the  premises  leased,  and  the  evidence  was  highly 
conflicting  upon  that  is^ue,  tbe  findings  in  favor  of  the  plaintitl 
will  not  be  disturbed  upon  appeal.  [Held,  contra^  by  Beatty,  C.  J., 
and  Temple,  J.,  dissenting,  that  upon  certain  undisputed  facts  tes- 
tified to,  the  plaintiff  was  not  entitled  to  recover.] 
Id. — Possession  by  Lessor — Recoupment  not  Pleaded — Evidence. — 
Where  the  defendant  pleaded  no  recoupment  on  account  of  the 
lessor's  possession  of  the  leased  premises,  and  did  not  offer  evi« 
dence  to  show  that  the  possession  was  of  any  value  to  the  lessor, 
and  the  lessor  testified  to  the  effect  that  the  occupancy  taken  was  to 
protect  the  house  and  its  contents  from  injury  in  case  it  should  re- 
main vacant,  such  possession  cannot  afifect  the  liability  of  the 
lessee  for  the  rent. 
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Id. — ADncE  of  Phtsioian  to  Lessee — Cross-examination — ^Privileoe 
— Upon  proper  cross-examination  of  the  defendant  lessee,  the  ad- 
vice of  a  physician  as  to  moving  into  the  house  may  he  proved,  if 
not  shown  to  be  in  any  respect  privileged. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    Edward  C.  Belcher,  Judge. 

The  main  facts  are  stated  in  the  opinion  of  the  court.  Fur- 
ther facts  are  stated  in  the  opinion  of  Beatty,  C.  J. 

Knight  &  Heggerty,  and  William  M.  Madden,  for  Appel- 
lant. 

Reel  B.  Terry,  and  Rodgers,  Paterson  &  Slack,  for  Re- 
spondent. 

THE  COURT.— The  complaint  alleges  that  the  plaintiflF 
rented  and  the  defendant  hired  from  her  a  certain  dwelling- 
house,  2519  Broadway,  San  Francisco,  "for  the  term  of  six 
months,  commencing  January  15,  1896,  ...  for  the  rental 
of  six  hundred  dollars,  in  six  equal  installments  of  one  hun- 
dred dollars  each,  in  advance,  on  the  Bfteenlh  day  of  each 
and  every  month."  The  defendant  denied  the  allegations 
of  the  complaint,  and  avers  that  the  plaintiff  never  rented 
to  her  any  house,  and  that  she  never  hired  any  house  from 
the  plaintifiF.  The  cause  was  tried  by  the  court  sitting  with- 
out a  jury,  and  the  court  found  the  facts  substantially  as 
alleged  in  the  complaint,  and  gave  plaintiff  judgment  for 
six  hundred  dollars  and  interest.  Defendant  appeals  from 
the  judgment  and  from  the  order  denying  her  motion  for 
a  new  trial. 

The  only  issue  presented  for  the  decision  of  the  court  wa^, 
whether  the  defendant  had  hired  the  premises  from  the 
plaintiff,  as  alleged  in  the  complaint.  Upon  this  issue,  testi- 
mony was  given  on  behalf  of  the  respective  parties  concern- 
ing the  negotiations  between  them  in  regard  to  such  hiring, 
and  the  court  determined  therefrom  in  accordance  with  the 
claim  of  the  plaintiff.  This  testimony  was  highly  conflicting, 
and  the  decision  of  the  trial  court  must  be  accepted  as  correct. 

The  proposition  of  the  appellant  that  she  is  not  liable  to 
the  plaintiff  for  the  full  amount  of  the  rent  agreed  upon, 
inasmuch  as  the  plaintiff  was  not  deprived  of  the  possession 
of  the  premises,  and  did  in  fact  occupy  them  a  portion  of 
the  time,  is  untenable.    There  was  no  issue  of  this  nature 
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before  the  court,  the  only  issue  being  whether  the  defendant 
had  made  a  contract  with  the  plaintiff  for  the  term  and  at 
the  rent  named  in  the  complaint.  The  defendant  did  not 
set  up  in  her  answer  any  claim  for  recoupment  of  the  plaint- 
iff's demand,  nor  was  any  evidence  presented  at  the  trial 
that  the  occupancy  of  tlie  premises  by  the  plaintiff  for  a 
portion  of  the  time  had  been  of  any  value  to  her.  The  testi- 
mony of  the  plaintiff  was  to  the  effect  that  her  occupancy 
of  the  house  wtis  for  the  purpose  of  protecting  it  and  its 
contents  from  injury  or  loi?s  in  case  it  should  have  remained 
vacant,  thus  relieving  the  defendant  of  an  obligation  which 
rested  upon  her  by  virtue  of  her  contract. 

No  error  was  committed  in  overruling  the  objection  to  the 
question  asked  of  the  appellant  concerning  the  advice  of  her 
physician  about  moving  into  the  house.  The  question  wa.s 
proper  cross-examination,  and  it  was  not  shown  to  be  in  any 
respect  privileged. 

The  judgment  and  order  are  affirmed. 

BEATTY,  C.  J.,  dissenting.— I  dissent.  It  is  true  that 
there  is  a  conflict  of  evidence  as  to  whether  the  terms  of  a 
lease  were  finally  settled  l)y  an  oral  agreement  between  the 
plaintiff  and  defendant.  But  there  is  no  conflict  of  evidence 
as  to  other  facts  of  controlling  force.  The  plaintiff  herself 
testifies:  **1  left  the  matter  entirejy  in  charge  of  my  hus- 
band. He  attended  to  it  for  me."  Armed  with  this  author- 
ity, and  acting  in  her  behalf,  plaintifl'^s  husband  caused  a 
written  lease  to  be  prepared  and  presented  to  defendant  for 
her  signature,  containing  important  stipulations  and  onerous 
conditions  which  had  never  been  mentioned  in  any  of  the 
oral  negotiations  between  plaintiff  and  defendant.  The  de- 
fendant was  not  then  in  possession  of  the  house,  and  had 
a  perfect  right  to  assume,  as  she  did  assume,  that  the  writ- 
ten lease  contained  the  conditions  upon  which  alone  she 
would  be  permitted  to  take  possc-sion,  and  whether  or  not  a 
valid  oral  lease  had  been  previously  concluded  by  plaintiff 
herself,  this  demand  made  by  her  authorized  agent  was  a 
repudiation  of  it,  upon  which  the  defendant  had  a  right  to 
act,  as  she  did,  in  declining  to  proceed  further. 

The  plaintiff  cannot,  after  authorizing  her  husband  to 
attend  to  the  matter  for  her,  evade  responsibility  for  his 
acts. 

The  judgment  and  order  are,  in  mj  opinion,  clearly  erro- 
neous, and  should  be  reversed. 
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TEMPLE,  J.,  concurring  in  dis^^ent. — I  concur  in  the  dis- 
senting opinion,  and  further  think  the  undisputed  facts 
show  that  phiintiff  had  no  right  of  action  for  rents  at  all. 
It  was  her  duty,  after  she  took  possession,  when  the  defend- 
ant refused  to  take  the  property,  to  do  the  best  she  could 
with  it,  and  she  could  only  recover  the  difference  between 
what  she  was  able  to  get  out  of  it,  and  the  agreed  rent.  This 
is,  of  course,  upon  the  supposition  that  there  was  a  valid 
demise  which  defendant  had  no  right  to  treat  as  rescinded. 


[8.  F.  No.  2782.    Department  One.— November  23,  1901.] 

MARIA  F.  ROWE,  Executrix,  Appellant,  v.  WILLIAM  T. 

SUCH  et  al.,  Respondents. 

Action  for  Death — ^Runaway  Horse — Burden  of  Proof — Negligence 
NOT  Presumed— Nonsuit. — In  an  action  by  an  executrix  to  re- 
cover for  the  death  of  the  testator,  caused  from  being  struck  by  a 
wagon  drawn  by  a  runaway  horse,  the  burden  of  proof  is  upon  the 
plaintiff  to  show  the  negligence  of  the  driver.  In  the  absence  of 
such  proof,  there  is  no  presumption  of  negligence  arising  from  the 
fact  that  the  horse  ran  away;  and  the  burden  is  not  thereby  cast 
upon  the  owner  of  the  team,  sued  as  defendant,  to  explain  how  or 
why  the  runaway  occurred;  but  the  defendant  is  entitled  to  a  non- 
suit. 

Id. — Evidence — Verdict  of  Coroner's  Jury  not  Admissible — Hear- 
say.— The  verdict  of  the  coroner's  jury  is  not  admissible  to  prove 
that  the  death  of  the  plaintiff's  testator  was  caused  by  the  negli- 
gence of  the  defendant.  The  verdict  could  not  bind  the  defendant, 
who  was  not  a  party  to  it,  and  upon  the  question  of  negligence  the 
opinion  of  the  coroner's  jury  was  inadmissible  hearsay. 

Id. — ^Expert  Evidence — Competency  and  Skiixfulness  of  Driver — 
Hypothetical  Question — Proper  Exclusion. — ^The  competency 
and  skillfulness  of  the  driver  of  the  wagon  was  not  a  proper  subject 
for  expert  evidence;  and  where  the  only  issue  related  to  the  negli- 
gence of  the  driver,  a  hypothetical  question  addressed  to  a  witnesfi. 
calling  for  his  opinion  as  to  the  competency  and  skillfulness  of  tlic 
driver,  which  assumed  facts  not  alleged  or  proved,  was  properly 
excluded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franoi:3Co  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge, 
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The  fads  are  stated  in  the  opinion  of  the  court. 
J.  C.  Bates,  for  Appellant. 

Welles  Whitmore,  C.  H.  Wilson,  and  W.  W.  Watson,  for 
Respondents. 

THE  COURT.— Plaintiff's  testate  was  killed  on  Van  Ness 
Avenue,  San  Francisco,  having  been  struck  by  a  wagon 
drawn  by  a  runaway  horse  belonging  to  defendant  Nelson, 
and  this  action  was  to  recover  damages  for  the  death.  At  the 
close  of  the  evidence  for  plaintiff,  the  court  granted  a  motion 
for  non-suit.  The  appeal  is  from  the  judgment  and  from 
the  order  denying  plaintiff's  motion  for  a  new  trial. 

The  driver  of  the  horse  was  not  called  by  plaintiff  as  a 
witness,  and  there  was  no  evidence  as  to  what  caused  the 
horse  to  run  away.  The  witnesses  Taggard  and  Wilson 
testified  that  their  attention  was  attracted  by  some  one 
crying  "WTioa,  whoa,"  and  on  looking  in  the  direction  of 
the  cry  they  saw  the  wagon  coming.  Witness  Taggard 
testified:  "The  driver  was  in  the  air,  and  he  sat  down  on 
the  ground,  and  the  horse  ran  away,  and  the  man  jumped 
up  and  ran  after  him.  The  horse  was  going  towards  Van 
Ness  Avenue,  and  the  driver  fell  off,  or  got  off,  about  right 
opposite  the  door  of  the  armory  on  Ellis  Street."  This 
witness  further  testified:  **The  driver  was  in  the  air  when 
I  saw  him,  between  the  seat  and  the  ground.  He  was  off 
the  seat.  .  .  .  The  horse  was  not  going  very  fast  then.  The 
driver  ran  after  the  horse.  The  horse  then  ran;  by  that 
time  the  reins  were  dangling  around  the  horse's  feet.  The 
horse  then  ran  so  fast  that  I  did  not  want  to  try  to  stop 
him."  The  horse  went  up  Willow  Avenue  to  Van  Ness 
Avenue,  where  he  turned  down  towards  Market  Street.  He 
ran  into  a  crowd  of  men  who  were  working  on  Van  Ness 
Avenue,  and  collided  with  deceased,  who  was  so  severely  hurt 
that  he  died  shortly  after  receiving  the  injury.  It  is  con- 
ceded that  there  was  no  contributory  negligence  on  the  part 
of  deceased. 

Appellant  contends  that  she  made  out  a  prima  facie  case 
against  the  defendant  Nelson,  under  whose  management  and 
control  the  horse  had  been  driven  by  his  driver,  Baumert, 
prior  to  the  accident.  Numerous  cases  are  cited  in  suppo-< 
of  the  rule  laid  down  in  Judson  v.  Giant  Powder  Co.,  107 
Cal.  556,  namely :  "When  a  thing  which  causes  the  injury 
is  shown  to  be  under  the  management  of  the  defendant,  and 
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the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  the 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of 
explanation  by  the  defendant,  that  the  accident  arose  from 
want  of  care."  In  short,  it  is  here  contended  that  the  pre- 
sumption of  negligence  arose  from  the  fact  that  the  horse 
ran  away,  and  that  the  burden  is  therefore  cast  upon  the 
owner  to  explain  how  or  why  it  happened.  The  rule  of 
law  here  invoked  cannot  be  ai)plied  to  the  state  of  facts  dis- 
closed by  the  foregoing  evidence.  The  following  cases  fully 
support  the  i-uling  of  the  trial  court:  Button  v,  Frink,  51 
Conn.  342  ;*  Quinlan  v.  Sixth  Avenue  R.  R.  Co,,  4  Daly,  487 ; 
Gollwald  V.  Bernheivier,  6  Daly,  212;  Gray  u.  Tompkins, 
15  N.  Y.  Supp.  953;  Cadwell  v.  Arnheim,  152  N.  Y.  182; 
Brown  v.  Collins,  53  N.  II.  442  ;*  Bennett  v.  Ford,  47  Ind. 
264;  O'Brien  v.  Miller,  60  Conn.  214 ;»  Creamer  v,  Mcllvain, 
89  Md.  343;*  Ilerrick  v.  Sullivan,  120  Mass.  576;  Miller  v, 
Cohen,  173  Pa.  St.  A8S]  Holmes  v.  Mather,  L.  R.  10  Ex.  261. 
•  Appellant  concedes  that  in  the  case  at  bar  the  horse  ran 
away  because  of  some  unexplained  cause.  There  is  abso- 
lutely no  evidence  pointing  to  negligence  on  the  part  of  the 
driver.  When  he  was  first  seen  he  was  "in  the  air,"  and 
falling  from  his  seat  to  the  ground.  Whether  he  lost  con- 
trol of  his  horse  through  negligence  is  not  shown,  nor  does 
any  fact  appear  from  which  negligence  could  be  inferred. 
Whatever  caused  the  runaway  is  matter  of  speculation,  pure 
and  simple,  and  it  is  as  fair  to  presume  that  the  cause  was 
unavoidable  as  that  it  was  the  fault  of  the  driver.  The  bur- 
den was  on  plaintiff  to  show  negligence  of  the  driver,  failing 
in  which  it  became  the  duty  of  the  trial  judge  to  take  the 
case  from  the  jury.  It  is  said  in  Button  v.  Frink,  the  Con- 
necticut case  cited:  "If  a  horse  is  running  away  with  his 
driver,  there  is  nothing  in  the  fact  itself  which  tends  to 
show  negligence  in  the  driver,  or  which  tends  to  show  how 
the  horse  became  unmanageable,  any  more  than  a  house  on 
fire  tends  to  show  the  origin  of  the  fire,  whether  accidental 
or  otherwise,  and  it  would  seem  that  it  could  as  well  be 
inferred,  in  such  a  case,  that  the  party  residing  in  the  house 
was  guilty  of  negligence  in  causing  its  destruction,  in  the 
absence  of  explanatory  evidence  showing  the  contrary,  as 
it  can  be  inferred  from  the  mere  fact  that  a  horse  is  run- 


1  50  Am.  Rep.  24.  8  26  Am.  St..  Rep.  320. 

2  IG  Am.  Rep.  372.  4  73  Am.  St.  Rep.  186. 
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ning  away  that  the  driver  is  guilty  of  negligence  in  caus- 
ing his  nmning,  in  the  absence  of  proof  to  the  contrary. 
If  such  a  doctrine  should  be  eslablished  as  the  law,  it  is  not 
easy  to  see  to  what  extent  it  might  not  be  carried."  And 
again:  "A  man  driving  furiously  along  the  street  runs 
into  my  carriage  and  breaks  it.  Here  the  act  indicates 
negligence  on  the  part  of  the  driver.  Again,  the  defend- 
ant's horse  is  running  furiou^^ly  along  the  street,  dragging 
the  shafts  of  a  carriage  after  him,  and  runs  against  and 
breaks  my  carriage.  This  indicates  accident  only,  and 
not  negligence." 

The  verdict  of  the  coroner's  jury  was  offered  in  evidence 
by  plaintiff,  and  on  objection  of  defendants  was  excluded, 
and  this  is  urged  as  error. 

Appellant  claims  that  the  coroner  acts  in  a  judicial  capa- 
city, and  that  the  verdict  of  the  jury  is  prima  facie  evidence 
of  the  cause  of  death.  It  was  admitted  that  the  deceased 
died  from  the  injury,  and  the  only  purpose  of  the  offer, 
therefore,  was  to  prove  negligence.  Upon  the  question  of 
negligence  the  opinion  of  the  jury  was  but  hearsay.  {Ilollis' 
ter  V,  Cordero,  76  Cal.  649.)  Viewed  as  a  judicial  proceed- 
ing, the  inquest  could  not  bind  defendant,  who  was  not  a 
party  to  it.  The  question  was  considered  in  the  following 
cases,  and  the  proceedings  at  the  inquest  excluded:  State 
V.  County  Commissioners,  54  Md.  426 ;  Germania  Life  In^. 
Co,  V,  Ross-Lemin,  24  Col.  43;^  Louis  v.  Connecticut  Life 
Ins.  Co,,  58  App.  Div.  137 ;  68  N.  Y.  Supp,  683 ;  Pittsburg 
etc,  Ry.  Co,  v,  McGrath,  115  111.  172;  Memphis  etc,  R,  R. 
Co.  V,  Womack,  84  Ala.  149;  The  Central  R,  R,  v.  Moore, 
61  Ga.  151. 

Plaintiff  called  as  a  witness  one  Martin,  and  asked  him 
the  following  question:  "I  will  ask  you  a  hypothetical 
question.  What  w^ould  you  say  if  the  driver  of  the  wagon 
going  up  a  grade,  or  on  an  even  street,  in  the  daytime,  the 
horse  in  an  ordinary  jog,  would  lose  control  of  his  horse, 
and  be  precipitated  to  the  ground — what  would  you  say 
as  to  the  competency  or  skillfulness  of  such  a  driver?"  De- 
fendants objected  on  the  ground  that  the  question  was  irrele- 
vant and  immaterial,  that  no  foundation  had  been  laid,  and 
that  it  assumed  facts  not  in  evidence.  The  court  rightly 
sustained  the  objection.  Hypothetical  questions,  where  al- 
lowable at  all,  must  conform  to  facts  proven,  which  this 
question  failed  to  do.  Furthermore,  the  ))leadings  did  not 
put  in  issue  the  general  skillfulness  of  the  driver;  the  issue 
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raised  was  as  to  his  negligent  management  of  the  horse, 
which  did  not  necessarily  depend  upon  the  general  fitness 
of  the  driver.  The  complaint  alleged  only  that  the  driver 
was  negligent  and  careless,  and  niLsnianaged  his  horse,  and 
hence  the  accident.  Besides,  it  was  not  a  case  where  expert 
testimony,  such  as  was  sought  to  be  elicited,  was  admissible 
to  prove  the  competency  or  incompetency  of  the  driver. 

The  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hear- 
ing in  Bank,  and  filed  the  following  opinion  on  the  24th  of 
December,  1901: — 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  re- 
hearing. The  proposition  discussed  in  the  opinion  of  the 
Department,  and  upon  which  the  case  is  decided,  is  not  the 
proposition  upon  which  a  correct  decision  depends. 

It  is  true  that  the  appellant  does  quote  and  claim  the 
application  of  the  rule  thoroughly  established  by  several 
recent  decisions  of  this  court,  that  "when  a  thing  which 
causes  the  injury  is  shown  to  be  under  the  management  of 
the  defendant,  and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who  have  the  man- 
agement use  the  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defendant,  that  the 
accident  arose  from  the  want  of  care."  But  she  does  not  con- 
tend, and  her  case  does  not  require  her  to  maintain,  that 
a  legal  presumption  of  negligence  arose  from  the  mere  fact 
that  the  horse  ran  away,  requiring  the  court  to  instruct  the 
jury  that  upon  proof  of  that  fact  alone  they  nnist,  in  the 
absence  of  explanation  by  the  defendant,  find  a  verdict  in 
her  favor.  No  question  as  to  the  shifting  of  the  burden 
of  proof  was  or  could  be  involved  in  the  case.  The  plain- 
tiff had  been  nonsuited  by  the  trial  court,  and  all  that  was 
necessary  for  her  to  do  in  order  to  reverse  that  order  was 
to  show  that  she  had-  introduced  evidence  sufficient  to  make 
out  a  prima  facie  case  for  the  jury — a  case,  that  is  to  say, 
from  which  negligence  might  be  inferred  as  matter  of  fact, 
as  contradistinguished  from  a  presumption  of  law. 

In  view  of  this  distinction,  the  long  list  of  cases  cited  in 
CXXXIV.  Cal.— 37 
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the  Department  opinion  falls  very  far  short  of  sustaining 
the  ruling  of  the  trial  court.  Take  the  first  case  cited. 
{Button  V,  Frink,  51  Conn.  342.)  There,  the  defendant's 
horse  ran  away  in  consequence  of  a  broken  bridle,  causing 
a  collision,  in  which  plaintiff  was  injured.  Upon  this  evi-' 
deilce  the  trial  judge  instructed  the  jury,  in  effect,  "that 
in  the  absence  of  explanatory  testimony  by  the  defendant, 
showing  that  he  was  guilty  of  no  negligence,  negligence 
might  be  inferred  against  him  as  matter  of  law."  On  ap- 
peal, this  was  held  to  be  error,  upon  the  ground,  expressly ' 
stated  in  the  opinion,  that  the  court  could  not  instruct  the 
jury,  08  matter  of  law,  that  such  evidence  was  sufficient  to 
make  out  a  prima  facie  case  of  negligence,  and  to  shift  the 
burden  of  proof  to  the  defendant  to  explain  or  excuse  it. 
But  they  did  not  decide  that  on  such  a  case  the  court  could 
properly  grant  a  nonsuit.  On  the  contrary,  they  took  pains 
to  distinguish  the  cases  in  which,  upon  a  similar  state  of  the 
evidence,  nonsuits  had  been  refused,  and  point  out,  what  is 
sufficiently  apparent,  that  on  a  motion  for  a  nonsuit  the 
court  can  only  consider  what  the  evidence  tends  to  prove 
as  matter  of  fact,  and  if  it  is  prima  facie  sufficient,  leave 
it  to  the  jury  to  determine  the  fact — while  in  giving  the 
instruction  there  in  question  *  the  court  had  usurped  the 
province  of  the  jury  in  holding  that  evidence  from  which 
a  jury  might  or  might  not  infer  negligence  as  a  fact  estab- 
lished a  legal  presumption  of  negligence.  So  far  from 
holding  that  the  fact  of  the  runaway  and  collision  is  no 
evidence  of  negligence,  the  court,  in  its  opinion,  uses  this 
plain  and  unequivocal  language:  "Now,  in  suits  brought 
for  damages  done  in  these  cases,  if  the  plaintiff  should 
prove  only  the  fact  of  the  collision,  and  the  defendant  should 
offer  no  evidence  whatever,  the  court  ought  to  charge  the 
jvry  that  the  burden  of  proof  is  not  in  either  case  thrown 
upon  the  defendant  as  matter  of  law,  but  that  the  plaintiff 
is  to  recover  or  not,  according  as  they  shall,  in  the  exercise 
of  their  judgment,  consider  the  acts  as  in  themselves  indi- 
cating or  not  indicating  negligence  on  the  part  of  the  re- 
spondent. The  failure  of  the  defendant  to  offer  any  ex- 
planatory evidence  may  operate  to  strengthen  the  plaintiff's 
case,  hut  it  must  always  be  in  a  case  where  the  act  done  car- 
ries, in  itself,  an  indication  of  negligence,  or  in  other  words, 
creates  a  presumption  of  fact,  not  of  law,  that  the  defend- 
ant had  been  guilty  of  negligence." 

The  italics  in  the  above  quotation  are  mine,  and  are  in- 
tended to  call  attention  to  the  distinction  constantly  insisted 
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upon  throughout  the  opinion,  between  the  question  of  fact 
involved  in  the  motion  for  a  nonsuit  and  the  unwarranted 
presumption  of  law  stated  in  the  instruction.  Note,  also, 
that  upon  mere  proof  of  the  collision  the  plaintiff  has  made 
a  case  for  the  jury  which  may  be  strengthened  by  the  fail- 
ure of  the  defendant  to  offer  explanatory  evidence.  Still 
another  thing  to  be  noted  in  this  opinion  for  its  bearing  on 
the  present  case  is  the  distinction  made  between  the  case  of 
a  horse  running  away  without  a  driver,  and  the  cases  in 
which  the  driver  is  holding  the  reins  and  exerting  all  his 
power  to  check  the  team.  In  the  latter  case  it  is  said  that 
there  is  nothing  in  the  mere  fact  of  the  runaway  tending  to 
prove  negligence,  but  there  is  no  question  of  the  authority 
of  those  cases  in  w^hich  it  has  been  held  that  horses  running 
in  a  public  street  without  a  driver  is,  of  itself,  evidence  of 
negligence  requiring  explanation.  Several  cases  holding 
this  doctrine  are  cited  in  appellant's  brief,  and  I  know  of 
none  to  the  contrary.  A  single  citation  will  suffice  to  show 
the  solid  basis  upon  which  the  doctrine  rests:  ^The  fact 
itself  that  a  team  is  found  running  away  upon  the  streets 
of  a  city,  without  a  driver,  requires  explanation  as  to  how 
and  why  this  should  have  been,  and  if  the  driver  is  not 
produced  as  a  witness,  or  his  absence  accounted  for,  it  is 
fair  to  presume  that  no  satisfactory  explanation  could  have 
been  given."     {Maus  v.  Broderickj  SI"  La.  Ann.  1153.) 

In  this  case  the  horse  ran  away  without  a  driver.  The 
evidence  shows  that  he  left  the  wagon,  losing  the  control 
of  reins  and  brake  before  the  horse  started  to  run.  How 
he  came  to  leave  the  wagon,  no  one  knows.  He  was  heard 
to  cry  out,  "Whoa,  whoa,"  and  the  witnesses,  on  turning  to 
look,  saw  him  in  the  air,  between  his  seat  and  the  pavement. 
He  *'sat"  on  the  ground,  but  immediately  got  up  and  ran 
after  the  horse,  which  then  for  the  first  time  started  to  run. 
There  is  nothing  in  this  evidence  to  warrant  an  inference 
that  the  driver  was  thrown  from  the  wagon  by  reason  of 
some  accident.  There  is  no  suggestion  of  an  accident,  and 
a  sober  driver  is  not  likely  to  be  thrown  from  a  slowly  mov- 
ing wagon  on  one  of  the  city  streets.  I  should  infer,  on 
the  contrary,  and  certainly  a  jury  would  have  been  war- 
ranted in  assuming,  in  the  absence  of  any  explanation,  that 
the  driver  had  dropped  the  reins  and  jumped  to  the  ground 
for  the  purpose  of  recovering  them. 

The  case,  in  my  opinion,  was  clearly  one  for  the  jury. 


Digitized  by  LjOOQIC 


580  DPviNKiiorsE  v.  Merritt.  [134    Cal. 


[S.  F.  No.  2r>Gl.  Pppartineiit  Two.— November  26,  1901.] 

JOHN  A.  DKINKIIOUSE,  Administrator,  of  Estate  of 
Hattie  A.  Trundle,  Deceased,  Appellant,  v.  EMMA  L. 
MERRITT  and  W.  R.  II.  ADAMSON,  Executors  of 
Will  of  Adolph  Sutro,  Deceased,  Respondents. 

Estates  or  Deceased  Persons — Action  upon  Claim — Tort  of  Tes- 
tator AGAINST  Intestate — Agreed  Provision  in  Will — Satisfac- 
tion— Prior  Death  of  Intestate. — Where  a  wrong  done  by  a 
deceased  testator  a^inst  a  deceased  intestate  was  settled  by  an 
agreement  between  them  that  the  former  should  make  provision  in 
his  last  will  in  satisfaction  thereof,  and  the  agreement  was  fully 
performed  in  the  last  will  of  the  testator,  the  claim  for  the  tort 
was  thus  extinguished;  and  the  fact  that  the  person  wronged  died 
intestate  before  the  death  of  the  testator  cannot  justify  the  pre- 
sentation of  a  claim  by  the  administrator  of  the  deceased  intestate 
against  the  estate  of  the  deceased  testator,  or  support  an  action 
upon  such  claim. 

Id. — Remedy  under  Will  in  Probate  Jurisdiction. — If  the  estate  of 
the  deceased  intestate  has  any  interest  in  the  estate  of  the  deceased 
testator,  it  exists  by  virtue  of  the  will  of  the  latter,  and  is  the  ap- 
propriate subject  of  probate  jurisdiction  in  the  administration  and 
distribution  of  that  estate;  and  the  sole  remedy  of  the  administra- 
tor of  the  intestate  is  to  be  sought  in  that  jurisdiction,  under  the 
will  of  the  testator. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco.  J.  C.  B.  Hebbard, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  Ruef,  E.  A.  Holman,  Welles  Whitmore,  and  E.  B. 
Mering,  for  Appellant. 

Lloyd  &  Wood,  and  McKinstry,  Bradley  &  McKinstry, 
for  Emma  L.  Merritt,  Respondent. 

Campbell,  Metson  &  Campbell,  for  W.  R.  H.  Adamson, 
Respondent. 

THE  COURT. — This  action  is  based  upon  a  claim  against 
the  estate  of  Adolph  Sutro  for  fifty  thousand  dollars,  pre- 
sented by  plaintill*  to  defendants  and  by  them  rejected.  The 
demurrer  to  the  complaint  was  sustained  on  the  ground  of 
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"lack  of  jurisdiction,"  and  without  leave  to  amend.     The 
defendants  had  judgment,  from  which  plaintiff  appeals. 

The  essential  facts  as  set  out  in  the  complaint  are  as  fol- 
lows: "That  in  the  month  of  July,  1879,  at  Virginia  City, 
in  the  state  of  Nevada,  said  Adolph  Sutro  and  Leah  Sutro, 
his  wife,  in  the  presence  of  each  other,  committed  a  wanton, 
unprovoked,  violent,  and  malicious  personal  assault  and  bat- 
tery on  said  Hattie  A.  Trundle,  and  then  and  there,  with 
malice,  used,  spoke,  and  published  of  and  concerning  and 
toward  said  Hattie  A.  Trundle  certain  false,  scandalous,  and 
malicious  language  in  the  presence  and  hearing  of  third 
parties,  all  of  which  caused  great  public  scandal  concerning 
said  Hattie  A.  Trundle,  deceased ;  that  said  Hattie  A.  Trundle 
thereafter  intended,  and  announced  her  intention  to  said 
Adolph  Sutro  to  commence  legal  actions  for  damages  against 
said  Adolph  Sutro  therefor,  but  at  the  request  of  said  Adolph 
Sutro  did  not  do  so,  and  refrained  from  so  doing,  and  waived 
her  legal  rights  in  the  premises  in  that  regard,  on  the  ex- 
press promise  made  and  contract  and  agreement  of  said 
Adolph  Sutro,  entered  into  with  said  Hattie  A.  Trundle, 
that  he  would  make  reparation  and  compensation  for  said 
wrongs  by  the  provision  hereafter  mentioned  in  his  will, 
for  said  Hattie  A.  Trundle ;  that  in  reliance  on  said  promise, 
agreement,  and  contract,  and  in  consideration  thereof,  said 
Hattie  A.  Trundle  refrained  from  any  legal  proceedings 
whatever  in  the  premises,  and  accepted  the  same  and  said 
provision  to  be  made  in  the  will  of  said  Adolph  Sutro  in 
satisfaction  thereof;  that  under  and  in  accordance  wiih  said 
promise,  agreement,  and  contract,  said  Adolph  Sutro  made 
and  executed  on  the  twenty-second  day  of  May,  1882,  his 
last  will  and  testament,  which  will  and  testament  .  .  .  has 
been  duly  proven  and  admitted  to  probate  in  the  matter 
of  the  estate  of  Adolph  Sutro,  deceased;  .  .  .  that  said  will, 
in  so  far  as  it  concerns  said  agreement  with  said  Hattie  A. 
Trundle,  was  and  is  in  the  words  and  figures  following,  to 
wit :  ^I,  Adolph  Sutro,  do  hereby  make,  publish,  and  de- 
clare the  following  as  and  to  be  my  last  will  and  testament. 
I  give,  devise,  and  bequeath  to  the  parties,  purposes,  and 
objects  hereinafter  named  and  specified  as  follows,  to  wit: 
.  '.  .  Eighteenth.  Unto  Miss  Ilattio  Trundle,  of  Washincr- 
ton,  District  of  Columbia,  heretofore  known  as  My<.  Cleorge 
Allen,  the  sum  of  fifty  thousand  dollars  (?r)0,00()),  as  a 
reparation,  as  far  as  may  be  possible,  for  the  injury  done  her 
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by  a  scandalous  charge  falsely  and  maliciously  at  Virginia 
City,  state  of  Nevada,  in  the  month  of  July,  1879,  then  and 
there  brought  against  her.'  That  said  provision  was  made 
for  a  valuable  consideration  then  existing,  to  wit,  for  the 
fcaid  waiver  of  the  said  legal  rights  of  said  Hattie  A.  Trundle, 
which  were  then  existing,  as  under  the  laws  of  the  state  of 
Nevada  said  rights  did  not  outlaw  until  the  expiration  of 
two  years,  exclusive  of  the  time  of  non-residence  of  a  de- 
fcndanl;  that  said  Adolph  Sutro  was  in  said  state  of  Nevada 
for  less  than  a  year  between  July,  1879,  and  May  22,  1882/' 

The  complaint  also  sets  forth  facts  showing  that  Hattie 
A.  Trundle  died  intestate,  previous  to  the  decease  of  Sutro. 

We  think  the  demurrer  to  the  complaint  was  properly 
sustained. 

The  agreement  of  Sutro,  "that  he  would  make  reparation 
and  compensation  for  said  wrongs  by  the  provision  herein- 
after mentioned  in  hie  will,"  was  complied  with  and  fully 
performed  on  the  part  of  Sutro  w^hen  he  left  at  his  death 
a  will  to  the  effect  agreed  upon ;  and  such  performance  on 
his  part  extinguished  whatever  obligation  previously  existed, 
and  left  nothing  upon  which  to  base  a  contract  claim,  or 
which  required  the  presentation  of  a  claim  against  the  es- 
tate. "Full  performance  of  an  obligation,  by  the  party 
W'hose  duty  it  is  to  perform  it,  or  by  any  other  person  on 
his  behalf,  and  with  his  assent,  if  accepted  by  the  creditor, 
extinguishes  it."  (Civ.  Code,  sec.  1473.)  It  is  expressly 
alleged  in  the  complaint  that  plaintiflF's  intestate  accepted 
the  "provision  to  be  made  in  said  will"  in  satisfaction  of  her 
claim.  We  conclude  that  if  plaintiff  has  any  interest  at 
all  in  the  estate  of  Sutro  it  exists  by  virtue  of  the  will,  and 
is  the  appropriate  subject  of  the  jurisdiction  of  the  probate 
court  in  the  administration  and  distribution  of  that  estate, 
and  that  a  suit  cannot  be  maintained  upon  an  obligation 
that  has  been  extinguished. 

It  is  not  necessary  for  us  here  to  discuss  the  subject  of 
lapsed  legacies,  for  that  must  be  left  to  the  jurisdiction,  in 
the  first  instance,  of  the  proper  tribunal,  to  wit,  the  probate 
court,  and  anything  we  might  say  here  as  to  that  would  be 
only  obiter. 

The  judgment  is  affirmed. 
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[Sac.  No.  830.     Department  Two.— November  26,  1901.] 

TUOLUMNE    CONSOLIDATED    MINING    COMPANY, 
Appellant,  v.  A.  C.  MAIER,  Respondent. 

Muting  Claims — Water  Rights — Ditch — Pbiob  Appropriation — In- 
junction— Findings  against  Evidence. — In  an  action  by  the 
owner  of  a  mining  claim  to  enjoin  interference  with  the  plaintiff's 
ditch,  which  conveyed  water  for  mining  purposes  across  defend- 
ant's claim,  findings  in  favor  of  the  defendant,  under  his  cross- 
complaint  seeking  an  injunction  against  the  plaintiff,  to  the  effect 
that  he  had  made  a  prior  location  of  the  water  right  and  of  his 
quarts  mine,  are  against  evidence  which  shows  the  initiation  of  a 
prior  right  to  the  water  and  ditch  in  the  plaintiff,  and  does  not 
show  any  notice  of  appropriation  of  the  water  by  the  defendant, 
but  shows  that  the  defendant's  first  use  of  the  water  was  subsequent 
in  point  of  time  to  plaintiff's  appropriation  thereof,  and  does  not 
show  that  the  defendant  had  discovered  any  minerals  within  his 
quartz  location  until  after  plaintiff's  right  to  maintain  his  ditch 
had  attached. 

Id. — ^Location  of  Mining  Claim — Dibooveby  of  Mineral. — ^There  can 
be  no  valid  location  of  a  mining  claim  without  an  actual  discov- 
ery of  mineral  thereon;  and  conceding  that  a  previous  location 
without  such  discovery  may  become  valid  by  a  subsequent  discov- 
ery of  mineral,  the  land  must  be  treated  as  government  land  up 
to  the  time  of  such  discovery.  A  location  based  upon  a  discovery 
within  the  limits  of  another  existing  and  valid  location  is  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Toul- 
umne  County.    G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  P.  O'Brien,  for  Appellant. 

F.  W,  Street,  for  Respondent. 

THE  COURT. — Action  for  an  injunction  against  the  in- 
terference of  defendant  with  plaintiff's  ditch.  The  defend- 
ant filed  a  cross-complaint,  alleging  that  he  was  the  owner 
of  the  Buena  Vista  Quartz  Mine,  situated  below  the  head 
of  plaintiff's  ditch  on  Duckwall  Creek,  and  that  plaintiff, 
by  means  of  its  ditch,  had  deprived  defendant  of  the  use 
of  the  water  of  said  creek  in  and  upon  his  said  quartz-mining 
claim ;  also,  that  plaintiff  had  constructed  its  said  ditch  across 
defendant's  said  mine.  The  court  gave  defendant  judgment 
for  restitution  of  that  portion  of  his  mining  claim  across 
which  the  ditch  was  constructed,  and  perpetually  enjoining 
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plaintiff  from  diverting  the  waters  from  said  creek,  and 
from  in  any  manner  preventing  at  least  twenty  inches  of 
the  natural  waters  thereof  from  flowing  in  their  natural 
channel  over  and  through  said  Buena  Vista  Quartz  Mine. 

The  appeal  before  us  is  from  an  order  denying  plaintifTs 
motion  for  a  new  trial. 

It  appears  that  the  plaintiff,  a  mining  corporation,  owned 
the  Providence  Mine,  and  in  connection  therewith  it  owned 
the  ditch  running  across  defendant's  said  Buena  Vista 
mining  claim;  that  the  construction  of  this  ditch,  and  the 
accompanying  appropriation  of  water,  was  initiated  on  the 
twelfth  day  of  June,  1897,  by  duly  posting  and  recording  a 
notice  of  appropriation  of  five  hundred  inches  of  the  waters 
of  said  Duckwall  Creek  for  use  on  said  Providence  Mine; 
that  thereafter  the  construction  of  the  ditch  proceeded  with 
due  diligence  to  the  time  of  its  completion  in  October,  1898. 

Prior  to  the  initiation  of  the  construction  of  this  ditch, 
and  on  the  tenth  day  of  February,  1898,  the  defendant  lo- 
cated the  said  Buena  Vista  Quartz  Mine.  It  appears  that 
the  last-named  mine,  as  located,  overlapped  to  a  large  ex- 
tent a  previously  located  claim,  known  as  the  Cornet  Mine. 
Duckwall  Creek  runs  through  that  part  of  the  Buena  Vista 
which  does  not  overlap  any  other  claim.  In  1898,  the  de- 
fendant constructed  a  dam  in  Duckwall  Creek,  and  in  the 
month  of  December  of  that  year  he  commenced  for  the  first 
time  to  divert  and  use  the  waters  of  said  creek  for  mining 
and  milling  purposes.  The  court  found,  in  effect,  that  the 
defendant,  with  others,  duly  located  the  Buena  Vista  Mine 
on  the  tenth  day  of  February,  1898,  and  that  the  defendant 
ever  since  that  date  had  been  the  owner  of  an  interest  therein. 

The  court  further  found  that  ever  since  said  last-mentioned 
date,  and  until  prevented  by  plaintiff  from  so  doing,  the 
defendant  used  the  waters  of  said  creek,  to  the  extent  of 
twenty  inches  thereof,  "in  and  upon  said  Buena  Vist^  Quartz 
Mine,  for  mining  and  milling  purposes." 

The  appellant  attacks  both  these  findings,  on  the  ground 
that  they  are  not  supported  by  the  evidence,  and  we  think 
the  ground  is  well  taken. 

As  to  the  latter  finding,  there  was  no  evidence  of  the  post- 
ing of  any  notice  of  appropriation,  and  the  testimony  of 
respondent  as  a  witness  is  to  the  effect  that  his  first  use  of 
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the  water  for  mining  purposes  was  not  earlier  than  Decem- 
ber, 1898,  when  he  fir^t  used  it  in  his  mill.  There  was  no 
evidence  of  any  earlier  use  than  this  of  said  water  for 
mining  or  milling  purposes  by  defendant.  So  far  as  the 
appropriation  of  the  waters  of  said  creek  are  concerned,  the 
evidence  witliout  conflict  shows  plaintiff's  appropriation  to 
have  been  prior  in  point  of  time  to  defendant's. 

As  to  the  other  finding,  we  think  the  evidence  fails  to  show 
that  the  Buena  Vista  Mine  was  "duly  located,"  as  against 
plaintiff's  right  to  maintain  his  ditch,  for  the  reason  that 
there  is  no  evidence  of  any  discovery  of  minerals  until  after 
plaintiff's  right  to  maintain  his  ditch  thereon  had  attached. 
We  take  it  to  be  the  conceded  law  that  there  can  be  no  valid 
location  of  a  mining  claim  without  an  actual  mineral  dis- 
covery thereon  (Erhardt  v.  Boaro,  113  U.  S.  535;  O'Reilly  v. 
Campbell,  116  U.  S.  418) ;  and  for  the  purposes  of  this  case 
it  is  unnecessary  to  decide  whether  such  discovery  must  pre- 
cede the  posting  and  filing  of  the  notices;  for  it  may  be 
here  conceded  that  a  previous  location  may  be  made  valid 
by  a  subsequent  discovery  of  mineral ;  still  there  can  be  no 
valid  claim  to  the  land,  and  it  must  be  treated  as  govern- 
ment land  up  to  the  time  of  such  discovery.  Of  course,  to 
be  effective,  the  discovery  must  have  been  made  outside  the 
limits  of  the  Cornet  Mine.  "A  location  based  upon  a  dis- 
covery made  within  the  limits  of  another  existing  and 
valid  location  is  void."  (Lindley  on  Mines,  sec.  337;  Gwil- 
Urn  V.  Donnellan,  115  U.  S.  45;  Upton  i\  Larkin,  5  Mont. 
600.)  The  evidence  shows  that  the  Cornet  Mine  came  down 
to  the  north  bank  of  said  Duckwall  Creek.  We  have  searched 
respondent's  testimony  in  vain  to  find  where  he  testifies 
that  he  ever  made  any  mineral  discovery  south  of  this  creek 
or  outside  of  the  Cornet  Mine.  He  says  in  his  testimony: 
"I  prospected  the  ground  some,  prior  to  making  the  location. 
I  discovered  quartz  veins  in  and  upon  the  ground.  I  pros- 
pected these  veins  to  know  if  they  carried  gold."  Where  he 
did  this  prospecting,  whether  it  was  on  the  Cornet  Mine  or 
not,  does  not  appear;  nor  does  the  result  of  his  prospecting 
appear.  Though  he  prospected  for  gold,  he  fails  to  tell  us 
that  he  found  a  color.  He  should  have  discovered  a  mineral- 
bearing  vein  or  lode,  to  make  his  claim  valid.  (U.  S.  Rev. 
Stats.,  sec.  2320.)  The  testimony  of  the  other  witnesses  cited 
in  respondent's  brief  is  not  available  on  the  question  of  dis- 
covery, because  it  relates  to  a  time  subsequent  to  the  constru(^ 
tion  of  appellant's  ditch.    Some  six  or  seven  miners  who  had 
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examined  the  Buena  Vista  testified  that  there  was  no  vein 
or  lode  on  it;  that  they  had  examined  the  points  where  the 
vein  or  lode  was  said  to  be,  and  there  was  no  vein  there. 
There  was,  then,  a  sharp  conflict  in  the  evidence  as  to 
whether  the  alleged  mine  actually  contained  a  vein  or  lode 
at  the  time  of  the  trial  or  at  all;  but  on  the  question  of  a 
mineral  discovery  there  was  an  entire  absence  of  evidence 
showing  such  discovery  at  any  time  previous  to  the  con- 
struction of  appellant^s  ditch.  Treating  the  land,  then,  as 
government  land  at  the  time  of  the  construction  across  it  of 
appellant's  ditch,  whatever  right  may  have  been  acquired  in 
it  by  subsequent  discoveries  of  mineral  was  subject  to  the 
easement  of  plaintiff's  ditch,  and  to  his  rights  as  a  prior  ap- 
propriator.  (Smith  v,  Hawkins,  110  Cal.  125;  Broder  v. 
Water  Co,,  101  U.  S.  275.)  The  findings  referred  to  arc 
without  support  in  the  evidence,  and  the  order  appealed  from 
is  therefore  reversed. 

Hearing  in  Bank  denied. 


[8.  F.  No.  1766.    In  Bank.— November  27,  190L] 

MILLER  &  LUX,  Respondent,  v.  KERN  COUNTY  LAND 
COMPANY,  Appellant. 

Action  between  Corporations — Injury  to  Land — Principal  Place  or 
Business — Venue — Change  of  Place  of  Trial. — In  an  action 
brought  in  the  city  and  county  of  San  Francisco,  between  corpora- 
tions, each  of  which  has  its  principal  place  of  business  therein,  to 
recover  damages  for  injury  to  real  property  situated  in  Kern 
County,  the  defendant  is  not  entitled  to  demand,  as  matter  of  right, 
to  have  the  cause  tried  in  ihat  county,  under  section  392  of  the 
Code  of  Civil  Procedure,  without  any  showing  of  grounds  "to 
change  the  place  of  trial,  as  in  other  cases,"  as  contemplated  by 
section  16  of  article  XII  of  the  constitution. 

Id. — Construction  of  Constitution. — Section  16  of  article  XII  of  the 
constitution,  which  provides  for  the  venue  of  actions  against  corpo- 
rations, and  permits  the  action,  at  the  election  of  the  plaintiff,  to 
be  prosecuted  "in  the  county  where  the  principal  place  of  business 
of  such  corporation  is  situated,  subject  to  the  power  of  the  court 

•  to  change  the  place  of  trial,  as  in  other  cases,"  is  self-executing, 
and  applies  to  actions  of  tort,  as  well  as  those  founded  in  contrnci . 

Digitized  by  V^jOOQIC 


Nov.  1901.]  Miller  &  Lux  v,  Kern  County  Land  Co.  587 

Though  it  18  in  the  nature  of  a  code  provisioc  for  procedure,  it 
cannot  be  repealed  or  limited  in  ita  operation  by  statute,  and  any 
statute  inconsistent  therewith  must  give  way. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  change  the  place 
of  trial  of  an  action.    Edward  A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Page,  McCutcheon  &  Eells,  for  Appellant. 

Houghton  &  Houghton,  E.  B.  &  George  H.  Mastick,  and 
Frohman  &  Jacobs,  for  Respondent. 

TEMPLE,  J. — This  action  is  between  two  corporations, 
each  of  which  has  its  principal  place  of  business  at  San 
Francisco,  to  recover  damages  for  alleged  injury  to  real  prop- 
erty in  Kern  County.  At  the  proper  time  the  defendant 
demanded  a  change  of  the  place  of  trial  to  Kern  County, 
showing,  to  obtain  the  order,  only  the  fact  that  the  prop- 
erty  alleged  to  have  been  injured  is  in  that  county.  This  ap- 
peal is  from  an  adverse  ruling. 

Appellant  bases  its  contention  on  section  392  of  the  Code 
of  Civil  Procedure,  which  provides  that  actions  for  injuries  to 
real  property  must  be  tried  in  the  county  where  the  sub- 
ject of  the  action,  or  some  part  of  it,  is  situated.  The  re- 
spondent relies  upon  section  16  of  article  XII  of  the  consti- 
tution, which  reads:  "A  corporation  or  association  may  be 
sued  in  the  county  where  the  contract  is  made  or  is  to  be 
performed,  or  where  the  obligation  or  liability  arises  or  the 
breach  occurs,  or  in  the  county  where  the  principal  place  of 
business  of  such  corporation  is  situated,  subject  to  the  power 
of  the  court  to  change  the  place  of  trial,  as  in  other  cases.'' 

This  section  is  of  the  nature  of  a  code  provision  in  regard 
to  procedure,  and  is  obviously  self-executing,  and  differs 
from  a  statutory  code  provision  only  in  that  it  cannot  be 
repealed,  nor  can  its  scope  and  operation  be  limited  by  a 
statute.  So  far  as  it  conflicts  with  a  statute,  the  statute  must 
give  way. 

Apparently,  section  16  of  article  XII  of  the  constitution 
does  provide,  as  to  actions  against  corporations,  that  suit  may 
l)e  brought,  at  the  option  of  the  plaintiff,  in  counties  which 
may  not  be  the  county  in  which  the  land  alleged  to. have 
been  injured  is  situated.    The  section  applies  to  actions  of 
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tort,  as  well  as  to  those  founded  upon  contract.  It  was  ex- 
pressly so  held  in  Lewis  v.  Southern  Pacific  R,  R.  Co.,  68 
Cal.  209,  which  decision  has  been  repeatedly  affirmed.  It 
is  quite  obvious,  also,  from  the  language  used  in  the  section. 
The  clauses  of  the  section  are  disjunctively  connected,  and, 
in  effect,  refer  to  actions  upon  contract,  or  to  actions  to  en- 
force an  obligation  or  liability.  Obligation  is  defined  in  sec- 
tions 1427  and  1428  of  the  Civil  Code.  The  law  imposes 
upon  one  who  has  injured  another  the  duty  of  making  rep- 
aration, and  upon  this  obligation  the  action  for  damages 
is  based.  (Ponieroy's  Code  Pleadings,  sees.  453  et  seq.) 
The  word  "liability,"  has  always  been  held  to  apply  to  re- 
sponsibility for  torts,  as  well  as  for  breach  of  contracts. 
{Wood  LK  Carrey,  57  Cal.  208.)  No  reason  is  shown  why  an 
action  upon  a  liability  arising  from  a  tort  to  real  estate  should 
be  distinguished,  in  reference  to  this  section,  from  actions 
upon  other  obligations  or  liabilities. 

Great  reliance  seems  to  be  placed  by  appellant  upon  the 
case  of  Fresno  National  Bank  v,  Superior  Court,  83  Cal.  491, 
but  I  find  nothing  there  favorable  to  appellant.  That  was 
an  action  upon  contract,  which  was  made  and  was  to  be  per- 
formed in  Fresno  County,  where  the  defendant  corporation 
has  its  principal  place  of  business.  The  action  was  brought 
in  San  Joaquin  County,  w^hich  was  not  a  county  indicated 
in  section  16  of  article  XII  of  the  constitution  as  a  county 
in  which  suit  may  be  brought  for  a  breach  of  that  contract. 
The  defendant  corporation  asked  for  a  dismis-al  of  the  ac- 
tion, on  the  ground  that  the  superior  court  of  San  Joaquin 
County  had  no  jurisdiction.  This  contention  was  based 
upon  the  idea  that  **may,"  in  the  section,  means  "must," 
and  therefore  no  other  counties  except  those  named  had 
jurisdiction.  The  decision  was  made  upon  denying  a  writ 
of  prohibition.  The  ruling  was,  that  section  16  of  article 
XII  was  merely  permissive.  A  plaintiff  in  such  action  may 
bring  his  action  in  either  of  the  counties  indicated,  but  if 
he  does  not  choose  to  bring  his  action  in  either  of  said  coun- 
ties, but  brings  it  another,  the  constitutional  privilege  has 
no  application,  and  section  5  of  article  VI  of  the  constitution 
governs.  tTnder  that,  the  court  had  jurisdiction  of  the  sub- 
ject-matter of  the  action.  Therefore  the  writ  was  denied.  If 
the  constitutional  rule  of  procedure  is  not  mandatory,  and 
the  decision  has  never  been  questioned,  the  conclusion  must 
follow,  but  it  is  not  perceived  how  that  conclusion  affects  any 
question  involved  here.  In  the  argument  the  learned  Corn- 
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missioner  referred  to  two  cases  for  the  condenination  of  land, 
in  which  a  change  of  venue  to  the  principal  place  of  business 
of  the  corporation  was  denied,  and  of  these  decisions  he  says 
in  each  case  the  denial  was  becanse  section  1248  of  the  Code 
of  Civil  Procedure  required  such  a  proceeding  to  be  instituted 
in  the  county  where  the  land  is  situated,  and  since  the  pro- 
ceeding is  founded  neither  upon  contract  nor  upon  tort,  he 
thought,  if  section  16  of  article  XII  is  mandatoiy,  the  plain- 
tiff had  an  absolute  right  to  a  change.  The  section  was  not 
involved  in  these  cases.  Being  founded  neither  upon  con- 
tract nor  upon  tort,  the  proceeding  was  clearly  not  within 
section  10  of  article  XII.  The  condenination  proceedings 
were  not  brought  against  a  corporation,  and  were  not  founded 
upon  a  breach  of  a  contract,  nor  to  enforce  an  obligation  or 
a  liability.  They  are  not  provided  for  in  the  constitution, 
and  there  was  nothing  to  prevent  the  full  operation  of  sec- 
tion 1243  of  the  code.  In  neither  of  the  cases  was  the  con- 
stitutional provision  alluded  to.  The  question  was  as  to  the 
effect  of  sections  396  and  1243  of  the  Code  of  Civil  Procedure. 
lUit  whether  this  was  a  mistaken  citation  or  not,  there  is 
nothing  said  which  can  aid  the  appellant. 

That  the  constitutional  provision  is  a  privilege,  given  to  a 
ph\intiff  in  actions  against  corporations,  which  he  may 
waive,  and  that  in  case  of  such  waiver  the  statutory  provision 
will  control,  was  held  in  Griffin  &  S.  Co.  v.  Magnolia  etc. 
Co.,  107  Cal.  378;  also,  that  it  is  a  mere  rule  of  procedure,  to 
be  construed  with  other  like  provisions,  only  differing  in 
that  the  legislature  cannot  repeal  or  modify  it. 

A  change  of  venue  could,  of  course,  have  been  granted,  al- 
though the  plaintiff  had  brought  his  suit  in  a  county  desig- 
nated by  the  constitutional  rule  of  procedure.  It  is  so  pro- 
vided. But  this  change  cannot  be  made  merely  on  the 
ground  that  the  legislature  has  provided  that  some  other 
county  is  the  proper  county  in  which  the  case  should  be 
tried.  This  would  amount  pro  ianto  to  a  legislative  repeal 
of  a  constitutional  provision.  This  is  a  logical  conclusion 
from  Lewis  v.  Southern  Pacific  R.  R.  Co.,  68  Cal.  209,  and 
it  was  so  declared  in  Fresno  National  Bank  v.  Superior  Court, 
83  Cal.  491.  It  was  also  stated  in  Trezevant  v.  W.  R.  Strong 
Co.,  102  Cal.  47.  It  was  there  said,  speaking  of  section  1(> 
of  article  XII  of  the  constitution,  that  it  "gives  to  a  plaintiff 
the  right  to  sue  a  corporation  in  either  of  the  counties  there- 
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ill  referred  to,  and  the  option  thus  given  includes  something 
more  than  simply  the  bare  right  to  choose  the-county  where 
the  complaint  shall  be  filed  in  the  first  instance,  and  con- 
fers upon  a  plaintiff  the  right,  also,  to  prosecute  such  action 
in  the  county  where  it  is  commenced,  unless  the  place  of  trial 
u  changed  for  some  other  reason  than  that  of  the  residence 
of  defendant."  It  was  further  said,  that  the  right  claimed 
to  a  change  of  venue  was  inconsistent  with  the  right  given  to 
plaintiff. 

The  citation  of  the  constitutional  debates  is  not  fortunate. 
Section  16  of  article  XII  of  the  constitution,  though  broad 
enough  to  include  actions  arising  upon  contract,  was,  I 
think,  undoubtedly  mainly  designed  to  apply  to  actions 
against  railroad  corporations  for  damages.  That  such  ac- 
tions were  removed  to  a  distant  county,  where  the  corporation 
had  its  principal  place  of  business,  was  the  grievance  to  be 
redressed,  and  this  is  why  it  was  made  a  constitutional  rule 
of  procedure  with  which  the  legislature  could  not  tamper. 

The  order  is  affirmed. 

McFarland,  J.,  Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J., 
Henshaw,  J.,  and  Beatty  C.  J.,  concurred. 

Rehearing  denied. 


[S.  P.  No.  2788.    In  Bank.— November  27,  1901.) 

HENRY  I.  KOWALSKY,  Petitioner,  v.  FRANK  H.  KER- 
RIGAN, Judge  of  Superior  Court,  Respondent. 

Mandamus — Settlement  of  Bill  of  Exceptions — Dismissal  of  Mo- 
tion FOB  New  Tbial — Failube  of  Movinq  Pabty — Conflicting 
Evidence. — Mandamus  will  not  lie  to  compel  the  trial  judge  to  set- 
tle a  bill  of  exceptions  upota  an  order  dismissing  a  motion  for  a 
new  trial,  where  it  was  within  the  province  of  the  judge  to  dis- 
miss the  motion  and  to  refuse  to  settle  the  bill  on  the  ground  that 
the  bill  and  amendments  were  not  presented  to  the  clerk  for  the 
judge  within  the  statutory  period,  and  that  the  evidence  on  the 
question  of  sucn  failure  is  conflicting. 

Id. — Pbovince  of  Tbial  Judqe. — It  is  the  province  of  the  trial  judge, 
in  the  first  instance,  to  determine  all  questions  of  fact  which  arise 
in  connection  with  the  settlement  of  a  statement  or  bill  of  excep- 
tions, and  his  determination  of  the  facts  will  not  be  disturbed  in 
this  court,  except  upon  a  clear  showing  of  error,  mistake,  or  abuse 
of  discretion. 
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PETITION  for  writ  of  mandate  to  a  Judge  of  the  Su- 
perior Court  of  the  City  and  Countj'^  of  San  Franeii^co  to  set- 
tle a  bill  of  exceptions.    Frank  II.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  I.  KowaJsky,  and  A.  A.  Sanderson,  for  Petitioner. 

J.  S.  Reid,  and  William  R.  Jost,  for  Respondent. 

THE  COURT.— This  is  an  original  petition  here  for  a 
writ  of  mandamus  to  require  the  defendant,  as  judge,  to  settle 
a  certain  bill  of  exceptions. 

In  an  action  entitled  Reed  v.  KowaUky  (the  petitioner 
herein),  a  judgment  had  been  renderedin  defendant's  court 
in  favor  of  plaintiff  therein,  and  the  court  had  dismissed  a 
proceeding  instituted  therein  by  petitioner  for  a  new  trial, 
and  this  present  petition  is  for  a  writ  of  mxindamuB  to  com- 
pel the  judge  to  settle  a  bill  of  exceptions  to  the  order  dis- 
missing the  motion  for  a  new  trial. 

The  defendant  refused  to  settle  the  bill,  upon  the  ground 
that  it,  together  with  amendments  thereto,  had  not  been  de- 
livered to  the  clerk  of  the  court  for  the  judge  within  the 
statutory  period.  It  is  the  province  of  the  trial  judge,  in  the 
first  instance,  to  determine  all  questions  of  fact  which  arise 
in  connection  with  the  settlement  of  a  statement  or  bill  of 
exceptions,  and  in  such  case  his  determination  of  the  facts 
will  not  be  disturbed  here,  except  upon  a  clear  showing  of  his 
error,  mistake,  or  abuse  of  discretion.  In  the  case  at  bar, 
evidence  was  taken  in  this  court  on  the  issue  whether  the 
bill  and  amendments  were  delivered  to  the  clerk  before  or 
after  the  expiration  of  the  time  allowed  by  law,  and  the  most 
that  can  be  said  on  the  subject,  favorable  to  the  petitioner's 
contention,  is,  that  the  evidence  on  the  question  was  con- 
flicting. There  is  no  such  showing  as  would  warrant  us  in 
setting  aside  the  action  of  the  judge  in  the  premises. 

The  prayer  of  the  petitioner  is  denied  and  the  proceeding 
dismissed. 

Garoutte,  J.,  did  not  participate  in  the  foregoing. 

Rehearing  denied. 
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[Sac.  No.  850.  Dopartnieiit  Two.— November  27,  1901.] 

THE  GRIDLEY  SCHOOL  ^DISTRICT,  etc.,  Appellant,  v. 
GEORGE  H.  STOUT  et  al.,  Respondents. 

School  District — Credit  of  Money  in  Treasury — Transfer  by  Super- 
intendent OF  Schools — Action  upon  Official  Bond. — A  school 
district  hna  no  proprietary  right  to  the  money  standing  to  its  credit 
in  the  county  treasury,  and  has  no  right  to  recover  it,  and  cannot 
maintain  an  action  against  the  county  superintendent  of  schools, 
arid  his  sureties  upon  his  official  bond,  to  recover  money  to  its 
credit  which  the  superintendent  is  alleged  to  have  transferred 
wrongfully  to  the  unappropriated  school  funds  of  the  county,  with- 
out authority  of  law  to  reapportion  the  same. 

Id. — Mistaken  Perfobmance  of  Duty — ^Discretion — Superintendent 
of  Schools  not  Liable  in  Tobt — Correctness  of  Judgment  not 
Determined. — The  superintendent  of  schools  cannot  be  sued  per- 
sonally, in  tort,  for  a  mistaken  performance  of  an  official  duty,  in- 
volving trie  exercise  of  judgment  and  discretion.  The  question 
whetner  his  judgment  was  rightly  exercised  will  not  be  determined 
in  an  action  upon  his  official  bond,  involving  the  transfer  of  school 
moneys. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  denying  a  now  trial.  John  C. 
Gray,  Judge. 

The  facts  are  stated  in  the  opinion. 

Jo  D.  Spr<5ul,  and  A.  F.  Jones,  for  Appellant. 

John  Gale,  for  Respondents. 

SMITH,  C. — Appeal  from  a  judgment  for  the  defendants, 
and  from  an  order  denying  the  plaintiff's  motion  for  a  new 
trial.  The  ease,  briefly  stated,  is  as  follows:  The  suit  was 
brought  against  the  defendant  Stout,  who  had  been  superin- 
tendent of  schools  of  Butte  County,  and  his  sureties,  to  re- 
cover the  sum  of  $530,  damages  and  costs.  The  cause  of  ac- 
tion alleged  is,  that  the  defendant  Stout,  as  school  superin- 
tendent, transferred  to  the  unappropriated  school  funds  of  the 
county  (it  is  alleged  wrongfully)  certain  sums  standing  to 
the  credit  of  the  plaintiff  in  the  county  treasury, — to  wit. 
May  11,  1898,  $230;  and  July  26,  1898,  $300. 

The  theory  of  the  action  is,  that  the  plaintiff  was  entitled, 
under  section  1621  of  the  Political  Code,  to  use  the  unex- 
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pendcd  balance  remaining  from  the  previous  year  for  the 
payment  of  claims  against  the  district,  or  for  the  year  suc- 
ceeding, and  that  the  school  superintendent  had  no  authority 
to  reapportion  such  moneys,  except  in  the  case  provided  in 
the  section  cited  (which  admittedly  does  not  apply  here), 
or  in  the  ca^e  provided  in  subdivision  1  of  section  1543  of 
the  PoHtical  Code,  which  is:  "Whenever  an  excejw  of  money 
has  accumulated  to  the  credit  of  a  s'chool  district  by  reason 
of  a  large  census  roll  and  a  small  attendance,  beyond  a 
reasonable  amount  necessary  to  maintain  a  school  for  eight 
months  in  such  district  for  the  year,  the  superintendent  of 
schools  shall  place  said  excess  of  money  to  the  credit  of 
the  unapportioned  school  funds  of  the  county,"  etc.  The 
claim  of  the  appellant  is,  that,  under  this  provision,  the 
superintendent  had  no  authority  to  reapportion  the  money. 

Whether  this  be  the  case  or  not,  it  is  clear  that  the  action 
cannot  be  maintained.  The  plaintiff  had  no  proprietary 
right  to  the  money  to  its  credit  in  the  county  treasury,  and 
therefore  no  right  to  recover  it.  (Kennedy  v.  Miller,  97  Cal. 
435.)  Nor  could  the  defendant  be  sued  personally,  in  tort, 
for  a  mistaken  performance  of  an  official  duty  involving  the 
exercise  of  judgment  and  discretion.  {Ballerino  v.  Mason, 
83  Cal.  449,  450,  and  authorities  cited.)  It  will  therefore  be 
unneoessary  to  consider  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding  of  the  court  that  the  accumulated  balance  to 
the  credit  of  the  plaintiff  "arose  by  reason  of  a  large  census 
and  a  small  early  attendance,"  or  the  power  of  the  school 
superintendent  to  determine  that  question,  or,  under  the  law, 
to  judge  of  the  necessity  or  propriety  of  the  reapportionment 

I  advise  that  the  judgment  and  order  appealed  from  be  af- 
firmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
CXXXIV.  Cal,— 38 
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[Sac.  No.  844.    Department  Two.— November  27,  1901. J 

MARTIN  WALSH  et  al.,  Respondents,  v.  J.  P.  BURKE 
et  al.,  Appellants. 

Tax  Deei>— IxsiFFiciEXT  Notice  to  Redeem. — A  tax  deed  cannot  be 
sustained  where  it  appears  that  the  property  was  unoccupied,  and 
that  tne  notice  to  redeem  wan  posted  on  the  premises  too  late  to 
bring  it  within  the  period  of  thirty  days  next  previous  to  the  ex- 
piration of  the  time  for  redemption,  and  that  the  notice  was  not 
published  in  every  issue  of  a  newspaper  publi^thed  during  said 
period,  nor  during  the  period  of  thirty  days  next  before  the  pur- 
chaser applied  for  a  deed,  as  required  by  law. 

Id. — Affidavit  of  PtRciiASEit — Rebuttal — JSlpport  of  Finding. — 
Though  the  affidavit  of  the  purchaser  established  the  fact  prima 
facie  of  a  publication  in  the  first  paper  published  after  the  posting 
of  the  notice,  evidence  in  rebuttal  thereof  is  admissible;  and  the 
testimony  oi  a  witness,  that  he  made  a  close  examination  of  the 
newspaper  of  that  date,  and  that  the  notice  was  not  published 
therein,  is  sufficient  to  sustain  a  finding  that  there  was  an  issue 
of  the  paper  published  on  that  day,  and  tbat  the  notice  was  not 
published   therein. 

Id. — Issue  of  Paper  Next  Prior  to  Tax  Deed — Unsupported  Finding 
— Absence  of  Proof — Claimant  under  Deed  not  Injured. — One 
who  claims  under  the  tax  deed  is  not  injured  by  an  unsupported 
finding  that  there  was  a  regular  issue  of  the  paper  on  July  4th, 
next  prior  to  the  tax  deed  dated  July  II th,  and  that  the  notice  of 
redemption  was  not  published  therein,  where  such  claimant  failed 
to  prove  either  a  publication  of  the  notice  on  that  date,  or  that 
there  was  no  issue  of  the  paper  thereon. 

Id. — Burden  of  Proof  upon  Claimant  under  Deed — Finding  in  Ab- 
sence OF  Proof. — ^The  burden  of  proof  is  upon  the  claimant  under 
the  tax  deed  to  show  a  compliance  with  the  statute  as  to  the  notice 
of  redemption ;  and  where  there  is  an  entire  absence  of  proof  in  re- 
lation to  the  last  publication  required  by  the  law  to  support  the 
deed,  it  is  the  duty  of  the  court  to  find  against  him  on  that  fact; 
and  the  absence  of  proof  in  such  case  does  not  make  the  finding 
against  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County  and  from  an  order  denying  a  new  trial.  J.  E. 
Prewett,  Judge. 

The  facts  are  stated  in  the  opinion. 

Jackson  Hatch,  for  Appellants. 

F.  P.  Tuttle,  for  Respondents. 
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CHIPMAN,  C— Action  to  quiet  title  to  certain  land.  De- 
fendant Burke  disclaimed  all  interest  in  the  properly.  De- 
fendant Ilcnrv  fil(Ml  a  separate  answer,  deraigning  title 
through  one  Depei.dener,  to  whom  the  land  was  sold  for 
non-payment  of  delinquent  taxes  assessed  for  the  year  1892- 
93.  Plaintiff  had  judgment,  from  which  and  from  the  order 
denying  his  motion  for  a  new  trial  Henry  appeals. 

The  court  made  the  following  findings:  That  the  land  in 
question  was  patented  to  the  Central  Pacific  Railroad  Com- 
pany, and  this  company  conveyed  the  land  to  Mary  E. 
Walsh,  who  conveyed  it  to  plaintiffs;  the  land  was  a«.sessed 
for  state  and  county  taxes  for  the  fiscal  year  1892-93  to  Mary 
Walsh,  and  became  delinquent  on  June  26,  1893;  the  land 
was  sold  by  the  tax-collector,  and  was  purchased  by  one  De- 
pendener  on  that  day,  and  a  certificate  of  tax  sale  was  is- 
sued to  him  in  the  form  required  by  law,  ^'except  that  the 
same  recited  that'  the  f^aid  property  was  assessed  to  Mary 
Walsh";  in  May,  1894,  the  i)roperty  was  unoccupied,  and 
the  said  Mary  Walsh  could  not  be  found,  and  on  May  29, 
1894,  Dependener  issued  a  notice  directed  to  Mary  Walsh; 
this  notice  was  in  due  form,  described  the  property,  stated 
that  it  had  been  sold  for  delinquent  taxes,  and  gave  the 
date  of  sale  and  the  amount  of  the  taxes,  and  that  the  right 
to  redeem  would  expire  on  June  29,  1894,  and  that  a  deed 
would  be  demanded  as  soon  as  the  right  of  redemption  ex- 
pires; the  notice  was  posted  in  a  conspicuous  place  on  the 
land,  on  May  29,  1894;  the  Newcastle  News  was  at  all  the 
times  mentioned  a  weekly  newspaper  of  general  circulation, 
and  published  on  Wednesday  of  each  and  every  week ;  that 
said  notice  was  published  therein  for  the  first  time  on  June 
6,  1894,  and  thereafter  in  the  issues  of  said  paper  dated 
June  13,  20,  and  27,  1894,  but  was  not  published  on  May  30, 
and  was  not  published  on  July  4,  1894 ;  'Hhat  there  was  a 
regular  issue  pf  said  paper  on  May  30  and  July  4,  1894" ;  on 
May  3,  1894,  a  copy  of  said  notice  was  filed  in  the  recorder's 
office;  on  July  11,  1894,  the  tax-collector  executed  to  De- 
pendener a  tax  deed  for  said  property. 

Respondents  concede  that  appellant  has  in  his  brief  suc- 
cessfully met  all  their  objections  to  the  tax  sale  made  in  the 
court  below,  except  one  point,  on  which  they  now  rely, — 
namely,  that  there  was  no  publication  of  the  notice  to  re- 
deem, as  required  by  law.  Section  3785  of  the  Political 
Code,  as  amended  in  1891  (Stats.  1891,  p.  134),  provides  as 
follows:    That  the  purchaser  of  property  sold  for  delinquent 
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taxes  shall  give  a  certain  notice  (stating  what  it  shall  con- 
tain, etc.)  in  case  the  property  is  occAij)iod.  *'In  the  case  of  un- 
occupied property  [which  is  this  case  J,  if  the  owner  cannot 
be  found,  a  similar  cons})icuous  notice  shall  be  j/osted,  and 
kept  posted,  in  a  conspicuous  place  upon  the  property,  dur- 
ing not  less  than  thirty  (30)  days  next  before  the  expiration 
of  the  time  for  the  redemption,  or  thereafter,  next  before  the 
purchaser  applies  for  a  deed,  which  notice  must  also  be  pub- 
lished during  the  same  period  in  a  newspaper  of  general  cir- 
culation, published  in  the  county  nearest  the  property,  in 
every  regular  issue  of  such  newspaper  during  the  said  period ; 
and  no  deed  of  property  sold  at  a  delinquent  tax  sale  shall  be 
issued  by  the  tax-collector,  or  any  officer,  to  the  purchaser 
of  said  property,  until  the  notice  herein  provided  shall  have 
been  given,  and  such  purchaser  shall  have  filed  with  such 
tax-collector,  or  other  officer,  an  affidavit  show^ing  that  the 
notice  hereinbefore  required  to  be  given  has  been  given  as 
required,  and  that  due  diligence  has  been  used  to  notify  the 
owner  personally,  which  said  affidavit  shall  be  filed  and  pre- 
served by  the  tax-collector  as  other  files,"  etc. 

Defendant's  affidavit  contained,  among  other  statements, 
the  following:  That  said  notice  (referring  to  the  notice  re- 
quired to  be  posted)  was  kept  posted  in  a  conspicuous  place 
upon  said  property  during  a  period  of  not  less  than  thirty 
days  next  before  the  application  for  a  deed  by  said  pur- 
chaser; "that  said  notice  was  also  published  during  the  same 
period  in  the  Newcastle  News,  ....  and  said  notice  was 
published  in  every  regular  issue  of  said  newspaper  during 
said  period.'*  J.  S.  Taylor,  publisher  of  said  newspaper, 
made  proof  of  publication  by  affidavit,  that  said  newspaper 
was  a  weekly  newspaper,  published  on  Wednesday  of  each 
week;  "that  the  notice  to  redeem,  hereto  attacjied  and  made 
part  hereof,  was  printed  and  published  in  said  newspaper 
four  consecutive  weeks  commencing  in  the  issue  dated  on 
the  sixth  day  of  June  and  ending  with  the  issue  dated  June 
27,  1894;  that  said  notice  was  published  in  the  regular  and 
entire  issue  of  every  number  of  said  newspaper  during  the 
period  and  times  of  publication,  in  the  newspaper  proper,  and 
not  in  a  supplement  thereto." 

F.  P.  Tuttle,  witness  for  plaintiff,  in  rebuttal,  testified  that, 
three  years  before  this  trial,  he  made  an  examination  at  New- 
castle of  the  original  tiles  of  the  Newcastle  News,  in  the  course 
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of  an  examination  into  the  title  of  the  property  in  question ; 
that  he  "made  a  close  exan>ination  of  the  issue  of  May  30, 
1894,  and  this  publication  did  not  appear  in  that  issue." 
The  foregoing  is  all  the  evidence  as  to  publication.  On  this 
evidence  the  court  made  its  findings  that  there  was  a  regu- 
lar issue  of  the  paper  on  May  30  and  July  4,  1894,  and  that 
the  notice  was  not  published  in  either  of  said  issues.  These 
findings  are  challenged  as  unsupported  by  the  evidence.  The 
affidavit  of  the  purchaser  established  the  fact  prima  facie, 
that  publication  was  made  on- May  30th.  But  we  think  it 
was  rebutted  by  the  evidence  of  Mr.  Tuttle  as  to  the  issue 
of  May  30th,  and  that  such  rebutting  evidence  was  admissible 
in  this  action.  It  is  true,  he  does  not  testify  distinctly  that 
there  was  an  issue  of  the  paper  published  on  that  day,  but 
he  testified  that  he  "made  a  close  examination  of  the  issue 
of  May  30ih,"  which  he  could  not  have  done  if  he  had  not 
had  it  before  him.  I  think  the  court  was  warranted  in  finding 
that  there  was  an  issue  of  the  paper  published  on  that  day, 
and  as  there  was  evidence  that  the  notice  was  not  published 
in  that  issue,  the  finding  is  supported. 

As  to  the  finding  that  there  was  an  issue  of  the  paper  pub- 
lished on  July  4th,  and  that  the  notice  was  not  published 
therein,  the  evidence  is  not  so  satisfactory.  But  it  is  clear 
that  there  is  no  evidence  that  the  notice  was  published  on 
July  4th,  nor  is  such  publication  excused  by  showing  that 
the  paper  was  not  issued  on  that  day.  The  purchaser's  affi- 
davit was  made  on  June  30th,  and  his  statement  therein  that 
the  notice  was  published  in  every  regular  issue  of  the  paper 
during  the  thirty  days  before  the  deed  issued  is  not  evidence 
of  what  happened  after  June  30th,  because  he  could  not  on 
June  30th  know  that  the  notice  was  published  on  July  4th, 
and  his  statement  of  such  fact  cannot  be  considered.  The 
publisher's  affidavit  states  the  dates  on  which  the  notice 
was  published,  and  the  latest  was  on  June  27th.  It  there- 
fore does  not  prove  any  publication  later,  but  rather  leaves 
the  inference  that  there  was  no  later  publication  than  June 
27th.  The  recitals  in  the  deed  do  not  aid  us,  for  there  the 
latest  publication  mentioned  is  June  27th.  There  is,  then, 
no  evidence  that  the  notice  was  published  on  July  4th.  It  was 
incumbent  on  defendant  to  show  this  fact  affirmatively,  or 
to  show  that  there  was  no  issue  of  the  paper  on  that  day.  He 
has  done  neither,  and  as  it  was  easily  within  his  power  to 
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have  made  the  proof,  it  is  fair  to  assume  that  he  could  not. 
The  time  for  redemption  expired  June  26, 1894.  The  notice 
was  not  posted  until  May  29th, — manifestly  too  late  to  bring 
it  within  *Hhirty  days  previous  to  the  expiration  of  the  tiino 
for  the  redemption."  But  the  statute  also  requires  the  notice 
to  be  published  'thirty  days  ....  next  before  the  purchaser 
applies  for  a  deed."  Assuming  that  he  may  start  this  latter 
notice  before  redemption  has  expired,  the  notice  nmst  be 
published  "in  every  regular  issue  of  such  newspaper  during 
the  said  period."  The  deed  is  dated  July  11,  1894,  and  the 
notice,  therefore,  to  comply  with  the  statute,  must  have  been 
published  July  4th,  even  if  it  be  conceded  that  publication 
on  May  30th  was  unnecessary. 

Defendant  was  not  injured  by  the  unsupported  finding 
that  there  was  a  regular  issue  of  the  newspaper  on  July  4th, 
and  that  the  notice  was  not  published  therein.  The  burden 
being  on  defendant  to  show  that  he  had  complied  with  the 
statute,  and  having  failed  to  do  so,  the  court  was  justified  in 
finding  the  fact  against  him.  No  other  finding  was  possible 
under  the  circumstances.  It  is  not  the  case  of  a  finding 
against  the  evidence.  Where  a  fact  is  in  i:^.siie,  and  the  party 
on  whom  rests  the  burden  to  prove  it  fails  to  introduce  any 
evidence  in  support  of  the  issue,  it  is  the  duty  of  the  court 
to  find  against  him  on  such  fact. 

The  judgment  should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.    McFarland,  J.,  Temple,  J.,  Ilenshaw,  J. 
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[8.  F.  No.  I860.    Department  Two.— November  27,  1901.] 

HANNAH  E.  WEINBERGER,  Respondent,  v.  LELAND  R. 
WEIDMAN,  Appellant. 

Mqrtgaqis — Statute  or  Likitations — New  Pbouibe  after  Bab  ov 
Statute — Renewal  of  Mortgage. — The  lien  of  a  mortgage  ia  not 
extinguished  by  Inpse  of  time,  so  long  as  the  principal  obligation 
is  kept  alive,  and  suit  can  be  brought  upon  the  original  promise; 
but  a  new  promise,  made  after  the  bar  of  the  statute  has  fully  ac- 
crued upon  the  original  promise,  cannot  have  the  effect  to  renew 
or  continue  the  mortgage,  the  lien  of  which  is  extinguished  by 
such  bar  of  the  statute. 

Id. — Renewal  of  Note — Reduction  of  Interest — Pleading  —  Arou- 
uentative  Averment  of  Evidence  not  Admitted — Sufficiency  of 
Denial. — An  averment  that  a  certain  sum  is  due,  with  interest  at 
«  specified  rate,  which  is  less  than  the  face  of  the  note,  from  a  cer- 
tain date,  "such  reduction  of  interest  having  been  agreed  to  by  both 
parties,"  on  a  date  specified,  prior  to  the  bar  of  the  note,  is  not  an 
averment  that  the  note  was  then  renewed  by  a  written  promise 
signed  by  the  defendant,  and  does  not  state  the  ultimate  fact  of 
promise  to  pay  it,  or  any  fact  material  to  the  plaintiff's  case, 
but  only  contains  mere  argumentative  matter  of  evidence  of  doubt- 
ful inference,  inserted  only  to  anticipate  a  defense,  and  the  failure 
to  deny  the  averment  thus  made  does  not  admit  it.  Any  possible 
implication  of  the  renewal  of  the  note  is  sufficiently  denied  by  a 
denial  that  the  defendant  ever  promised  to  pay  the  note. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County  and  from  an  order  denying  a  new  trial.  E.  D.  Ham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Webber  &  Rutherford,  for  Appellant. 

Thomas  Watt,  and  A.  J.  Hull,  for  Respondent. 

TEMPLE,  J. — This  is  an  tiction  to  foreclose  a  mortgage 
given  to  secure  the  payment  of  a  promissory  note  dated 
March  2, 1892,  due  one  year  from  date.  The  action  was  conir 
menced  September  6,  1898,  about  eighteen  months  after  the 
right  of  action  was  barred,  unless  there  was  a  new  promise 
or  acknowledgment  sufficient  to  keep  the  debt  and  the  lien 
alive.    The  defense  of  the  statute  is  made. 

Anticipating  the  defense  under  the  statute,  or  for  the  pur- 
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pose  of  founding  the  action  upon  a  new  promise,  the  plaintiflf 
ill  his  complaint  attempts  to  aver  a  new  promise  to  pay  the 
debt,  made  April  16,  1897,  in  a  letter  written  by  the  defend- 
ant to  an  agent  of  plaintiff.  That  was  after  the  statute  had 
run,  and  conceding  that  it  was  sufficient  as  a  new  promise 
upon  which  an  action  might  be  brought,  it  did  not  renew 
or  continue  the  mortgage.  This  was  determined  in  Wells  v. 
Harter,  56  Cal.  342,  which  case  was,  as  to  this  point,  affirmed 
in  Southern  Pacific  Co.  v.  Prosser,  122  Cal.  413.  In  the  last- 
named  case  a  distinction  is  pointed  out  between  a  new  prom- 
ise made  before  the  statute  has  run  and  one  made  afterwards. 
The  one  keeps  alive  the  first  obligation,  and  if  suit  is  brought, 
it  must  be  upon  the  original  promise,  and  so  long  as  the 
debt  is  kept  alive,  the  lien  of  the  mortgage  continues.  If  the 
new  promise  was  made  after  the  bar  of  the  statute  had  ac- 
crued, the  action  must  be  based  upon  it.  This  was  also  held 
in  London  etc.  Bank  v,  Bandmann,  120  Cal.  220.*  This  is 
equivalent  to  saying  that  a  lien  is  not  extinguished  by  lapse 
of  time,  so  long  as  the  principal  obligation  is  kept  alive,  and 
that  a  promise  or  acknowledgment  continuing  in  force  the 
principal  obligation  is  not  a  renewal  or  extension  of  the 
mortgage,  within  the  meaning  of  section  2922  of  the  Civil 
Code. 

But  the  respondent  contends  that  the  note  was  renewed  by 
a  sufficient  acknowledgment  in  writing  before  the  bar  of  the 
statute  had  accrued.  No  writing  to  that  effect  was  shown,  but 
it  is  argued  that  there  is  an  admission  to  that  effect  in  the 
pleadings,  and  in  this  way.  In  the  averment  that  the  note  is 
due  and  unpaid  it  is  said :  "That  there  is  now  due  and  un- 
paid on  said  promissory  note,  from  said  defendant,  Leland  R. 
Weidman,  to  this  plaintiff  the  principal  sum  of  two  thou- 
iiimd  and  twenty-eight  dollars,  and  interest  thereon  at  the 
np;reed  rate  of  eight  per  cent  per  annum,  compounding  an- 
nually, from  the  second  day  of  September,  A.  I).  1894,  all  in 
I/nited  States  gold  coin,  such  reduction  of  i!itere4  having 
been  agreed  to  by  both  parties  on  November  17, 1894."  The 
note  called  for  interest  at  the  rate  of  nine  per  cent  per  an- 
num, compounded  semi-annually.  It  is  contended  that  this 
mere  recital,  contained  in  the  necessary  allegation  that  the 
debt  secured  by  the  mortgage  is  still  unpaid,  carries  in  it  the 
necessary  inference  of  a  promise  in  writing  by  the  debtor  to 
pay  the  debt,  and  thereby  gave  it  a  new  term.     Plaintiff 

1  06  Am.  St.  Rep.  179. 
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averSj  it  is  said,  that  the  original  contract  was  then  altered, 
and  as  that  could  be  done  only  in  writing,  the  presumption  is 
(it  is  argued)  that  the  agreement  to  change  the  rate  of  in- 
terest must  have  been  in  writing. 

There  are  difficulties  in  the  way  of  the  respondent  in 
regard  to  this  contention.  The  statement  is  not  in  the  form 
of  an  allegation;  in  fact,  nothing  is  asserted,  nor  is  any 
claim  founded  upon  it  against  the  defendant.  It  is  a  mere 
explanation  of  the  allegation  as  to  the  amount  due.  If  de- 
fendant admitted  the  allegation,  why  should  he  deny  the 
explanation?  It  is  not  material  to  plaintiff's  case.  Even  if  it 
had  been  intended  to  anticipate  the  defense  of  the  statute,  it 
still  was  no  part  of  plaintiff's  cause  of  action.  Although  it 
should  appear  from  the  complaint  that  the  action  was  barred, 
still  the  complaint  would  be  perfectly  good,  if  the  statute 
were  not  pleaded.  A  defendant  is  not  bound  to  deny,  and 
does  not  admit  by  not  denying,  allegations  not  essential  to 
plaintiflF's  cause  of  action,  but  inserted  merely  to  anticipate 
a  defense.  (Canfield  v.  Tobias,  31  Cal.  349;  Wormouth  v. 
Hatch,  33  Cal.  128.)  Not  only  was  this  allegation  not  ma- 
terial to  plaintiff 's  cause  of  action,  but  without  it  he  could 
have  recovered  all  that  he  could  recover  with  it.  It  was 
wholly  (as  pleaded)  in  the  nature  of  an  admission  of  a  par- 
tial defense  on  the  part  of  the  defendant. 

If  it  can  be  regarded  as  an  attempt  to  aver  the  renewal  of 
the  note,  it  was  not  an  averment  of  the  ultimate  or  issuable 
fact,  but  of  mere  evidence,  and  of  such  evidence  as  required 
argument  to  show  that  it  was  such.  Allegations  as  to  evi- 
dence are  not  admitted  by  failure  to  deny.  (Moore  v.  Mur- 
dock,  26  Cal.  515 ;  Lowell  v.  Loxvell,  55  Cal.  316.)  That  the 
fact  supposed  to  be  essential  can  only  be  got  out  of  the  recital 
by  doubtful  inference,  is  itself  fatal  to  respondent's  conten- 
tion. {Campbell  v,  3one%,  38  Cal.  507 ;  Stringer  v.  Davis,  30 
Cal.  318 ;  Denver  v.  Burton,  28  Cal.  549 ;  Burkett  v.  Griffith, 
90  Cal.  532.*)  A  different  rule  would  permit  practice  calcu- 
leted  to  beguile  an  unwary  adversary. 

Besides  all  this,  the  inference  that  there  was  an  agreement 
signed  by  the  defendant  is  entirely  unwarranted.  We  must 
presume  that  the  pleader  has  stated  the  case  as  favorably  to 
himself  as  possible.    The  allegation  is  merely  that  the  cred- 

125  Am.  St.  Rep.  151. 
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itor  remitted  a  part  of  his  claim.  It  was  sufficient  that,  being 
supported  by  a  valuable  consideration,  it  was  signed  by  the 
plaintiff  alone.  The  change  in  the  contract  added  nothing 
to  the  obligations  of  the  defendant,  nor  did  it  change  them 
otherwise  than  that  it  relieved  him  from  a  portion  of  hi:< 
burden  in  reducing  the  amount  of  his  debt. 

La.^tly,  if  it  can  be  considered  that  this  recital  contains  in 
its  belly  a  concealed  allegation  of  a  renewal,  it  is  specifically 
denied  in  the  answer,  wherein  defendant  denies  that  he  ever 
promised  to  pay  the  note.  The  promise  to  pay  is  that  which 
renews  the  obligation,  and  no  acknowledgment  is  sufficient 
unless  it  at  least  implies  a  promise,  and  the  promise  was  the 
ultin.ate  fact  to  be  averred.    (Wood  on  Limitations,  sec.  64.) 

As  to  the  testimony  of  plaintiff  to  the  effect  that  at  the  re- 
quest of  defendant  she  had  agreed  with  him  to  remit  a  por- 
tion of  the  debt,  it  was  immaterial  whether  such  agreement 
was  in  writing,  or  even  whether  it  was  valid.  Defendant  was 
not  called  upon  to  object,  even  though  it  had  never  been 
made  at  all.  It  would  be  a  travesty  upon  a  trial  in  a  court  to 
now  put  a  construction  upon  this  evidence  which  it  would 
have  been  unreasonable  for  the  defendant  to  have  put  upon 
it  at  the  time. 

The  idea  seems  to  possess  counsel,  and  possibly  to  some  ex- 
tent the  trial  court,  that  the  defendant  justly  owes  the  plain- 
tiff, and  ought  not  to  plead  the  bar  of  the  statute,  and  that 
the  court  should  be  diligent  to  find  some  excuse  for  preventing 
that  result.  But  it  is  for  the  legislature,  and  not  for  the 
courts,  to  determine  when  the  bar  of  the  statute  is  a  legal  and 
proper  defense.  The  policy  is  plainly  laid  down,  that  debt-^ 
must  be  collected  within  certain  periods,  reduced  to  judg- 
ment, or  kept  alive  in  the  mode  designated,  or  they  will  be 
barred. 

Judgment  and  order  reversed  and  a  new  trial  ordered. 

McFarland^  J.^  and  Henshaw,  J.^  concurred. 
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[Sac.  No.  1749.     In  Bank.— November  29,  1901.] 

MOSES   HAMILTON,    Administrator,   etc.,   Appellant,   v. 
MARIA  S.  HUBBARD  et  al.,  Respondents. 

Husband  and  Wife — Community  and  Sep  abate  Pbopebtt — ^Presump- 
tion— Gift  from  Hu brand  to  Wife — Conveyance  by  Third  Party 
— ^The  prcsuiuption  that  property  acquired  by  either  spouse  during 
marriage  is  community  property  cannot  apply  where  the  transac- 
tion was,  in  effect,  a  gift  from  the  husband  to  the  wife,  and  the 
conveyance  was  made  to  her  with  the  husband's  consent,  by  a  third 
party,  in  pursuance  of  the  husband's  agreement  with  the  grantor 
for  an  exchange  of  his  separate  property  for  the  lot  deeded  by  him. 


Id. — ^Payment  of  Consideration — Resulting  Trust  not  Presui 

Presumption  of  Advancement  or  Gift. — The  presumption  of  a 
resulting  trust  in  favor  of  one  who  advances  the  consideration  for  a 
conveyance  taken  in  the  name  of  another,  only  applies  between 
strangers  to  each  other,  and  does  not  apply  where  the  conveyance  is 
to  any  person  for  whom  the  person  paying  the  consideration  is 
under  some  natural,  moral,  or  legal  obligation  to  provide.  In  such 
case,  the  presumption  is,  that  the  purchase  and  conveyance  was 
intended  to  be  an  advancement  or  gift  for  the  benefit  of  the  nominal 
purchaser   or  grantee. 

Id. — Finding  against  Evidence. — A  finding  that  property  proved  to 
have  been  deeded  to  the  wife  by  a  third  party,  at  the  husband's  re- 
quest, in  exchange  for  the  separate  property  of  the  husband,  con- 
veyed to  the  grantors,  is  the  community  property  of  the  husband 
and  wife,  is  against  the  evidence. 

Id. — ^Appeal — Staleness  of  Demand  not  Shown. — Where  the  com- 
plaint does  not  show  a  stale  demand,  and  there  is  nothing  in  the 
findings  or  conclusions  of  the  tourt  to  support  such  a  defense,  the 
point  that  the  plaintiff's  demand  is  stale  cannot  be  sustained  upon 
appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial.  G. 
W.  Nicol,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  rendered  in  Depart- 
ment Two. 

A.  H.  Carpenter,  for  Appellant. 

Budd  &  Thompson,  and  Louttit  &  Middlecoff,  for  Respond- 
ents. 
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THE  COURT. — Upon  a  careful  reconsideration  of  this 
case  we  are  convinced  that  there  is  no  substantial  conflict  in 
the  evidence,  and  that  there  is  nothing  to  support  the  findings 
or  the  superior  court  to  the  effect  that  the  lot  in  controversy, 
upon  its  conveyance  to  Mrs.  Hamilton,  became  community 
property.    The  Department  opinion  will  therefore  stand. 

The  point  is  made  in  the  petition  for  rehearing  that  the 
plaintiff's  demand  is  stale.  This  position  cannot  be  sus- 
tained. The  complaint,  on  its  face,  does  not  show  a  stale 
demand,  and  there  is  nothing  in  the  findings  or  conclusions 
of  the  superior  court  to  support  such  a  defense. 

The  judgment  and  order  appealed  from  are  reversed. 

The  following  is  the  opinion  above  referred  to,  which  was 
rendered  m  Department  Two,  May  29,  1901 : — 

SMITH,  C. — The  plaintiff  is  the  administrator  of  Frances 
Hamilton,  his  deceased  wife,  to  whom  he  was  married  May 
22, 1867,  and  who  died  March  29,  1887.  He  sues  as  admin- 
istrator, to  quiet  the  title  of  her  estate  to  lot  No.  3,  block  56, 
etc.,  in  the  city  of  Stockton.  Both  parties  deraign  title  under 
a  deed  from  one  Weber  to  Frances  Hamilton,  the  deceased, 
of  date  July  6,  1867,  purporting  to  convey  to  her  the  lot  in 
question, — the  plaintiff,  as  her  administrator;  the  defendant, 
under  foreclosure  of  mortgage  made  to  her,  August  26,  1892, 
by  the  plaintiff,  in  his  personal  capacity,  and  commissioner's 
deed  executed  to  him  in  pursuance  thereof. 

The  court  found  that  the  property  in  question  wbs  the 
community  property  of  Moses  Hamilton  and  his  deceased 
wife.  But  this  finding  rests  wholly  upon  the  deed  of  Weber 
to  the  latter, — the  acknowledged  source  of  title  of  both  par- 
ties. Hence  the  question  presented  is  as  to  the  effect  of  this 
deed.  If  the  deceased  Frances,  as  grantee  therein,  took  the 
property  conveyed  as  her  separate  property,  the  plaintiff,  as 
her  administrator,  was  entitled  to  recover ;  otherwise  not. 

Under  our  law  as  it  stood  prior  to  the  amendment  of  sec- 
tion 164  of  the  Civil  Code,  March  19,  1889,  the  presumption 
v/as  that  all  property  acquired  by  either  spouse  during  mar- 
riage was  community  property.  (Mri/er  v.  Kinzer,  12  Cal. 
247  ;*  1  Notes  on  Cal.  Rep.  547,  548 ;  Civ.  Code,  sees.  162, 163, 
164.)    Hence,  assuming  (without  deciding)  that  the  amend- 

1  73  Am.  Dec.  538. 
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ment  of  section  101,  March  19,  1889,  and  the  subsequent 
amendments  of  March  3,  1893,  and  of  March  4,  1897,  did 
not  change  the  rule  with  reference  to  deeds  made  prior  to  the 
first  amendment,  the  presumption,  in  the  absence  of  evidence 
to  the  contrary,  would  be  that  Frances,  the  grantee  in  the 
deed  in  question,  took  the  property  for  the  community.  But 
here  there  is  a  recital  in  the  deed  that  it  is  made  **in  consid- 
eiation  of  one  dollar,  and  exchange  for  lot  No.  13,  in  block  Q 
west/'  etc. ;  and  it  appears  from  the  evidence,  without  contra- 
diction, that  the  lot  mentioned — '^No.  13" — was  the  separate 
property  of  Moses,  the  husband,  owned  by  him  before  the 
marriage;  and  from  a  deed  made  by  him  twelve  days  after 
the  deed  to  his  wife— conveying  to  Weber  lot  No.  13,  and 
reciting  as  the  consideration  *^one  dollar,  and  exchange  for 
lot  13,  in  block  56/'  etc., — it  further  appears  that  the  deed  of 
Weber  to  Frances  was  made  with  his  consent,  and  in  pursu- 
ance of  his  agreement  with  the  grantor.  Thus  far  the  nature 
of  the  transaction  is  apparent,  and  there  is  no  room  for  pre- 
sumption. We  have  therefore  only  to  determine  the  legal 
effect  of  the  facts  thus  established;  and  this  under  well- 
e^•tablished  and  familiar  principles  of  the  law  (assuming  for 
the  present  that  the  result  would  not  be  affected  by  the 
peculiar  laws  of  this  state,  affecting  the  martial  relations) ,  is 
sufficiently  obvious. 

A  deed  of  conveyance  is  not  merely  evidence  of  a  gift  or 
otlier  grant.  It  is  the  gift  or  grant  itself,  and  ipso  facto 
operates  to  transfer  or  convey  the  title  of  the  property  de- 
scribed to  the  grantee  (Civ.  Code,  sees.  1053,  114[>;  Shanahan 
V,  Crampton,  92  Cal.  11, 13) ;  nor — unless  under  the  peculiar 
rules  of  equity,  to  raise  a  trust^ — can  its  terms  or  legal  eflFect 
be  contradicted.  Ordinarily,  indeed,  where  a  conveyance 
is  made  to  one  and  the  consideration  paid  by  another,  a  trust 
is  "presumed"  in  favor  of  the  latter.  (Civ.  Code,  sec.  583.) 
But  this  presumption  arises  only  in  transactions  between 
"strangers  to  each  other"  (1  Perry  on  Trusts,  sec.  126) ,  and  is 
not  indulged  where  the  conveyance  is  to  the  "wife  or  child, 
or  other  person  for  whom  [the  person  paying  the  considera- 
tion] is  under  some  natural,  moral,  or  legal  obligation  to 
provide."  In  such  cases  the  presumption  is,  "that  the  pur- 
chase and  conveyance  were  intended  to  be  an  advancement 
for  the  nominal  purchaser."  (1  Perry  on  Trusts,  sec.  143; 
Hill  on  Trustees,  (97),  and  note.)  The  transaction  was 
therefore  a  gift  to  Mrs.  Hamilton,  and,  under  the  express 
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provisions  of  the  code,  her  separate  property.  (Civ.  Code, 
sec.  102.) 

Nor  are  there  any  provisions  of  tlie  code,  or  decisions  of 
this  court,  that  affect  tiiis  re.-uU  otherwi-e  than  as  confirming 
it.  Under  our  law,  a  husband  may  make  a  deed — whether 
of  his  own  or  community  property — ^to  his  wife,  and  in  such 
ca.se  it  is  well  settled  that,  in  the  absence  of  evidence  of  a 
contrary  intent,  the  deed  will  ve^t  in  her  the  land  conveyed 
as  her  separate  property.  (Civ.  Code,  sec.  lo8;  TUlaux  v, 
Tillaux,  115  Cal.  672;  Ions  v,  Harbison,  112  Cal.  260;  Car- 
ter  V,  McQuade,  83  Cal.  274;  Burkett  v.  Burkett,  78  Cal. 
310;^  Taylor  v.  Opperman,  79  Cal.  468.) 

In  the  last-named  case,  the  rule  is  thus  stated  by  the  court: 
"In  the  absence  of  any  evidence  of  intention  outside  of  the 
deed,  it  must  be  taken  as  evidencing  the  intention  which, 
upon  its  face,  it  imports ;  ...  to  deny  it  that  effect  would  be 
to  render  the  deed  inoperative  and  void.  (Story  v.  Mar- 
shall,  24  Tex.  305.^)  .  .  .  The  prima  facie  presumption  aris- 
ing from  a  deed  of  the  husband  to  the  wife  of  conmmnity 
property  is,  that  it  was  intended  to  change  its  character  from 
community  property  to  the  separate  property  of  the  wife." 
(Citing  Piatt  on  Property  Rights  of  Married  Women,  sec. 
34.)  The  contrary  was  held  in  an  early  case  in  this  state 
(Kohner  v.  Ashenauer,  17  Cal.  581),  and  in  the  Texas  cases 
there  cited;  but  the.-e  decisions  must  be  regarded  as  over- 
ruled by  the  later  authorities.  The  principal  of  the  cases 
cited  appHes  equally  to  the  case  here.  There  is  no  essential 
distinction  between  a  deed  direct  from  husband  to  wafe,  and  a 
deed  from  him  to  her  per  interpositam  personam.  (Michod 
V,  Girod,  4  IIow.  oo3;  Smith  v.  Strahan,  16  Tex.  321 ;»  Bald- 
ridge  V,  Scott,  48  Tex.  189.) 

Possibly,  with  reference  to  the  latter  case,  it  may  be  claim- 
ed that  where  the  consideration  of  the  deed  to  the  wife  is 
comnmnity  property,  a  presumption  may  arise — or,  rather, 
might  have  arisen  prior  to  the  amendment  of  section  164  of 
the  Civil  Code — that  the  conveyance  to  the  wife  was  for  the 
use  of  the  community;  and  it  is  in  fact  so  held  in  Texas  with 
regard  both  to  deeds  from  husband  to  wife  and  deeds  to  her 
from  third  parties  by  his  direction ;  though  with  regard  to 
the  former,  as  we  have  seen,  the  doctrine  has  been  repudiated 

1  12  Am.  St.  Rep.  68.  3  07  Am.  Dec.  622. 
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in  this  slate.-  But  the  nile  has  no  application,  either  in  terms 
or  intention,  to  cases  where  the  consideration  is  the  separate 
property  of  the  husband.  Accordingly,  in  the  Texas  ca.<Cr; 
cited  supra,  it  is  held  that  in  such  ca^jes  the  presumption  is 
in  favor  of  the  wife's  right,  and  that  she  tiikes  to  her  own  use. 
And  the  same  distinction  is  made  in  Kohner  v.  Ashenauer, 
17  Cal.  581,  and  in  the  previous  case  of.  Meyer  v,  Kinzer,  12 
Cal.  251.*  Nor  in  the  numerous  decisions  in  this  court  in 
which  deeds  to  the  wife  by  direction  of  the  husband  have 
been  held  to  inure  to  her  use  has  the  contrary  ever  been  ruled. 
Nor  indeed  is  it  held  in  any  of  those  cases  that  the  rule  would 
be  otherwise,  even  in  cases  where  the  consideration  is  com- 
munity property.  In  all  of  them,  indeed,  some  circum- 
stance, in  addition  to  the  mere  conveyance  to  the  wife  by  di- 
rection of  the  husband,  appeared, — as,  e.  g.,  declarations  of 
the  husband  at  the  time  of  the  deed,  or  the  use,  in  the  deed, 
of  the  expression,  '*as  her  separate  proi)erty,"  or  similar 
expressions,  But  it  cannot  be  inferred  that  in  the  absence 
of  the  particular  circumstances  shown  in  these  cases,  the  de- 
cisions would  have  been  otherwise.  {Peck  v.  Brummagim, 
31  Cal.  444 ;»  Higgins  v.  Higgins,  46  Cal.  263;  Swain  v. 
Duane,  48  Cal.  358;  Read  v.  Rahm,  65  Cal.  344;  Jackson  v. 
Torrence,  83  Cal.  529.)  Nor  if  it  could  be  so  inferred,  and 
the  rule  assumed  that  in  such  cases  the  presumption  should 
be  against  the  wife,  would  the  case  here  be  affected ;  for  the 
consideration  in  this  case  was  not  community  property,  but 
the  separate  property  of  the  husband;  and  with  reference 
to  such  cases,  the  rule,  as  w^e  have  seen,  is  diflFerent.  The 
case  is,  in  principle,  precisely  the  same  as  though  the  con- 
sideration had  been  paid  by  the  father  of  the  wife,  and  the 
deed  made  to  her  by  his  direction. 

I  advise  that  the  judgment  and  order  appealed  from  be  re- 
versed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

Henshaw^  J.,  Temple,  J.,  McFarland,  J. 


1  73  Am.  Deo.  538.  «  80  Am.  Dec.  195. 
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III.  A.  No.  988.    Department  One.— November  29,  1901.] 

THE  CITY  OF  ANAHEIM,  Appellant,  v.  CLEMENTINE 
LANGENBERGER,  Respondent. 

Dedication  of  Plaza — Recorded  Plat  and  Map — Conveyances  of 
Lots — Rights  of  Public — Offer  to  Dedicate — ^Acceptance — Re- 
vocation.— The  description  of  a  plaza  upon  a  recorded  map  and 
plat  of  land,  according  to  which  lots  were  sold  and  conveyed,  what- 
ever rights  may  be  thereby  conferred  upon  the  purchasers  of  lots, 
only  constitutes  an  offer  to  dedicate  the  plaza  to  public  use,  so  far 
as  the  rights  of  the  public  are  concerned.  An  acceptance  of  the 
offer  by  the  public  is  essential  to  constitute  a  dedication  as  to  it, 
and  the  offer  may  be  revoked,  as  to  the  public,  at  any  time  before 
its  acceptance  thereof. 

Id. — ^Action  by  City  to  Quiet  Title — ^Pleading — Adverse  Claim — 
Revocation  of  Offer. — Where  it  appears  that  the  offer  to  dedi- 
cate the  plaza  was  made  twenty  years  before  the  commencement  of 
an  action  by  the  city  to  quiet  title  thereto,  during  which  period 
there  was  no  express  or  implied  acceptance  of  the  offer  by  the 
public,  and  the  complaint  alleges  an  adverse  claim  of  the  defendant 
to  the  land  involved,  such  allegation  indicates  a  revocation  of  the 
offer  prior  to  the  filing  of  the  complaint. 

Id. — Finding  against  Dedication — ^Absence  of  Proof  of  Acceptance. 
— In  the  absence  of  proof  of  an  acceptance  by  the  city  of  the  offer 
to  dedicate  the  plaza  prior  to  the  commencement  of  the  action,  the 
court  was  justified  in  finding  that  there  was  no  dedication  of  the 
plaza  to  public  use. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County  and  from  an  order  denying  a  new  trial.  J. 
W.  Ballard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  W.  Chynoweth,  for  Appellant. 

Z.  Montgomery,  R.  Melrose,  and  John  D.  Pope,  for  Re- 
spondent. 

GAROUTTE,  J.— This  action  is  brought  to  quiet  the  title 
to  a  certain  tract  of  land  situated  within  the  limits  of  the  city 
of  Anaheim.  Plaintiff  appeals  from  the  judgment  and  order 
denying  its  motion  for  a  new  trial. 

Defendant's  predecessor  in  interest  plated  a  certain  tract  of 
land  within  the  limits  of  the  city  of  Anaheim,  by  dividing  it 
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into  lots,  blocks,  etc.,  and  filed  the  plat  or  map  thereof  in  the 
office  of  the  county  recorder  of  the  county.  Thereafter  he 
sold  a  number  of  lots  to  various  parties,  describing  them  by 
reference  to  the  aforesaid  recorded  plat.  This  defendant, 
liis  successor  in  interest,  likewise  sold  various  lots.  Accord- 
ing to  this  plat,  a  certain  tract  is  marked  thereon  as  a  plaza, 
and  a  portion  of  this  plaza  tract  is  the  land  involved  in  the 
pre&ent  litigation,  the  plaintiff  claiming  that  it  was  dedicated 
to  the  public  as  a  park,  or  plaza,  by  the  owner  thereof.  The 
trial  court  decided  that  there  was  no  dedication  to  the  public, 
and  thereupon  rendered  judgment  against  the  city. 

In  the  briefs  filed  by  the  city  it  is  declared:  "The  conten- 
tion of  plaintiff  is,  that  the  proprietors  of  said  lands,  in  mak- 
ing the  map  and  plat,  and  iii  placing  the  same  as  a  public 
record  of  the  county  of  Los  Angeles,  in  the  county  recorder's 
office,  operated  as  an  offer  on  their  part  to  dedicate  the  place 
marked  *plaza'  to  the  purposes  of  an  open,  public,  town  plaza, 
for  the  use  of  the  inhabitants  of  the  town  and  the  public; 
that  in  immediately  following  up  the  making  and  filing  said 
map  for  record  by  sales  and  conveyances  by  them  of  lots  in 
said  subdivision  to  bona  fide  purchasers,  in  accordance  with 
such  map  and  plat^.,fiueb-effer-4o  dedicate  became  absolute, 
and  irrevocable/^  As  matter  of  law,  it  cannot  be  said  that 
dedicalioIT  follows  from  the  facts  above  set  forth  by  plaintiff. 
Indeed,  as  a  matter  of  fact  we  doubt  if  a  court  would  be  justi- 
fied in  declaring  the  ultimate  fact  of  dedication  to  result  from 
those  probative  facts.  As  far  as  the  city  is  concerned,  the 
court  attaches  little  importance  to  the  fact  that  the  owner  sold 
lots  according  to  the  plat  or  map  on  file  in  the  recorder's 
oflSce.  Such  acts  by  the  owner  may  sometimes  indicate  an 
intention  to  dedicate  a  street  or  plaza,  but  in  this  case  an  in- 
tention to  dedicate  is  amply  shown  by  the  filing  of  the  map. 
And  it  may  be  said  that  the  filing  of  a  map  has  always  been 
held  to  constitute  an  offer  to  dedicate.  It  is  said  in  Sacramento 
V.  Clunie,  120  Cal.  32:  "In  the  consideration  of  the  ques- 
tion here  presented,  it  must  be  borne  in  mind  that  the  litiga- 
tion is  alone  between  the  owner  and  the  city.  The  question 
is  purely  one  of  dedication.  The  respective  rights  of  the 
owners  of  the  blocks  who  may  have  purchased  from  the  par- 
ties filing  the  map  are  not  involved.  Such  sales  may  be  some 
evidence  of  intention  to  dedicate,  but  nothing  more.  The 
respective  rights  of  owners  rest  up^on  other  and  different  prin- 
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ciples  of  law."  It  thus  ajipears  that  in  a  case  involving  the 
facts  here  presented,  the  act  of  the  owner  in  selling  lots  ac- 
cording to  the  recorded  plat  is  more  important  as  evidence  in 
a  case  between  the  owner  and  the  purchaser,  than  in  a  case 
where  the  city  is  claiming  a  dedication  to  the  public. 

In  Los  Angeles  v.  Kysor,  125  Cal.  466,  the  law  is  thus  suc- 
cinctly declared:  "Dedication  is  the  joint  eflFect  of  an  offer 
by  the  owner  to  dedicate  land,  and  an  acceptance  of  such 
offer  by  the  public.  Only  two  parties  are  necessary  to  a  dedi- 
cation,— the  owner  upon  the  one  side,  and  the  public  upon 
the  other.  There  can  be  no  dedication  without  the  partici- 
pation of  both;  and  no  dedication  can  be  stronger  or  more 
binding  by  the  participation  or  intervention  of  others.  The 
offer  of  the  owner  to  dedicate  may  be  manifested  in  a  hun- 
dred different  ways;  and  the  acceptance  of  the  offer  by  the 
public  may  be  manifested  in  a  like  number  of  ways." 

In  Schmitt  v.  San  Francisco,  100  Cal.  307,  the  case  of 
Archer  v.  Salinas  City,  93  Cal.  53,  is  quoted  with  approval, 
where  it  was  said :  "The  owner,  after  selling  some  of  the  lots 
according  to  such  map,  might,  either  with  the  consent  of  the 
purchasers,  or  if  he  should  himself  repurchase  all  of  the  lots 
so  sold,  withdraw  such  offer  at  any  time  before  the  public 
has  acquired  any  interest  in  the  streets,  either  from  formal 
acceptance  or  by  actual  user."  The  facts  there  stated  are  ex- 
actly the  facts  relied  upon  by  plaintiff,  whereby  its  counsel 
declares  "such  offer  to  dedicate  became  absolute  and  irrevoca- 
ble." Tested  by  the  principle  declared  in  the  Salinas  City 
case,  if  this  defendant  had  at  any  time  prior  to  the  com- 
mencement of  this  action  repurchased  all  of  the  lots  sold  ac- 
cording to  the  recorded  map,  plaintiff's  claims  would  surely 
be  a  nullity ;  for  defendant  would  then  have  had  the  right  to 
withdraw  the  offer  of  dedication.  It  is  thus  evident  that 
some  material  fact  going  to  establish  dedication  is  absent 
from  the  statement  of  facts  relied  upon  by  plaintiff's  counsel. 

By  the  facts  of  this  case,  there  appears  to  be  nothing  more 
than  an  offer  to  dedicate  the  plaza  to  the  public.  The  offer 
was  made  more  than  twenty  years  before  this  action  was 
brought.  During  that  entire  time  the  city  never  made  a 
sign  that  it  accepted  the  offer.  No  formal  acceptance  was 
entered;  no  implied  acceplance  is  j?hown.  The  first  intima- 
tion the  city  gave  of  its  claims  to  the  plaza  is  found  in  the 
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commencement  of  the  pre.r?ent  action.  Certainly,  the  com- 
mencement of  this  action  can  hardly  constitute  an  accept- 
ance of  an  offer  to  dedicate  made  twenty  years  before.  The 
complaint  sets  out  that  defendant  claims  the  land  here  in- 
volved adversely  to  it.  This  allegation  of  the  pleading  in- 
dicates that  defendant  had  at  some  time  prior  to  the  filing  of 
the  complaint  revoked  the  offer  of  dedication  theretofore 
made.  There  being  no  evidence  in  the  record  indicating 
any  acceptance,  upon  the  part,  of  the  city,  of  the  offer  to  dedi- 
cate, the  trial  court  was  entirely  justified  in  holding  that  no 
dedication  took  place. 

The  court  finds  no  substantial  merit  in  the  exceptions  of 
plaintiff  to  the  rulings  of  the  court  in  the  admission  and  re- 
jection of  testimony. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac.  No.  837.    Department  One.— November  29,  1901.] 

THE  PEOPLE,  Plaintiff,  v.  JOHN  MADDEN  et  al.,  De-^ 
fendants.    JOHN  E.  RAKEK,  Appellant.    JOHN  Mc- 
GAHEY,  Intervener,  Respondent. 

Appeal— Judgment  pob  Costs — ^Test  of  Jurisdiction — ^Amount 
Claimed  in  Complauit. — In  an  action  in  the  name  of  the  people 
upon  the  official  bond  of  a  county  treasurer,  the  amount  claimed 
in  the  complaint  is  the  test  of  jurisdiction;  and  where  that  amount 
was  sufficient  to  give  jurisdiction  to  the  superior  court,  and  to  this 
court  upon  appeal,  and  the  action  was  wrongfully  dismissed  on  the 
ground  of  want  of  authority  of  the  district  attorney  to  prosecute 
it,  a  judgment  rendered  against  the  district  attorney  for  costs  in  the 
sum  of  $18.75  was  part  of  the  general  judgment,  which  this  court 
has  jurisdiction  to  review  and  reverse  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoc 
County.     J.  W.  Harrington,  Judge. 

The  facts  are  stated  in  the  opinion  in  this  case  and  in  the 
opinion  rendered  in  People  v.  Madden,  133  Cal.  347. 

Spencer  &  Raker,  and  Clarence  A.  Raker,  for  Appellant. 

G.  F.  Harris,  for  Respondent. 
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SMITH,  C. — In  the  above-entitled  case — which  was  a  su^t 
brought  in  the  name  of  the  people  of  the  state  against  the 
defendant  Madden,  as  treasurer  of  Modoc  County,  and  his 
sureties, — ^judgment  was  entered  on  the  motion  of  John  Mc- 
Gahey,  intervener,  and  now  respondent,  against  the  plaintiff, 
for  the  dismissal  of  the  action,  and  against  John  E.  Raker, 
the  appellant, — ^who  was  plaintiff's  attorney,  and  not  other- 
wise connected  with  the  case, — for  costs.  Appeals  were  taken 
by  both  parties  affected,  and  on  the  appeal  of  the  plaintiff  the 
judgment  was  ^  reversed,  leaving  the  appeal  of  Raker  still 
pending,  though  in  effect  determined.  (People  v.  Madden, 
133  Cal.  347.)  It  remains  only,  therefore^  to  enter  the  same 
judgment  on  the  present  appeal.  The  only  point  urged  to 
the  contrary  that  need  be  considered  is,  that  the  amount  of 
the  judgment  ($18.75)  was  insufficient  to  give  this  court  ju- 
risdiction. But  the  judgment  against  the  appellant  was  part 
of  the  general  judgment  rendered  in  a  case  of  which  the  su- 
perior court  had  jurisdiction;  and  it  follows,  under  the  pro- 
visions of  the  constitution  and  the  code,  that  this  court  has 
jurisdiction  to  review  it.  (Const,  art.  VI,  sees.  4,  5;  Code 
Civ.  Proc,  sees.  52,  57 ;  Dashiell  v.  Slingerland,  60  Cal.  653 ; 
^Lord  V.  Goldberg,  81  Cal.  596.*)  The  test  of  jurisdiction 
is  the  amount  claimed  in  the  complaint,  which  in  this  case 
was  $34,825.35.  {Dashiell  v.  Slingerland,  60  Cal.  653, 656.) 
Accordingly,  it  was  so  held  in  the  case  of  Raker  v.  Superior 
Court  (Cal.,  Feb.  28,  1900),  where  a  writ  of  certiorari  was 
denied  on  the  ground  that  petitioner  had  an  adequate  remedy 
by  appeal. 

We  advise  that  the  judgment  be  reversed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.     Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

1 15  Am.  St.  Rep.  S2. 
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[S.  F.  No.  1786.    Department  Two.— November  29,  1901.] 

FRANKIE  WHITE,  Plaintiff,  Respondent,  v.  JOHN  H. 
WISE  and  GEORGE  E.  WHITE,  Defendants.  JOHN 
H.  WISE,  Appellant. 

Injunction  against  Disposition  of  Husband's  Pbopbbtt — Exception 
OF  "Obdinabt  Business" — ^Deed  in  Good  Faith  to  Pat  Debt — 
Pbesumption. — ^An  injunction  restraining  the  defendant  in  a  divorce 
suit  from  disposing  of  his  property,  real  or  personal,  pending  the 
suit,  excepting  that  he  was  permitted  to  carry  on  his  usual  and 
ordinary  business,  will,  in  the  absence  of  proof  tb  the  contrary,  be 
presumed  to  include  within  the  exception  of  ''ordinary  business" 
a  conveyance  made  in  good  faith  by  the  defendant  to  pay  an  honest 
debt,  of  long  standing,  to  a  creditor,  who  accepted  the  same  in 
good  faith,  in  satisfaction  of  his  demand. 

Id. — Specific  Findings — Incobbect  Conclusion  of  Law— Violation 
OF  Injunction — Right  to  Judgment. — In  an  action  involving  the 
validity  of  such  deed,  where  the  court  made  specific  findings  as  to 
the  absence  of  fraud,  and  as  to  the  good  faith  of  the  parties  to 
the  conveyance  made  and  taken  in  satisfaction  of  such  debt,  a 
further  finding  made  that  the  transaction  was  not  in  the  ordinary 
course  of  business,  and  was  in  violation  of  the  injtmction,  and  void, 
must  be  regarded  as  of  a  mere  conclusion  of  law  incorrectly  drawn 
from  the  specific,  facts  found,  and  inconsistent  therewith,  and  the 
holder  of  the  deed  is  entitled  to  judgment  upon  the  findings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  M.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  and  in  the 
former  decisions  therein  referred  to. 

Seawell  &  Pemberton,  for  Appellant. 

Johnson,  Linforth  &  Whitaker,  W.  H.  Linforth,  W.  T. 
Baggett,  and  J.  Q.  White,  for  Respondent. 

THE  COURT.— This  suit  was  brought  to  quiet  the  plain- 
tiff's title  to  the  land  in  controversy,  as  against  a  deed  ex- 
ecuted by  the  defendant  White  to  the  defendant  Wise,  of 
date  April  5, 1893,  at  which  time,  it  is  admitted,  the  former 
was  the  owner  of  the  lafrd  described  in  the  deed.  The  plain- 
tiflF,  who  is  the  divorced  wife  of  the  defendant  White,  de- 
raigns  title  to  the  same  land  under  a  sale  subsequently  made 
to  her  by  the  receiver  in  a  former  suit,  in  which  tlu;  defend- 
ant White  was  plaintiff  and  she  defendant,  which  sale  was 
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confirmed  by  the  court,  May  5, 1896,  and  followed  by  a  deed 
conveying  to  her  "all  the  right,  title,  and  interest  of  said 
George  E.  White  in  and  to  the  lands  .  .  .  sold  ...  by  the 
said  receiver  to  this  plaintiff,  including  the  premises  de- 
scribed in  the  complaint."  The  court  held  that  the  deed  of 
White  to  Wise  was  in  contravention  of  an  injunction  con- 
tfiined  in  the  interlocutory  judgment  in  the  case  referred 
to,  by  which  the  plaintiff  (now  defendant)  Was  enjoined, 
pending  the  suit,  from  disposing  of  or  encumbering  his  sep- 
arate property,  real  or  personal,  or  any  part  thereof,  with 
the  exception  "that  plaintiff  [should]  be  permitted  to  pursue 
and  carry  out  his  usual  and  ordinary  business."  The  terms 
of  this  decree  are  more  fully  given  in  the  reports  of  the  sev- 
eral cases  in  which  it  has  been  before  this  court  for  consid- 
eration. ( White  V.  White,  86  Cal.  219 ;  Petaluma  Sav.  Bank 
V.  Superior  Court,  111  Cal.  488;  Sun  Ins.  Co.  v.  White,  123 
Cal.  196.) 

On  the  trial,  the  case  was  dismissed  as  to  the  defendant 
White,  and  as  to  the  defendant  Wise  it  was  adjudged  that  his 
deed  from  White  was  void  for  the  reason  stated,  and  that  the 
plaintiflf  was  owner  of  the  land  in  controversy.  This  judg- 
ment must  rest  for  its  justification  on  the  truth  of  two  prop- 
ositions, namely:  1.  That  the  receiver's  sale  was  valid,  and 
his  deed  eflfectual  to  convey  to  the  plaintiff  the  title  of  White ; 
and  2.  That  the  deed  from  White  to  Wise  was  void,  or  at 
least  voidable. 

For  the  purposes  of  this  consideration  the  soundness  of  the 
first  proposition  may  be  conceded,  though  it  should  be  under- 
stood that  the  concession  is  in  no  respect  a  determination  of 
the  question ;  for  that  determination  becomes  unnecessary  in 
view  of  the  conclusion  reached  and  hereinafter  expressed, — 
namely,  that  the  deed  of  White  to  Wise  is  a  valid  operative 
conveyance  of  title. 

With  regard  to  the  defendant's  title,  the  case  presented  is 
this :  It  is,  in  eflfect,  alleged  in  the  complaint,  in  addition  to 
the  proceedings  in  the  case  of  White  v.  White,  above  set 
forth,  that  the  conveyance  from  White  to  Wise  was  made 
for  the  purpose  of  cheating  and  defrauding  the  plaintiflf,  by 
preventing  the  premises  conveyed  fcom  being  taken  posses- 
sion of  by  the  receiver,  or  from  being  otherwise  applied  to 
the  satisfaction  of  any  judgment  that  might  be  obtained 
by  the  plaintiflf,  and  that  the  deed  was  the  result  of  a  con- 
spiracy entered  into  by  White  and  Wise  for  such  purposes. 
But  the  court  found  that  all  these  allegations  were  untrue, 
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and,  as  alleged  in  the  answer,  that  White  was  at  the  date  of 
the  deed,  and  for  some  years  prior  thereto  had  been,  indebted 
to  the  plaintiff  in  the  sum  of  three  thousand  two  hundred 
dollars,  and  was  without  means  of  paying  the  debt,  other- 
wise than  by  disposing  of  property  for  that  purpose,  and  that 
the  deed  was  made  in  satisfaction  of  this  indebtedness. 

It  was  also  alleged  in  the  defendant's  answer  that  the 
conveyance  "was  made  and  accepted  in  good  faith,  ....  and 
solely  and  only  for  the  purpose  of  securing"  the  payment  of 
his  debt;  and  though  there  is  no  express  finding  on  this  alle- 
gation, this,  in  view  of  the  findings  on  the  issue  of  fraud, 
must  be  presumed  to  have  been  the  case.  (Code  Civ.  Proc, 
sec.  1963,  subd.  1.)  It  is,  indeed,  found  that  the  conveyance 
was  taken  with  full  knowledge  of  the  existence  of  the  injunc- 
tion, and  "in  disregard  and  violation  thereof,''  and  that  "the 
effect  [of  the  deed]  was  and  is  to  prevent,  hinder  and  delay'' 
the  plaintiff  in  enforcing  her  judgment;  and  it  is  further 
found  "that  the  making  ...  of  said  instrument  was  not 
within  the  usual  or  ordinary  business  of  said  George  E. 
White."  But  neither  of  these  findings  is  inconsistent  with 
the  good  faith  of  the  defendant  in  taking  the  deed;  and  in 
view  of  the  findings  upon  the  issue  of  fraud,  and  the  absence 
of  any  finding  on  the  defendant's  express  allegation  that  the 
deed  was  taken  in  good  faith  solely  for  the  purpose  of  secur- 
ing the  payment  of  his  debt,  it  must  be  presumed  that  such 
was  the  case.  Otherwise  it  would  be  necessary  to  reverse  the 
judgment  for  lack  of  a  finding  on  this  point. 

With  regard  to  the  finding  that  the  making  of  the  deed 
"was  not  within  the  usual  or  ordinary  business  of  .  .  . 
White,"  it  is  objected — as  was  in  fact  the  case — that  there 
was  no  evidence  to  the  contrary,  and  (on  the  authority  of 
Sun  Ins.  Co.  v.  White,  123  Cal.  203)  that  in  the  absence  of 
such  evidence  the  transaction  must  be  regarded  as  falling 
within  the  terms  of  the  exception.  In  the  case  cited,  the  note 
and  mortgage  had  been  given  by  White  prior  to  the  entry  of 
the  interlocutory  decree  and  the  injunction  therein  con- 
tained; but  %y  an  agreement  between  [the  parties]  the 
amount  thereof  was  to  be  paid  to  him  at  such  times  and  on 
such  terms  as  might  be  agreeable  to  both.  Of  the  principal 
sum  named  in  the  note,  about  eight  thousand  dollars  was 
paid  after  the  entry  of  the  interlocutory  decree  in  the  divorce 
case,  and  it  was  contended  by  the  appellant  (Mrs;  White) 
that  the  plaintiff's  lien  should  be  postponed  to  hers."    The 
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lien  was  therefore  in  fact  created — as  to  this  amount — ^sub- 
sequently to  the  injunction,  and  the  case  was  the  same  as 
though  the  mortgage  had  been  then  given.  But  the  court 
said  that  "in  the  absence  of  any  evidence  to  the  contrary,  it 
must  be  held  that  the  receipt  by  him,  from  the  plaintiff,  of 
the  amount  remaining  unpaid  upon  the  note  that  he  had 
previously  executed,  and  the  payment  thereof  by  the  plain- 
tiff, was  within  the  terms  of  the  exception."  The  case,  there- 
fore, seems  to  be  in  point ;  and  were  it  necessary, — assuming, 
without  affirming,  the  sufficiency  of  the  specifications  re- 
ferring to  this  finding, — a  new  trial  should  be  granted  on  the 
ground  that  the  finding  is  not  justified  by  the  evidence.  But 
iji  the  view  we  take  of  the  case  this  will  be  unnecessary. 

It  is  expressly  found  that  there  was  no  fraud,  and  that  the 
deed  was  taken  in  satisfaction  of  a  debt  of  several  years' 
standing.  In  the  absence  of  fraud,  or  of  any  intent  to  hinder 
or  delay  the  plaintiff  in  her  action,  such  a  transaction  must 
be  regarded  as  coming  clearly  within  the  terms  of  the  ex- 
ception ;  for  it  cannot  be  doubted  that  the  payment  of  a  bona 
fide  debt  is  in  the  course  of  the  "usual  and  ordinary  business" 
of  the  honest  debtor.  Nor  can  it  make  any  difference 
whether  the  payment  is  made  in  money  or  property.  The 
injunction,  in  its  terms,  referred  to  personal  as  well  as  real 
property,  and  to  money,  and  choses  in  action,  as  well  as  to 
other  kinds  of  the  former ;  and  to  give  it  the  effect  contended 
for  would  be  to  forbid  the  payment  of  debts  in  any  way.  The 
findings  that  the  transaction  was  not  in  the  course  of  the 
usual  and  ordinary  business  of  White,  and  that  it  was  conse- 
quently in  violation  of  the  injunction,  must  therefore  be  re- 
garded as  mere  conclusions  of  law  incorrectly  drawn  from 
the  specific  facts  found,  and  inconsistent  therewith. 

The  conclusion  reached  renders  it  unnecessary  to  consider 
other  points  made  by  the  appellant. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  lower  court  to  enter  judgment  on  the  find- 
ings for  the  appellant  as  prayed  for  in  his  answer. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  1786.    Department  Two.— November  29,  1901.] 

JOHN  H.   WISE,  Appellant,  v,  JOEL  EVELAND,  Re- 
spondent. 

Ejectment — Landlobd  and  Tenant— Attorni£Ent. — ^The  holder  of  the 
legal  title  may  maintain  ejectment  against  a  tenant  who  has  de- 
nied his  title  and  wrongfully  attorned  to  another  claimant,  who 
has  no  title  to  the  demanded  premises. 

Id. — Attornment  to  Divorced  Wife — Injunction  against  Husband — 
Exception  of  "Ordinary  Business" — Deed  to  Plaintiff  to  Pay 
Debt — Case  Affirmed. — Where  the  defendant  had  attorned  to  a 
divorced  wife,  who  had  sold  her  husband's  property  in  a  divorce 
suit,  in  which  the  husband  had  been  enjoined  from  disposing  of  his 
property  pending  the  suit,  with  the  exception  that  he  might  carry 
on  his  "usual  and  ordinary  business/'  and  the  court  found  against 
the  defendant  on  the  denials  of  his  answer,  and  on  the  defense  of 
attornment  found  that  the  husband  had,  pending  such  suit,  con- 
veyed the  property  in  dispute  to  the  plaintiff,  without  fraud,  to  pay 
a  bona  fide  debt,  such  finding  shows  title  in  the  plaintiff,  and  not  in 
the  wife,  and  the  attornment  of  the  defendant  to  her  is  not  a  suffi- 
cient defense.     [White  v.  Wise,  ante,  p.  613,  affirmed.) 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County  and  from  an  order  denying  a  new  trial.  J. 
M.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  and  in  the 
opinion  in  the  case  of  White  v.  Wise,  ante,  p.  613. 

Seawell  &  Pemberton,  for  Appellant. 

William  T.  Baggett,  Linforth  &  Whitaker,  W.  H.  Lin- 
forth,  and  J.  Q.  White,  for  Respondent. 

THE  COURT.— The  appeal  here  is  from  the  judgment 
and  from  an  order  denying  the  plaintiff's  motion  for  a  new 
trial,  but  the  case  may  be  disposed  of  on  the  appeal  from  the 
judgment.  The  suit  was  brought  to  recover  the  land  de- 
scribed in  the  complaint  (which  is  the  same  as  that  involved 
in  White  v.  Wise,  ante,  p.  613),  and  damages  for  detention. 
The  complaint  alleges  the  plaintiff's  ownership  of  the  land, 
the  execution  of  various  leases  to  the  defendant, — the  last  of 
date  November  1, 1895,  for  the  term  of  one  year, — the  wrong- 
ful withholding  of  the  land  by  him,  and  that  the  value  of 
the  premises  while  so  withheld  was  five  hundred  dollars. 


Digitized  by  LjOOQ IC  i 


618  People  v.  McFa^ilane.  [134  Cal. 

The  answer  of  the  defendant  denies  the  plaintiff's  ownership, 
and  admits  the  execution  of  the  leases,  but  denies  that  he 
took  possession  of  the  premises  from  plaintiff  or  as  his  tenant, 
or  that  he  has  ever  held  possession  under  the  leases,  or 
that  he  wrongfully  withholds  the  land,  or  that  the  value  of 
the  premises  during  the  time  referred  to  in  the  complaint  was 
five  hundred  dollars  or  any  sum ;  and  as  affirmative  matter, 
it  sets  up  the  facts  alleged  in  the  complaint  in  White  v.  Wise, 
ante,  p.  613,  and  that  prior  to  the  commencement  of  the  ac- 
tion defendant  had  attorned  to  the  plaintiff  in  that  case  on 
her  demand.  The  court  found  adversely  to  the  plaintiff 
on  the  issues  made  by  the  denials  of  the  answer,  with  the 
exception  that  it  found  the  value  of  the  rents  and  profits  to 
be  $150  per  year  from  the  first  day  of  November,  1896;  but 
or  the  affirmative  defense,  it  found  the  facts  as  found  in 
White  V.  Wise,  ante,  p.  613.  The  case,  therefore,  is,  in  prin- 
ciple, the  same,  and  the  decision  there  must  be  decisive  of 
this  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Hearing  in  Bank  denied. 


[Crim.  No.  819.    Department  Two. — November  30,  1901.] 

THE  PEOPLE,  Respondent,  v.  ROBERT  McFARLANE, 

Appellant. 

Criminal  Law— Trial— Evidence— Testimony  upon  Preliminary  Ex- 
amination— Conflicting  Testimony  at  Former  Trial — Impeach- 
ment.— Upon  the  trial  of  a  defendant  accused  of  felony,  where  the 
prosecution  introduced  the  testimony  of  a  witness  taken  upon  the 
preliminary  examinatioi?,  and  the  defendant,  for  the  purpose  of  con- 
tradicting the  witness,  introduced  his  evidence  taken  upon  a  pre- 
vious trial,  the  witness  did  not  thereby  become  the  witness  for  the 
defendant,  within  the  rule  that  a  party  cannot  impeach  his  own 
witness,  and  it  was  error  for  the  court  to  refuse  to  allow  the  defend- 
ant further  to  impeach  the  witness  by  evidence  of  his  bad  character. 

Id. — Impeachment  by  Party  Calling  Witness — Construction  or 
Code — Exceptions  to  Rule. — Section  2049  of  the  Code  of  Civil  Pro- 
cedure, forbidding  a  party,  in  general  terms,  to  impeach  his  own 
witness  by  evidence  of  bad  character,  is  but  the  enactment  of  the 
previously  existing  general  rule,  which  allowed  of  exceptions  thereto. 
The  rule  does  not  apply  where  the  calling  of  the  witness  is  not  vol- 
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untary,  or  where  it  becomes  necessary  to  call  the  adverse  party,  or 
where  the  witness  was  first  called  by  the  adverse  party,  and  is 
called  by  the  other  party  for  purposes  connected  with  his  original 
testimony,  and  especially  where  he  is  entitled  to  prove  his  different 
sworn  statements,  without  opportunity  of  cross-examination  with 
reference  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 
ced County  and  from  an  order  denying  a  new  trial.  M.  T. 
Dooling,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Frank  H.  Farrar,  and  G.  G.  Goucher,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  A.  A.  Moore,  Jr.,  Deputy 
Attorney-General,  and  John  F.  McSwain,  District  Attorney 
of  Merced  County,  for  Respondent. 

SMITH,  C. — The  defendant  was  tried  upon  an  informa- 
tion charging  him  with  murder,  and  convicted  of  man- 
slaughter, and  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial.  The  grounds  urged  for 
reversal  are  error  in  the  exclusion  of  evidence  and  in  the 
instructions. 

On  the  trial,  the  testimony  of  witness  Penycock,  taken  on 
preliminary  examination  of  the  defendant,  was  read  in 
evidence  by  the  prosecution,  and  afterwards  the  defendant 
offered  to  introduce  the  testimony  given  by  the  same  witness 
on  a  former  trial,  for  the  purpose  of  contradicting  his  evi- 
dence as  given  on  the  preliminary  examination,  and  intro- 
duced by  the  prosecution.  The  evidence  offered  was  objected 
to,  and  the  objection  overruled.  But  the  court  said,  in  effect, 
on  admitting  it,  that  the  testimony  could  not  be  limited  to 
the  purposes  stated  in  the  offer,  and  if  introduced  it  must  go 
to  the  jury  for  what  it  was  worth,  "just  the  same  as  if  the 
witness  .  .  .  was  called  by  them"  (i.  e.,  by  the  defendant's 
attorneys).  The  testimony  was  then  introduced.  After- 
wards the  defendant  offered  to  impeach  the  witness  by  evi- 
dence of  bad  character,  offering  numerous  witnesses  for  that 
purpose,  but  the  evidence  was  excluded  on  the  ground, 
in  effect,  that  the  witness  sought  to  be  impeached  was  the 
witness  of  the  defendant,  and  therefore,  under  the  provis- 
ions of  section  2049  of  the  Code  of  Civil  Pr6cedure,  could  not 
b«r  thus  impeached.  This,  wc  think,  was  error.  The  pro- 
vision of  the  code  cited  is  but  the  re-enactment  of  a  rule  pre- 
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viously  existing,  which  allowed  several  exceptions, — as,  for 
example,  where  the  evidence  of  the  witness  is  made  necessary 
by  the  law,  as  in  case  of  an  attesting  witness,  or  where  it  be- 
comes necessary  for  a  party  to  call  his  adversary  as  a  witness ; 
and  the  same  principle  would  seem  to  apply  to  a  case  like 
this,  where  the  defendant  was  entitled  to  bring  to  the  atten- 
tion of  the  jury  the  differing  statements  of  the  witness,  and 
where  he  had  no  opportunity  of  cross-examining  him  with 
reference  to  them.  (Best  on  Evidence,  sec.  645,  and  note, 
p.  601.)  The  rule  as  commonly  stated  is,  "that  a  party  shall 
not  be  allowed  to  .  .  .  discredit  his  own  witness"  by  evi- 
dence of  character;  and  the  ground  of  the  rule  is,  that  'T>y 
calling  a  witness,  the  party  represents  him  to  the  court  as 
worthy  of  credit,"  and  he  is  estopped  afterwards  to  show  the 
contrary.  (Best  on  Evidence,  sec.  645.)  But  this  reason, 
and  the  rule  grounded  on  it,  can  have  no  application  where 
the  calling  is  not  voluntary.  Generally,  therefore,  a  witness 
is  to  be  regarded  as  the  witness  of  the  party  first  calling  him, 
unless  called  by  the  other  party  for  purposes  unconnected 
with  his  original  testimony,  and  even  when  he  is  afterwards 
called  by  the  other  party,  he  is  still  regarded,  it  is  said,  as  the 
witness  of  the  party  first  producing  him.  (1  Wharton  on 
Evidence,  sec.  549.)  The  case,  therefore,  does  not  come 
within  the  reason  of  the  rule  as  laid  down  in  section  2049  of 
the  Code  of  Civil  Procedure.  Nor  does  it  come  within  its 
language,  if  the  term  "production,"  there  used,  be  under- 
stood as  referring  to  the  first  introduction  of  the  witness; 
and  as  this  construction  best  accords  with  the  reason  of  the 
rule,  and  the  rule  itself  as  previously  existing,  the  provision 
should  be  so  construed.  It  was  therefore  error  to  exclude  the 
testimony  offered. 

We  advise  that  the  judgment  and  order  appealed  from 
be  reversed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed.   . 

Henshaw,  J.,  Temple,  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 
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[Sac.  No.  654.     In  Bank.— December  3,    1901.] 

D.  0.  POOL  et  al.,  Respondents,  v.  PARHELIA  SIMMONS 
et  al.,  Appellants. 

Ferry  Franchise — Riteb  between  Counties — Sale  to  Highest  Bid- 
der NOT  Required — Appuoation  or  Statute. — The  act  of  1893 
(StatH.  1893,  p.  288)  requiring  the  sale  of  franchises  to  the  highest 
bidder  does  not  apply  to  a  franchise  for  a  ferry  over  a  river  be- 
tween two  counties;  but  such  franchise  is  regulated  by  sections 
2843  et  seq.  of  the  Political  Code,  the  provisions  of  which  are  not 
repealed,  either  expressly  or  by  implication,  by  the  act  of  1893. 

Id. — Statutory  Construction — ^Departure  from  Literal  Ihport. — 
Where  it  is  evidence  from  the  whole  tenor  of  a  statute,  and  from 
acts  in  pari  materia,  that  the  legislature  could  not  have  intended 
the  consequences  of  a  literal  construction  of  its  language,  and  such 
•  construction  would  lead  to  great  inconvenience,  if  not  to  an  absur- 
dity, the  literal  construction  will  not  be  followed. 

Id. — Repeal  of  Code  Provisions — ^Impucation  not  Favored. — ^Re- 
peals by  implication  are  not  favored;  and  a  subsequent  act  will  not 
repeal  prior  code  provisions  by  implication,  where  force  and  effect 
can  be  given  to  both. 

Id.— Action  to  Condemn  Land  fob  Ferry — Evidence — Public  Use — 
Determination  of  Supervisors  Conclusive. — In  an  action  to  con- 
demn land  for  a  ferry-landing,  under  a  franchise  over  a  river  be- 
tween two  counties,  granted  by  the  board  of  supervisors  of  the 
proper  county,  testimony  for  the  defendants,  to  show  that  the  ferry 
was  not  a  public  use,  is  not  admissible.  The  determination  by  the 
board,  upon  evidence  adduced  before  it,  that  the  ferry  was  a  public 
necessity,  is  conclusive  in  such  action. 

Id. — Notice  of  Hearing  of  Application — Affidavit  op  Publication — 
Principal  Clerk. — An  affidavit  of  publication  of  the  notice  of 
hearing  of  the  application  for  the  franchise  was  properly  made  by 
the  principal  clerk,  who  is  shown  by  the  affidavit  to  have  charge  of 
all  the  advertisements  in  the  paper. 

Id. — Contest  of  Application — ^Location  of  Ferry — Determination 
OF  Board — Evidence. — Where  it  appears  that  the  defendants  ap- 
peared before  the  board  and  contested  the  application  for  the  ferry 
franchise,  and  had  a  full  hearing  after  notice  given,  the  questions 
as  to  whether  the  location  of  the  ferry  by  the  board  would  best  sub- 
serve the  use  of  the  public  and  be  least  injurious  to  the  defendants, 
were  for  the  determination  of  the  board  upon  such  hearing,  and 
evidence  thereupon  is  not  admissible  for  the  defendants  in  an  ac- 
tion to  condemn  their  land  for  the  ferry. 

Id. — ^Venue  of  Action — ^Right  of  Condemnation. — The  action  to  con- 
demn the  land  was  properly  brought  in  the  county  in  which  the 
land  was  situated;   and  the  grant  of  the  ferry  franchise,  properly 
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made  to  the  plaintiffs  by  the  board  of  supervisors  of  the  other 
county  as  provided  by  law,  gave  to  them  the  right  to  maintain  the 
action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County  and  from  an  order  denying  a  new  trial.  E.  E.  Gad- 
dis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clark  &  Gill,  and  R.  Clark,  for  Appellants. 

W.  H.  Grant,  for  Respondents. 

VAN  DYKE,  J. — The  action  is  to  condemn  a  strip  of  land 
for  a  ferry-landing,  60  x  145  feet,  on  the  west  bank  of  the 
Sacramento  River,  in  Yolo  County.  Judgment  went  for 
the  plaintiffs,  from  which  and  an  order  denying  a  motion 
for  a  new  trial  defendant  appealed. 

1.  It  is  contended  on  the  part  of  the  appellants  that  the 
complaint  fails  to  show  that  the  plaintiffs  were  the  owners 
and  holders  of  a  franchise  to  erect  and  construct  a  ferry,  and 
hence  fails  to  state  facts  sufRcient  to  constitute  a  cause  of  ac- 
tion. This  claim  is  based  upon  the  fact  that  the  complaint 
does  not  show  that  the  franchise  in  question  was  sold  to 
the  highest  bidder  under  the  act  of  1893  entitled  "An  act 
providing  for  the  sale  of  railroad  and  other  franchises  in 
municipalities,  and  relative  to  granting  of  franchises." 
(Stats,  1893,  p.  288.)  The  act  in  question,  by  a  literal 
reading,  might  perhaps  be  broad  enough  to  include  a  fran- 
chise like  the  one  in  question,  but  to  give  a  construction  to 
the  act  so  as  to  include  a  franchise  for  a  ferry  over  a  river 
between  two  counties,  would  lead  to  great  inconvenience, 
if  not  to  an  absurdity.  The  franchise  in  this  case  was  for 
a  ferry  on  the  Sacramento  River,  between  the  counties  of 
Yolo  and  Sutter,  and  was  granted  under  the  provisions  of 
the  Political  Code  on  that  subject.  (Pol.  Code,  sees.  2843 
et  seq.)  It  is  provided  in  the  Political  Code  that  in  such 
case  the  application  must  be  made  to  the  board  of  super- 
visors of  the  county  on  the  left  bank  of  the  river  descending ; 
that  the  board  must  fix  the  bond  to  be  given  by  the  corpora- 
tion or  person  taking  tolls,  and  provide  for  the  annual  re- 
newal thereof;  fix  the  amount  of  license  tax  to  be  paid  per 
month,  payable  annually,  and  fix  the  rate  of  toll,  which 
must  not  raise  annually  an  income  exceeding  fifteen  per 
cent  on  the  actual  cost  of  the  construction  or  erection  and 
maintenance  of  the  ferry  for  the  first  year,  nor  on  the  fair 
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cash  value,  together  with  the  repairs  and  maintenance  for 
any  succeeding  year;  and  iimke  all  necessary  orders  and 
rules  relative  to  the  construction  and  business  thereof.  The 
license  tax  must  not  exceed  ten  per  cent  of  tolls  aimually 
collected.  The  board,  in  fixing  the  license  tax  and  rate  of 
tolls,  must  make  inquiry  into  the  present  actual  cash  value 
and  cost  of  all  necessary  repairs  and  maintenance,  and  in 
all  estimates  of  the  fair  cash  value  of  the  ferry  the  value 
of  the  franchise  must  not  be  taken  into  consideration.  The 
bond  to  be  given  must  be  conditioned  that  the  ferry  will  be 
kept  in  repair,  and  that  the  keeper  will  faithfully  comply 
with  the  laws  of  the  state  and  all  legal  orders  made  by  the 
board,  and  pay  all  damages  by  reason  of  any  delay  at  and 
defect  in  such  ferry.  The  license  tax  must  be  paid  to  the 
treasurer  of  the  county  granting  it,  and  one  half  thereof 
repaid  to  the  treasurer  of  the  county  in  which  the  other 
end  of  the  ferry  is  located.  The  owner  of  the  land  on  the 
left  bank  of  the  river  descending  is  entitled  to  preference 
over  the  owner  on  the  right  bank,  in  procuring  authority 
to  construct  a  ferry.  The  board,  in  hearing  the  applica- 
tion, is  vested  with  the  authority  to  determine  whether  or  not 
the  applicant  is  a  suitable  person,  and  among  the  rules  and 
regulations  it  may  prescribe  the  number  of  boats  to  be 
kept,  their  character,  and  how  propelled;  the  number  of 
hands  employed;  the  number  of  trips  to  be  made  daily,  or 
whether  trips  shall  be  made  in  the  night-time;  who  may 
be  ferried  free  of  tolls ;  in  case  of  steamboats,  rate  of  speed ; 
and  penalty  for  violation  of  rules  and  regulations.  It  will 
be  readily  seen  that  many  of  these  provisions  are  entirely 
inconsistent  with  the  theory  that  the  franchise  should  be 
sold  to  the  highest  bidder,  as  provided  by  the  act  of  1893. 
In  case  the  franchise  should  be  sold  to  the  highest  bidder, 
which  board  of  supervisors  should  sell  the  same?  and  would 
the  sale  by  the  board  of  either  county  convey  any  fran- 
chise in  the  other  county?  and  in  case  each  county  should 
sell  to  different  bidders,  which  one  would  be  entitled  to 
the  franchise?  Again,  a  sale  to  the  highest  bidder  is  in- 
consistent with  the  provision  giving  preference  to  the  owner 
on  the  left  bank  of  the  stream,  and  the  board  would  have 
no  right  to  require  a  bond  if  the  highest  bidder  is  entitled 
to  the  franchise.  Neither  would  it  exercise  its  discretion 
as  to  whether  the  applicant  was  a  suitable  person.  The 
bidder  might  have  to  pay  a  large  sum  for  the  franchise,  and 
the  amount  so  paid  could  not  be  considered  by  the  board  in 
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fixing  the  rate  of  toll.  The  whole  policy  of  the  law,  as 
shown  in  the  Political  Code,  is  to  allow  franchises  like  this 
to  be  granted  by  the  board  to  a  suitable  person,  to  sub- 
serve a  public  benefit,  subject  to  rules  and  regulations,  and 
that  the  license  required  to  be  paid,  as  fixed  by  the  boarct, 
is  to  be  full  compensation  to  the  counties,  and  to  be  divided 
between  them.  It  was  evidently  considered  that  such  a 
ferry  was  a  public  necessity,  and  should  be  subject  to  the 
control  of  the  local  board  for  the  benefit  of  the  public, 
to  be  constructed  by  a  private  party,  to  be  compensated  in 
tolls.  The  reason  and  spirit  of  the  act  of  1893  does  not 
apply  to  a  case  of  this  kind,  any  more  than  it  did  apply 
to  a  case  of  a  steam-railroad  passing  through  a  town  or 
city,  as  held  in  People  v.  Craycroft,  111  Cal.  544.  There 
it  was  said  that  although  the  language  of  the  act  of  1893 
was  broad  enough  to  cover  a  strain-rail  road,  and  the  priv- 
ilege of  laying  and  operating  a  steam-railroad  through  a 
city,  yet  at  the  same  time  it  was  perfectly  evident  by  the 
whole  tenor  of  the  act,  and  other  acts  in  pari  materia,  that 
the  legislature  could  not  have  intended  the  consequences 
of  a  literal  construction  of  the  language,  the  court  saying, 
"This  law  was  not  intended  to  apply  to  such  a  case,  but  only 
to  those  cases — as  of  street-railroads — in  which  bona  fide 
competition  is  possible."  The  act  of  1893  does  not,  in 
terms,  purport  to  amend  or  repeal  the  code  provisions  on 
the  subject  of  ferries,  and  repeals  by  implication  are  not 
favored.  In  order  for  a  subsequent  act  to  repeal  a  former, 
it  should  appear  from  the  later  act  that  it  was  intended 
to  take  the  place  of  or  repeal  the  former,  or  that  the  two 
acts  are  so  inconsistent  that  force  and  effect  cannot  be  given 
to  both.  (Capron  v,  Hitchcock,  98  Cal.  427;  Matter  of 
Yick  Wo,  68  Cal.  304;*  Christy  v.  Board  of  Supervisors  of 
Sacramento  County,  39  Cal.  10.)  It  seems  to  have  be- 
come apparent  that  a  literal  construction  of  the  act  of  1893 
would  cover  cases  not  contemplated,  and  lead  to  the  absurdi- 
ties pointed  out,  and  therefore  said  act  was  superseded  by 
the  passage  of  another  act  by  the  legislature  in  1897  (Stats. 
1897,  p.  135),  relating  to  the  same  subject.  This  later 
act,  by  its  terms,  is  limited  to  the  sale  of  street-railroads  and 
other  franchises  in  municipalities,  and  does  not  apply  to 
counties,  nor  to  steam-railroads  and  telegraph  lines  in  mu- 
nicipalities. 

2.    The  court  did  not  err  in  ^excluding  the  testimony  of- 

1 5J  Am.  Rep.  12. 
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fered  by  defendants  for  the  purpose  of  showing  that  the 
ferry  was  not  a  public  use.  The  defendants,  appeared  and 
contested  that  question  before  the  board  of  supervisors 
granting  the  franchise.  Section  2893  of  the  Political  Code 
prt)vides  that,  after  a  hearing,  "if  the  board  finds  that  the 
ferry  is  either  a  public  necessity  or  convenience,  and  that 

the  applicant  is  a  suitable  person, authority  to  erect 

and  take  tolls  on  the  ferry  may  be  granted  to  him  for  the 
term  of  twenty  years."  The  board  in  this  case  heard  the 
evidence,  and  determined  that  the  purpose  of  the  proposed 
ferry  was  a  public  necessity,  and  its  determination  in  this 
proceeding  is  conclusive.  {Santa  Ana  v,  Harlin,  99  Cal. 
540;  County  of  Siskiyou  v.  Oamlich,  110  Cal.  98;  Tehama 
County  V.  Bryan,  68  Cal.  63;  County  of  San  Mateo  v.  Co- 
burn,  130  Cal.  631.)  The  affidavit  of  the  publication  of 
the  notice  of  time  and  place  of  hearing  the  application  is 
claimed  to  be  defective  because  made  by  the  "principal 
clerk  of  the  Yolo  Democrat."  It  is  said  that  section  415  of 
the  Code  of  Civil  Procedure  requires  the  affidavit  to  be 
made  by  the  "printer,  or  his  foreman  or  principal  clerk." 
The  affidavit  in  this  case  substantially  complies  with  the 
statute.  It  shows  that  the  party  making  it  had  "charge 
of  all  the  advertisements  in  said  paper."  (Sharp  v.  Dang- 
ney,  33  Cal.  513;  Waters  v.  Waters,  27  N.  Y.  Supp.  1008; 
7  Misc.  Rep.  519.)  But  the  record  in  this  case  also  shows 
that  the  defendants  appeared  before  the  board  and  contested 
the  application  on  its  merits. 

3.  The  action  was  properly  brought  in  Yolo  County, 
that  being  the  county  in  which  the  land  sought  to  be  con- 
demned is  situated.  The  board  of  supervisors  of  Sutter 
County  granted  the  franchise  as  provided  by  law,  and  by 
reason  of  the  franchise  the  plaintiffs  had  the  right  to  main- 
tain the  action.  The  court  properly  excluded  the  offered 
testimony  of  defendants  for  the  purpose  of  proving  that 
the  ferry  was  not  located  where  it  would  best  subserve  the 
use  of  the  public  and  be  least  injurious  to  defendants. 
These  matters  were  for  the  determination  of  the  board  of 
supervisors,  and  the  defendants,  after  notice  given,  had 
a  hearing  before  that  tribunal.  Pasadena  v.  Stimson,  91 
Cal.  259,  is  not  in  point.  That  was  an  action  to  condemn 
land  for  the  purpose  of  a  sewer,  and  the  owner  of  the  land 
sought  to  be  condemned  had  not  had  his  day  in  court. 
There  was  no  provision  for  preliminary  hearing  and  de- 
termination of  these  questions,  as  in  the  case  at  bar.  (County 
CXXXIV.  Cal.— 40       , 
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o]  Siskhjou  V.  Gamlich,  110  Cal.  100.)     This  disposes  of 
the  main  a.ssigninent  of  errors  on  the  part  of  the  appellants, 
necessary  to  be  considered. 
Judgment  and  order  affirmed. 

McFarland,  J.,  Harrison,  J.,  and  Garoutte,  J.,  concurred. 


tCrim.  No.  731.    In  Bank.— December  3,   1901.] 
In  the  Matter  of  W.  H.  LAMBERT,  on  Habeas  Corpus. 

INSANITT  Law — COIVSTITUTIONAL  LAW — NOTICE   PRIOR  TO  COMMITMENT 

— Due  Process  of  Law. — ^The  provisiona  of  the  act  of  March  31, 
1897,  known  as  the  Insanity  Law,  so  far  as  they  purport  to  author- 
ize the  commitment  to  and  retention  in  an  asylum  of  a  person  al- 
leged to  be  insane  without  giving  him  prior  notice  and  an  oppor- 
tunity to  be  heard  on  the  charge  against  him,  lack  the  essential  ele- 
ments of  due  process  of  law,  and  are  unconstitntional. 

APPLICATION  for  a  writ  of  habeas'  corpus. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  Clark,  for  Petitioner. 

T.  B.  Hutchinson,  for  Respondent. 

HARRISON,  J.— The  petitioner  alleges  that  he  is  il- 
legally confined  in  the  Napa  state  hospital  and  restrained  of 
his  liberty  by  A.  M.  Gardner,  the  superintendent  thereof, 
and  seeks  his  discharge.  In  his  return  to  the  writ  issued 
upon  the  petition,  the  respondent  shows  that  he  holds  the 
petitioner  in  custody  by  virtue  of  an  order  of  commitment 
issued  by  the  Hon.  A.  J.  Buckles,  judge  of  the  superior 
court  for  the  county  of  Solano,  on  November  9,  1899,  com- 
mitting said  Lambert  to  the  Napa  state  haspital  as  an  in- 
sane person,  and  a  proper  subject  for  custody  and  treatment 
in  an  institution  for  the  insane ;  and  sets  forth  in  his  return 
a  copy  of  the  order  of  commitment,  together  with  copies 
of  the  petition  therefor,  and  of  the  certificate  of  lunacy 
accompanying  the  same,  which  were  delivered  to  him  at  the 
same  time  that  the  petitioner  wae  delivered  at  the  hospital ; 
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and  averring  that  the  petitioner  is  still  insane,  and  not 
competent  to  he  discharged.  The  sufficiency  of  this  return 
is  controverted  by  the  petitioner  upon  the  ground  that  the 
act  of  March  31,  1897  (Stats.  1897,  p.  311),  known  as  the 
Insanity  Law,  under  which  the  proceedings  for  his  com- 
mitment were  had,  is  unconstitutional,  in  that  he  is  thereby 
deprived  of  his  liberty  without  due  process  of  law ;  that  the 
proceedings  thereunder  are  insufficient  to  authorize  his  com- 
mitment, and  that  upon  the  application  therefor  the  judge 
of  the  superior  court  had  no  jurisdiction  or  authority  to 
make  that  order,  and  that  the  said  order,  together  with  the 
documents  accompanying  the  same,  do  not  justify  his  de- 
tention or  confinement. 

The  aforesaid  act  of  1897  purports  to  be  a  complete  re- 
vision of  the  laws  of  this  state  on  the  subject  of  insanity, 
and  provision  is  made  therein  for  the  organization  of  a  state 
commission  in  lunacy,  and  the  management  of  the  several 
institutions  for  the  insane,  and  the  mode  is  prescribed  by 
which  patients  are  to  be  admitted  to  the  several  state  hospi- 
tals, or  otherwise  cared  for.  The  provisions  authorizing  the 
commitment  of  a  person  to  a  hospital  are  found  in  section  3 
of  aiticle  III  of  the  act.  An  application  for  the  commit- 
ment is  to  be  made  to  the  judge  of  the  superior  court  of  the 
county,  by  a  relative  or  friend  of  the  alleged  insane  person,  or 
by  any  one  of  certain  designated  officials,  and  is  to  be  accom- 
panied by  a  certificate  of  lunacy,  for  which  provision  is  made 
in  the  preceding  section.  This  certificate  is  to  be  signed  by 
two  of  the  medical  examiners  authorized  by  that  section,  and 
must  show  that  it  is  their  opinion  that  the  alleged  insane  per- 
son is  actually  insane,  and  "shall  contain  the  facts  and  cir- 
cumstances upon  which  their  opinion  is  based,  and  show  that 
the  condition  of  the  person  examined  is  such  as  to  require 
care  and  treatment  in  a  hospital  for  the  care,  custody,  and 
treatment  of  the  insane."  Upon  its  presentation  to  the  judge 
with  an  application  for  the  order  of  commitment,  that  officer 
is  authorized  forthwith  to  determine  the  question  of  the  in- 
sanity of  the  person,  and  to  immediately  issue  an  order  for  his 
commitment  to  one  of  the  state  hospitals.  The  sheriff  is  to 
be  immediately  notified  thereof,  and  is  at  once  to  make  pro- 
vision for  his  transfer  to  such  hospital.  Upon  his  delivery 
of  the  person  to  the  hospital,  he  shall  at  the  same  time  deliver 
to  the  superintendent  the  application  for  the  commitment, 
the  certificate  of  lunacy,  and  the  order  of  commitment,  as 
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the  authority  of  that  officer  for  the  detention  of  such  person. 
A;i  examination  of  the  foregoing  provisions  of  the  statute 
shows  that  there  is  no  provision  for  giving  to  the  alleged  in- 
sane person  any  notice  of  the  proceedings  against  him,  and 
that,  under  its  provisions,  the  first  intimation  that  he  may 
have  thereof  may  be  when  the  sheriff  takes  him  into  his  cus- 
tody under  the  order  of  commitment.  The  person  making 
the  application  for  the  commitment  is  not  required  to  give 
him  any  notice  thereof,  nor  is  there  any  requirement  that  he 
shall  be  informed  of  the  object  for  which  the  physicians  are 
examining  him.  The  direction  that  the  application  for  the 
commitment  shall  be  "accompanied"  by  a  certificate  of  lun- 
acy not  only  clearly  indicates  that  the  certificate  shall  have 
been  made  before  the  application  is  presented  to  the  judge, 
but  it  also  implies  that  it  may  be  made  at  the  mere  request 
of  the  person  who  is  seeking  the  commitment.  This  certifi- 
cate may  be  made  by  any  two  physicians  who  have  received 
and  filed  the  certificate  of  a  superior  judge  showing  that  they 
possess  the  requisite  qualification.  There  is  no  limit  to  the 
number  of  physicians  who  may  become  such  medical  exam- 
iners, nor  does  the  act  authorize  a  superior  judge  to  refuse 
his  certificate  to  any  physician  who  may  show  himself  quali- 
fied therefor.  No  certificate  is  to  be  made  unless  two  exam- 
iners shall  find  the  person  to  be  insane,  but  the  person  seek^ 
ing  the  order  of  commitment  is  not  concluded  by  the  deter- 
mination of  the  first  examiners  to  whom  he  may  apply,  but 
is  at  liberty  to  conlinue  his  application  for  a  certificate  until 
he  shall  find  two  examiners  who  will  certify  to  the  insanity 
of  the  person.  The  examination  is  not  made  by  them  under 
any  direction  of  the  judge,  nor  do  they  receive  any  letter  of 
authority  or  power  to  compel  testimony.  The  statute  does  not 
require  that  their  certificate  shall  be  given  under  oath,  nor 
does  it  require  that  the  witnesses  before  the  examiners  shall 
give  their  testimony  under  oath,  or  provide  for  any  bath  to  be 
administered  to  such  witnesses.  They  are  only  required  tc 
make  "such  examination"  of  the  person  as  will  enable  them 
to  form  an  opinion  "as  to  his  sanity  or  insanity,"  and  their 
examination  may  in  fact  be  so  conducted  that  he  will  have 
no  knowledge  that  they  are  exaniininfi;  him  for  that  purpose, 
or  even  making  any  examination  of  him,  and  if  after  such 
examination  they  conclude  that  he  is  insane,  they  are  to 
jointly  so  certify. 

Digitized  by  VjOOQIC 


Dec.  1901.]  Matter  of  Lambert.  629 

Upon  the  presentation  to  the  judge  of  the  certificate  and 
application  for  the  order  of  commitment,  he  is  authorized 
"to  proceed  forthwith  to  determine  the  question  of  insanity." 
The  statute  does  not  require  the  judge,  when  he  passes  upon 
their  sufficiency,  to  give  any  notice  thereof  to  the  alleged  in- 
sane person,  or  even  to  require  him  to  be  brought  into  his 
presence.  As  the  judge  to  whom  the  application  is  made  has 
no  notice  of  the  proceedings  until  after  the  examination  has 
been  had  and  the  certificate  has  been  made,  there  is  no  oppor- 
tunity prior  thereto  for  him  to  direct  any  notice  to  be  given. 
The  provision  in  section  8  for  the  arrest  of  an  insane  person 
who  is  shown  to  be  dangerous  to  person  or  property,  is  the 
only  instance  provided  in  the  statute  for  any  preliminary 
notice  of  a  hearing,  and  the  facts  prescribed  in  that  section 
for  such  notice  have  no  existence  in  the  present  case.  The 
provision  that  "upon  the  demand  of  any  relative  or  near 
friend  in  behalf  of  such  alleged  insane  person,  the  judge 
shall,  or  he  may  upon  his  own  motion,  order  a  hearing  of  the 
application,"  is  no  restriction  upon  his  authority  to  proceed 
without  giving  any  notice,  since  the  whole  proceeding  may 
be  conducted  without  the  knowledge  of  any  relative  or  friend 
of  said  alleged  insane  person,  and  if  the  application  for  his 
commitment  is  made  by  a  relative  or  friend  who  has  procured 
the  certificate  of  lunacy  from  two  medical  examiners,  such 
relative  or  friend  would  not  be  likely  to  demand  any  further 
hearing.  There  is  also  a  provision  in  the  a«t,  that  if  the 
application  is  made  by  any  other  person  than  a  relative  or 
friend,  notice  thereof  shall  be  served  upon  one  of  certain 
designated  relatives ;  but  if,  as  in  the  present  case,  the  appli- 
cation is  by  a  relative  or  friend,  the  statute  does  not  require 
any  notice  thereof  to  be  given,  either  to  the  person  alleged  to 
be  insane,  or  to  any  other  friend  or  relative  of  his.  The  pro- 
vision in  section  4  for  a  trial  upon  the  question  of  his  insanity 
is  eflFective  only  after  the  order  of  commitment  has  been  made, 
under  which  the  person  may  have  been  immediately  placed 
in  the  hospital,  and  cannot  I  o  made  a  substitute  for  his  right 
to  have  an  opportunity  to  be  heard  and  to  defend  himself 
against  the  charge  before  being  deprived  of  his  liberty.  For 
the  purpose  of  showing  the  inefficiency  of  this  provision  in 
protecting  a  person  against  an  invasion  of  his  constitutional 
right  to  a  notice  and  a  hearing  before  he  can  be  deprived 
of  his  liberty,  it  is  only  necessary  to  read  in  connection  there- 
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with  the  provision  that  before  such  trial  can  be  had  he  must 
provide  for  the  payment  of  the  costs  thereof,  and  also  the  pro- 
vision of  section  8  in  article  I  of  the  act,  that  after  he  has 
been  connnitted  to  the  hospital,  he  may  be  restrained  of  all 
correspondence  with  the  outer  world,  except  with  the  superior 
judge  and  the  district  attorney  of  the  county  from  which  he 
was  committed. 

The  statute  thus  clearly  provides  that  the  proceedings  be- 
fore the  judge  in  a  case  like  the  present  may  be  entirely  ex 
parte,  and  that  he  may  be  satisfied  that  the  alleged  insane 
person  is  insane  by  merely  examining  the  certificate  and  pe- 
tition. He  may  issue  the  order  of  commitment  upon  the 
opinion  of  the  two  examiners,  without  any  examination  by 
himself  of  the  person  sought  to  be  committed,  or  of  the  exam- 
iners who  have  made  the  certificate,  and  without  any  knowl- 
edge of  the  facts  or  testimony  upon  which  they  have  made 
their  certificate.  In  thus  acting  upon  these  documents,  he 
takes  as  the  sole  basis  of  his  action  the  opinion  of  the  axam- 
iners,  ascertained  as  before  shown,  that  the  individual  is  in- 
sane. The  opinion  of  practitioners  of  medicine,  however, 
upon  the  question  of  insanity  are  not  always  uniform  or  in- 
fallible, especially  if  such  opinion  is  formed  ex  parte,  or  with- 
out an  opportunity  for  a  full  investigation  of  the  charge. 
The  mere  certificate  of  an  opinion  thus  obtained  ought  not  to 
be  a  sufficient  warrant  for  an  order  for  the  confinment  of  a 
person  in  an  insane  asylum.  There  should,  at  least,  be  the 
semblance  of  a  judicial  investigation  of  which  a  public  record 
can  be  presenjed,  before  a  person  can  be  deprived  of  his  lib- 
erty. 

In  making  this  order  of  commitment,  the  judge  is  not, 
however,  in  the  exercise  of  any  of  the  judicial  authority  of 
the  state  which  the  constitution  has  vested  in  the  superior 
court,  but  exercises  merely  a  statutory  authority  which  has 
been  inferred  upon  him  by  the  Insanity  Law.  No  step  in 
the  proceeding  is  taken  by  a  court,  nor  does  the  statute  re- 
quire the  application  for  the  order  or  the  certificate  of  the 
examiners,  or  the  order  of  commitment,  to  be  filed  in  any 
court,  or  made  a  matter  of  judicial  record,  or  become  a  mat- 
ter in  any  respect  public,  except  such  as  results  from  their 
delivery  to  the  superintendent  of  the  hospital,  m  his  author- 
ity for  receiving  and  detaining  the  alleged  insane  person.  In 
the  exercise  of  such  statutory  authority,  there  is  no  presump- 
tion in  favor  of  its  validity,  but,  as  in  the  case  of  any  process 
issued  by  a  tribunal  or  officer  whose  authority  is  special  and 

Digitized  by  V^jQOQ  IC 


Dec.  1901.]  Matter  of  Lambert.  631 

limited  by  statute,  it  is  essential  that  the  facts  upon  which  de- 
pends his  right  to  exercise  such  authority,  or  issue  such  proc- 
ess, shall  not  only  exist,  but  shall  be  also  set  forth  in  the 
document  by  virtue  of  which  the  person  is  to  be  deprived  of 
his  liberty  or  estate. 

It  appears  from  the  return  in  the  present  case  that  the  i^ 
plication  for  the  order  of  commitment  was  made  by  a  per- 
son purporting  to  be  a  friend  of  the  petitioner,  and  that  it 
was  presented  to  the  judge  of  the  superior  court,  November 
9,  1899,  and  that  upon  the  same  day  the  order  of  com- 
mitment was  made,  and  the  petitioner  delivered  to  the  su- 
perintendent of  the  Napa  state  hospital.  A  certificate  of 
two  medical  examiners,  as  provided  by  the  act,  dated  No- 
vember 9,  1899,  was  delivered  to  the  superintendent  at  the 
same  time  with  the  order  of  commitment.  This  certificate 
is  appended  to  a  ^^statement  of  facts"  setting  forth  many 
items  in  the  history  of  the  alleged  insane  person.  It  is 
evident  from  a  mere  inspection  of  this  statement  of  facts 
that  it  was  derived  from  others,  but  it  does  not  appear 
whether  it  was  prepared  under  the  direction  of  the  ex- 
aminers after  their  examination  of  witnesses  in  reference 
thereto,  or  had  been  previously  prepared  and  was  submit- 
ted to  them  at  the  time  they  were  requested  to  examine 
the  petitioner.  Neither  does  it  appear  whether  the  "facts" 
in  the  statement  were  obtained  from  the  examination  of 
witnesses,  or  accepted  from  mere  rumor.  The  statement 
is  not  signed  by  any  one,  or  in  any  way  authenticated  by 
the  examiners,  nor  are  the  names  of  the  persons  from  whom 
the  facts  were  obtained  given.  The  certificate  itself  does  not 
give  the  names  of  the  persons  who  were  examined,  nor  does 
it  contain  the  name  of  the  petitioner,  or  state  that  they 
ever  examined  the  petitioner,  or  that  in  their  opinion  he  is 
insane, — the  blank  space  for  the  name  of  the  person  ex- 
amined not  having  been  filled  with  the  name  of  any  one. 
It  is  only  by  inference  from  the  accompanying  documents 
that  the  certificate  can  be  held  to  have  any  application  to  the 
petitioner. 

It  does  not  appear,  either  from  the  order  of  commitment  or 
by  the  accompanying  documents,  that  any  notice  was  given 
to  the  petitioner  of  an  intention  to  make  an  application  for 
the  order,  or  that  he  was  ever  notified  or  had  any  knowledge 
that  the  medical  examiners  would  make  any  examination 
or  investigation  in  reference  to  his  insanity,  or  that  the 
judge  of  the  superior  court  ever  directed  any  notice  to  be 
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given  him  of  the  application,  or  of  an  intention  to  determine 
the  question  of  hi^  insanity;  nor  does  it  appear  that  he  was 
present  at  the  time  the  matter  was  under^  consideration  by 
the  judge,  or  was  at  any  time  seen  or  examined  by  the  judge. 

The  act  in  question  was  evidently  suggested  by  the  In- 
sanity Law  of  New  York,  passed  in  1896  (1  N.  Y.  Laws  1896, 
chap.  545),  and  the  provisions  of  that  act  have  been  closely 
copied.  The  New  York  statute,  however,  contains  many  pro- 
visions and  safeguards  for  the  individual,  which  are  not 
contained  in  the  law  of  this  state.  Section  62  of  the  New 
York  statute,  which  corresponds  to  section  3  of  article  III  of 
the  California  statute,  provides  that  "notice  of  such  ap- 
plication [for  the  order  of  commitment]  shall  be  served  per- 
sonally, at  least  one  day  before  making  such  application, 
upon  the  person  alleged  to  be  insane," — a  provision  which 
is  wholly  omitted  in  the  statute  of  this  state.  The  section 
also  provides  that  the  judge  may  dispense  with  personal  serv- 
ice, or  may  direct  substituted  service  to  be  made  upon  some 
person  to  be  designated  by  him,  but  that  in  such  case  he 
shall  state,  in  a  certificate  to  be  attached  to  the  petition  for  the 
commitment,  his  reasons  for  dispensing  with  personal  service 
of  such  notice,  and  if  substituted  service  is  directed,  the 
name  of  the  person  to  be  served  therewith.  In  People  v. 
Wendel,  33  Misc.  Rep.  496,  68  N.  Y.  Supp.  948,  the  relator 
had  been  committed  to  an  insane  asylum  under  the  pro- 
visions of  this  section,  but  had  had  no  notice  of  the  appli- 
cation, either  personally  or  by  substituted  service  on  any 
one  in  her  behalf,  and  there  was  no  hearing  at  which  she 
was  either  personally  present  or  represented  by  any  person. 
The  court  held  that,  to  the  extent  that  the  Insanity  Law  au- 
thorized such  proceeding,  it  was  in  violation  of  the  con- 
stitution, in  that  it  deprived  her  of  her  liberty  without  due 
process  of  law,  and  ordered  her  release. 

An  order  for  the  commitment  of  a  person  to  an  insane  hos- 
pital is  essentially  a  judgment  by  which  he  is  deprived  of  his 
liberty,  and  it  is  a  cardinal  principle  in  English  juris- 
prudence that  before  any  judgment  can  be  pronounced 
against  a  person,  there  must  have  been  a.  trial  of  the  issue 
upon  which  the  judgment  is  given.  Under  the  laws  of  this 
state,  a  guardian  of  the  person  or  the  estate  of  an  insane 
person  cannot  be  appointed  without  giving  him  notice  of 
the  application  therefor  (Code  Civ.  Proc.,  sec.  1763) ;  nor 
can  a  judgment  for  so  small  a  sum  as  five  dollars  be  ren- 
dered against  him  unless  he  has  been  served  with  a  sum- 
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mons  in  the  action.  (Code  Civ.  Proc,  sec.  411.)  Much 
more  is  there  reason  for  giving  him  notice  of  an  application 
to  deprive  him  of  his  personal  liberty.  The  provision  in 
the  statute  for  a  notice  to  a  relative  or  friend  of  the  alleged 
insane  person  cannot  be  made  the  equivalent  of  a  notice  to 
the  person  himself.  Neither  can  the  provision  that  upon 
the  application  for  a  commitment  a  hearing  may  be  had 
upon  the  demand  of  any  relative  or  near  friend  in  behalf 
of  the  alleged  insane  person,  or  upon  the  motion  of  the 
judge  himself,  be  considered  as  due  process  of  law.  What 
constitutes  due  process  of  law  may  not  be  readily  formulated 
in  a  definition  of  universal  application,  but  it  includes,  in 
all  cases,  the  right  of  the  person  to  such  notice  of  the  claim 
as  is  appropriate  to  the  proceedings  and  adapted  to  the 
nature  of  the  ca.«e,  and  the  right  to  be  heard  before  any 
order  or  judgment  in  the  proceedings  can  be  made  by 
which  he  will  be  deprived  of  his  life,  liberty,  or  property. 
The  constitutional  guaranty  that  he  shall  not  be  deprived 
of  his  liberty  without  due  process  of  law  is  violated  when- 
ever such  judgment  is  had  without  giving  him  an  oppor- 
tunity to  be  heard  in  defense  of  the  charge,  and  upon  such 
hearing  to  offer  evidence  in  support  of  his  defense.  If 
his  right  to  a  hearing  depends  upon  the  will  or  caprice 
of  others,  or  upon  the  discretion  or  will  of  the  judge  who  is 
to  make  a  decision  upon  the  issue,  he  is  not  protected  in  his 
constitutional  rights.  (Underwood  v.  People,  32  Mich.  1.*) 
To  say  that  if  he  is  in  fact  insane,  therefore  any  notice  to 
him  would  be  vain,  is  to  beg  the  very  question  whose  de- 
termination underlies  the  right  of  the  state  to  deprive  him 
of  his  liberty.  The  fact  of  his  insanity  is  to  be  determined 
hefore  his  right  to  his  liberty  can  be  violated.  If  that  ques- 
tion is  determined  against  him,  without  any  notice  or  op- 
portunity to  be  heard,  or  to  introduce  evidence  in  his  be- 
half, and  under  such  determination  he  is  confined  in  the 
hospital,  his  constitutional  guaranty  is  violated. 

The  case  before  us  does  not  involve  the  right  of  the  state 
to  provide  for  the  summary  arrest  of  a  person  against  whom 
a  charge  of  insanity  is  made,  and  his  temporary  detention 
until  the  truth  of  the  charge  can  be  investigated.  Such  ai^ 
rest  would  itself  be  a  notice  to  him  of  the  charge,  under 
which  he  would  be  afforded  an  opportunity  for  a  hearing 
thereon.     Nor  is  there  involved  the  right  of  the  state  to 

1 20  Am.  Rep.  633. 
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permanently  restrain  an  insane  person  of  his  liberty, 
whether  such  person  be  harmless  or  dangerous,  but  the  ques- 
tion is,  whether  he  is  entitled  to  a  judicial  investigation 
of  the  charge  that  he  is  insane,  and  the  right  to  be  heard 
thereon  before  its  determination.  The  question  to  be  de- 
termined is,  not  whether  the  action  of  the  judge  in  investi- 
gating the  insanity  of  the  petitioner  was  conducted  under  the 
forms  of  law,  and  with  proper  regard  for  his  rights,  but 
whether  the  judge  had  the  right  to  enter  upon  the  investi- 
gation, or  take  any  action  whatever  in  reference  to  his  in- 
sanity. In  the  absence  from  the  statute  of  any  require- 
ment of  notice  to  the  pen-on,  any  notice  that  might  be  given 
him  would  be  without  legal  force  and  authority,  and  con- 
sequently, whether  acted  upon  by  him  or  disregarded,  the 
proceeding  would  be  equally  ineffective.  "It  is  not  enough 
that  he  may  by  chance  have  notice,  or  that  he  may  as  a 
matter  of  favor  have  a  hearing.  The  law  must  require 
notice  to  him,  and  give  him  the  right  to  a  hearing  and  op- 
portunity to  be  heard.  The  constitutional  validity  of  a  law 
is  to  be  tested,  not  by  what  hiw  been  done  under  it,  but  by 
what  may  by  its  authority  be  done."  {Stuart  v.  Palmer,  74 
N.  Y.  188.*)  **It  is  not  what  has  been  done,  or  ordinarily 
would  be  done,  under  a  statute,  but  what  might  be  done 
under  it,  that  determines  whether  it  infringes  upon  the 
constitutional  right  of  the  citizen.  The  constitution  guards 
against  the  chances  of  infringement."  {Bennett  v.  Davis, 
90  Me.  105.) 

The  following  authorities  may  be  referred  to  in  support 
of  the  foregoing  views :  Underwood  v.  People,  32  Mich.  1  ;* 
Petition  of  Doyle,  16  R.  I.  537  ;^  State  v.  Billings^  55  Minn. 
467  ;^  Portland  v..  Bangor,  65  Me.  120  ;^  Bennett  v,  Davis] 
90  Me.  102;  People  v,  St,  Saviour's  Sanitarium,  34  Hun 
(App.  Div.)  363.  In  the  case  last  cited  the  question  was 
quite  fully  considered  by  the  general  term  of  the  supreme 
court  of  New  York.  The  relator  had  been  committed  to  an 
asylum  for  inebriates  for  the  tenn  of  one  year,  under  a  pro- 
vision of  a  statute  of  that  state  authorizing  such  commit- 
ment to  be  made  by  any  judge  of  a  court  of  record,  upon 
a  certificate  in  writing,  signed  by  two  physicians,  con- 
taining statements  bringing  the  person  within  the  description 

1  30  Am.  Rep.  291.  4  43  Am.  St.  Rep.  625. 

2  20  Am.  Rep.  633.  5  20  Am.  Rep.  681. 
8  27  Am.  St.  Rep.  769. 
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named  in  the  statute.  It  was  held  that  as  the  order  had  been 
made  without  any  notice  to  the  relator,  and  without  her 
presence,  she  was  deprived  of  her  liberty  without  due  process 
of  law,  and  that  the  commitment  was  void,  the  court  very 
tersely  and  aptly  phrasing  the  principle  underlying  its  de- 
cision as  follows:  "No  matter  what  may  be  the  ostensible 
or  real  purpose  in  restraining  a  person  of  his  liberty, 
whether  it  is  to  punish  for  an  offense  against  the  law,  or  to 
protect  a  person  from  himself,  or  the  community  from  ap- 
prehended acts,  such  restraint  cannot  be  made  permanent  or 
of  long  continuance,  unless  by  due  process  of  law." 

Under  the  foregoing  considerations,  it  must  be  held  that 
the  Insanity  Law  of  1897,  to  the  extent  that  it  authorizes  the 
confinement  of  a  person  in  an  insane  asylum  without  giving 
him  notice  and  an  opportunity  to  be  heard  upon  the  charge 
against  him,  is  unconstitutional,  and  that  the  proceedings 
by  virtue  of  which  the  petitioner  is  held  by  the  respondent 
are  invalid. 

It  is  ordered  that  the  petitioner  be  released  from  the  asy- 
lum. 

Temple,  J.,  Beatty,  C,  J.,  and  Henshaw,  J.,  concurred. 

GAROUTTE,  J.,  dissenting.— As  I  read  the  foregoing 
opinion,  it  renders  entirely  void  the  present  lunacy  law.  It 
is  hardly  necessary  to  say  that  such  grave  results  should  be 
avoided  if  possible,  and  that  no  technical  construction  of  this 
law  should  be  invoked  which  leads  to  such  serious  conse- 
quences. I  believe  a  fair,  liberal  construction  of  the  law  may 
be  had,  which  will  support  its  constitutionality,  and  for  that 
reason  I  dissent  from  the  opinion  of  the  court  bearing  upon 
that  branch  of  the  case.  If  time  be  allowed  hereafter,  I  shall 
present  my  reasons  for  this  dissent  in  detaiL 
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[L.  A.  No.  633.    Department  Two.— December  3,  1901.] 

J.  W.  KISHLAR,  Appellant,  v.  THE  SOUTHERN  PA- 
CIFIC RAILROAD  COMPANY,  R^pondent. 

AcmoN  FOB  Damage  to  Leasehold— Evidencb — Iktebest  on  Mowet— 
Habmizss  Ruong — ^IkfARKET  VALUE  OF  Lease — Instbuction.— In 
an  action  to  recover  damages  for  injury  to  the  plaintiflTa  lease- 
hold, from  the  construction  of  a  i*ailroad  track,  impeding  plaintiff's 
ingress  and  egress,  evidence  elicited  ou  the  cross-examination  of  the 
plaintiff  as  to  what  he  paid  for  interest  on  borrowed  monej  was 
not  admissible  as  tending  to  show  the  rental  value  of  the  land ;  but 
whether  it  was  admissible  on  general  cross-examination  or  not,  the 
ruling  admitting  it  was  harmless,  where  the  plaintiff  testified  fully 
as  to  the  value  of  the  land,  and  what  he  paid  as  rental  therefor, 
and  as  to  the  market  value  of  the  lease  regardless  of  rental,  and 
where  the  court  instrucfpd  the  jury  that  the  measure  of  damages 
was  the  market  value  of  the  lease. 

Id. — Alleged  Injury  from  Track  in  Alley — Tbacks  on  Opposite 
Land  of  Defendant — Evidence — Instruction. — Wliere  the  in- 
jury complained  of  was  alleged  to  have  resulted  from  a  railroad 
track  constructed  in  an  alley  adjoining  the  leased  property,  and 
there  was  no  averment  or  offered  proof  to  show  that  the  defendant 
negligently  managed  other  parallel  tracks  situated  on  its  own  land 
across  the  alley,  it  was  proper  for  the  court  to  exclude  evidence  as 
to  the  number  of  cars  run  upon  those  tracks,  and  to  instruct  the 
jury  that  the  use  of  the  tracks  upon  the  defendant's  private  land 
parallel  with  and  contiguous  to  the  alley,  by  running  trains  or 
leaving  cars  standing  thereon,  was  not  an  element  of  damage  in  the 
action. 

Id. — ^TiME  AND  Manneb  of  Estimating  Value  of  Lease — Value  in 
Use  to  Plaintiff. — It  was  proper  for  the  court  to  instruct  the 
jury  that  they  were  to  estimate  the  value  of  the  lease  at  the  time 
when  the  track  complained  of  was  first  completed  and  operated,  and 
that  the  market  value  of  the  lease  was  not  its  value  in  use  to  the 
plaintiff  for  a  particular  purpose,  but  only  its  fair  market  value. 

Id. — ^Availabilitt  for  Particular  Use — Market  Value. — The  avail- 
ability of  the  property  for  any  particular  use  may  be  shown;  but 
where  all  the  facts  bearing  on  the  use  for  which  the  property  was 
adapted  and  for  which  it  is  used  are  shown,  the  question  to  be  con- 
sidered is,  what  value  in  the  market  could  be  obtained,  if  the  plain- 
tiff wished  to  sell  his  property,  from  parties  who  wished  to  buy 
and  would  give  its  fair  value. 

Id. — Costs,  when  wot  Recoverable — Stbikinq  out  Cost-bill. — ^In  an 
action  for  damages,  where  the  plaintiff  recovers  less  than  three 
hundred  dollars,  he  is  not  entitled  to  recover  his  costs,  and  it  if 
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proper  in  such  case  for  the  court  to  strike  out  plaintiff's  memoran- 
dum of  costs. 

Ii>. — ^Pbacticb — FiUNG  Notice  of  Motion  to  Tax  Costs — Compliance 
WITH  Statute. — The  practice,  in  this  state,  of  filing  within  five 
days  after  notice  of  the  bill  of  oosts,  a  notice  of  motion  to  tax  the 
costs,  and  on  the  day  designated  in  the  notice,  or  the  day  to  which 
the  hearing  is  postponed,  calling  up  the  motion  viva  voce,  instead  of 
filing  a  formal  written  motion  in  the  first  instance,  is  a  sufficient 
compliance  with  the  statute  requiring  the  motion  to  be  made  within 
the  five  days. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County  and  from  an  order  denying  a  new  trial  and 
from  an  order  striking  out  a  cost-bill.    J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Collier  &  Evans,  for  Appellant. 

Purington  &  Adair,  W.  A.  Purington,  J.  E.  Foulds,  and 
Foshay  Walker,  for  Respondent. 

THE  COURT. — Action  for  damages.  The  cause  was  tried 
before  a  jury,  and  the  verdict  was  for  plaintiff.  He  appeals 
from  the  judgment,  from  the  order  denying  new  trial,  and 
from  the  judgment  disallowing  him  his  Qosts.  PlaintiflF  was 
the  owner  of  a  leasehold  interest  in  a  certain  lot  in  White's 
Addition  to  Riverside,  the  lease  being  for  three  years  from 
November  13,  1895,  with  privilege  of  renewal  at  same  rental 
for  two  years.  The  lot  was  25  feet  wide  and  120  feet  long, 
entirely  occupied  by  a  warehouse.  Pachappa  Avenue 
bounded  the  lot  on  the  west,  and  was  occupied  by  the  tracks 
of  the  Santa  Fe  Railroad  Company,  so  close  to  the  building 
as  to  preclude  the  loading  and  unloading  of  teams  at  that 
end  of  the  building,  and  it  was  used  only  to  receive  and  dis- 
charge freight  by  rail.  The  east  end  of  the  warehouse  fronted 
on  an  alley,  through  which  alone  plaintiflF  could  receive  and 
discharge  freight  by  wagons.  He  was  engaged  in  selling 
fertilizers,  and  it  was  necessary  to  his  business  that  he  should 
have  unobstructed  ingress  and  egress  to  and  from  his  ware- 
house by  this  alley.  On  June  19th,  defendant,  without 
plaintiff's  consent,  but  under  license  of  the  city  authorities, 
duly  given  by  ordinance,  built  its  track  through  this  alley, 
necessarily  so  near  to  plaintiff's  building  as  to  render  it  no 
longer  of  use  to  him^  and  he  was  compelled  to  vacate  it^  and 
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it  stood  idle  from  about  July  1,  1896,  to  April  16,  1897, 
when  he  surrendered  the  lease  to  the  lessor. 

1.  Plaintiff  was  a  witness  in  his  own  behalf.  He  had 
testified  quite  fully  and  specifically  to  the  injury  to  his 
leasehold  by  the  track  in  the  alley,  and  had  fixed  the  amount 
of  the  damage.  He  had  testified,  on  cross-examination,  to 
the  value  of  the  lot;  also,  what  he  paid  as  rental,  and  what 
the  market  value  of  the  rental  was,  regardless  of  what  he 
paid.  He  was  further  asked  the  market  value  of  money  in 
June,  1896,  or  about  that  time.  The  question  was  objected 
to  by  plaintiff  as  immaterial,  irrelevant,  and  incompetent; 
the  objection  was  overruled,  and  plaintiff  excepted,  and  now 
urges  the  ruling  as  error.  The  witness  answered,  stating 
what  interest  he  paid  on  borrowed  money  at  that  time.  This 
evidence  as  to  the  rate  of  interest  on  the  money  was  not  ad- 
missible as  tending  to  show  the  rental  value  of  the  land. 
Whether  or  not  it  was  admissible  on  cross-examination  to 
test  the  general  knowledge  of  the  witness  as  to  business  and 
values,  need  not  be  determined,  for  we  think  it  could  not 
have  been  prejudicial  to  appellant.  The  witness  testified 
directly  to  the  value  of  the  land  and  the  value  of  his  lease, 
and  the  court  instructed  the  jury  that  the  measure  of  dam- 
ages was  the  market  value  of  the  lease, — what,  upon  the 
evidence,  it  would  bring  if  the  plaintiff  desired  to  sell,  and 
a  purchaser  desired  to  buy  and  paid  a  fair  price  for  it ;  and 
in  view  of  this  condition  of  the  case,  the  error,  if  it  was  an 
error,  was  without  injury. 

2.  It  appeared  that  defendant  owned  the  land  across  the 
alley,  opposite  plaintiff's  property,  and  had  constructed 
tracks  over  this  property  parallel  to  the  alley,  one  of  which 
was  near  the  alley,  though  on  defendant's  own  land.  The 
witness  Pitman,  ca.shier  of  defendant  company,  called  by 
defendant,  testified  to  the  location  and  operation  of  the  track 
in  the  alley,  and  also  of  the  tracks  of  defendant  across  the 
alley,  on  its  own  lands,  and  that  the  use  made  of  them 
was  chiefly  for  shipping  oranges.  He  was  asked,  substan- 
tially, how  many  cars  each  day  the  defendant  was  in  the 
habit  of  running  on  the  tracks  which  it  had  constructed  on  its 
own  land.  Defendant  objected  to  the  question  as  immaterial 
and  irrelevant,  claiming  that  "the  question  should  be  con- 
fined to  the  number  of  cars  run  over  the  road  abutting  on 
the  Kishlar  property,  not  on  other  roads."  The  objection 
was  sustained,  and  plaintiff  excepted.  Upon  this  subject  the 
court  instructed  the  jury  as  follows:    "That  the  use  of  the 
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tracks  upon  the  private  land  of  ilofcndants,  parallel  with 
and  couliguoiis  to  said  alley,  by  defendant's  running  engine 
and  trains  thereon,  or  leaving  cars  standing  thereon,  is  not 
an  element  of  damage  in  this  action."  The  rulings  as  to  the 
evidence,  and  the  instruction,  are  assigned  as  errors.  There 
was  no  averment  or  offered  proof  that  the  defendant  was 
guilty  of  any  negligence  in  the  management  of  its  tracks 
on  its  own  private  land,  and  its  ordinary  use  of  those  tracks, 
constructed  on  its  own  private  land  for  its  business  purposes, 
constituted  no  legal  damage  to  the  plaintiff.  We  think, 
therefore,  that  the  ruling  and  instruction  of  the  court  com- 
I)lained  of  were  not  erroneous. 

3.  In  the  instruction  marked  IX  the  court,  among  other 
things,  told  the  jury  that  they  were  to  estimate  the  value  of 
the  lease  on  the  nineteenth  day  of  June,  1896  (when  the 
track  was  completed  and  operated),  and  that  ''the  market 
value  is  not  the  value  in  use  to  the  plaintiff  for  a  particular 
purpose,  .  .  .  but  only  the  fair  market  value  of  plaintiff's 
property."  l^laintiff  concedes  in  his  brief  ''that  market  value 
is  not  necessarily  the  use  to  the  plaintiff  for  a  particular  pur- 
pose," but  he  claims  that  "this  use  to  the  plaintiff  for  a  par- 
ticular purpose  is  a  very  proper  element  to  be  considered  by 
the  jury,  .  .  .  and  should  not  be  taken  from  the  jury  in 
arriving  at  market  value."  (Citing  San  Diego  Land  etc.  Co. 
V.  Neale,  88  Cal.  50.)  In  Santa  Ana  v.  Harlin,  99  Cal.  538, 
which  was  a  proceeding  to  condemn  land,  the  court  said: 
"The  present  market  value  of  the  land  is  the  measure  of  dam- 
ages, and  not  its  value  in  use  to  the  owner  or  to  the  parties 
seeking  to  condemn."  There  is  nothing  in  the  Neale  case, 
supra,  indicating  a  different  rule.  The  availability  of  the 
property  for  any  particular  use  may  be  shown,  and  in  the 
present  case  all  the  facts  bearing  on  the  use  to  which  the 
building  was  adapted  and  for  which  it  was  being  used  were 
shown.  In  Lawrence  v.  City  of  Boston,  119  Mass.  126,  which 
involved  the  value  of  a  leasehold  interast  in  property  sought 
to  be  condemned  for  a  public  building,  the  trial  court,  in 
charging  the  jury,  said:  "The  value  of  the  leases  is  their 
market  value.  .  .  .  The  fact,  therefore,  that  one  of  these 
lessees,  Lawrence,  as  has  been  argued  by  his  counsel,  did  not 
want  to  move,  wanted  to  stay  there,  would  have  paid  a  very 
large  sum  to  stay  there,  is  not  a  test  of  market  value,  because 
it  is  not  a  case  of  one  who  wants  to  sell  and  one  who  wants  to 
buy.     If  Lawrence  had  wanted  to  go  out,  the  question  is, 
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What  would  his  lease  have  brought?  not  what  it  would  have 
been  worth  to  him  if  he  had  wanted  to  stay  there,  because  it 
may  have  been  of  greater  value  or  less  value  to  him  than  ita 
value  upon  the  market.  That  simply  determines  its  value  to 
him,  not  its  market  value.  The  question  for  you  to  consider 
is,  If  Lawrence  wanted  to  sell  this  lease,  what  could  he  have 
obtained  for  it  upon  the  market,  from  parties  who  wanted  to 
buy  and  would  give  its  fair  value?'.'  Gray,  C,  J.,  said:  "The 
instructions  were  such  as  have  been  usually  given  in  similar 
ccses,  and  were  correct." 

There  was  no  error  in  the  instruction  given. 

4.  It  is  contended  that  the  court  erred  in  its  order  striking 
out  plaintiff's  memorandum  of  costs.  The  amount  claimed 
in  the  bill  of  costs  was  $95.40.  The  judgment  was  entered 
on  the  verdict.  May  7,  1898.  The  cost-bill  was  served  on 
May  9,  1898,  and  on  the  same  day  defendant  served  written 
notice  that  on  May  16th  defendant  would  move  the  court  to 
tax  the  costs  in  the  action.  The  parties  appeared  on  the 
16th  and  defendant  presented  the  motion,  and,  after  hearing, 
the  court  ordered  that  the  memorandum  be  stricken  out. 
This  was  not  error.  The  action  was  for  damages,  and  as  the 
plaintiff  recovered  less  than  three  hundred  dollars,  he  was 
not  entitled  to  recover  his  costs  of  the  respondent. 

It  is  claimed  that  defendant's  motion  came  too  late,  and 
that  serving  the  written  notice  of  the  motion  was  not  suf- 
ficient, but  that  the  motion  itself  should  have  Been  filed 
within  five  days  after  the  notice  of  the  bill  of  costs.  (Code 
Civ.  Proc.,  sec.  1033.) 

The  universal  practice  in  this  state  has  been  to  serve  and 
file  written  notice  of  the  motion  to  tax  the  cost-bill  as  the 
equivalent  of  filing  a  motion,  within  five  days,  and  on  the 
day  designated  in  the  notice,  or  the  day  to  which  the  hearing 
shall  have  been  postponed,  to  call  up  the  notice  and  make  the 
motion  viva  voce,  a  note  of  the  motion  being  made  by  the 
clerk  on  his  minutes.  We  think  this  practice  is  sufficient  com- 
pliance with  the  statute.  The  order  denying  motion  for  new 
trial  and  the  order  striking  out  the  cost-bill  are  affirmed. 
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[8.  F.  No.  968.    In  Bank.— December  4,  1901.] 

W.  S.  CHAPMAN,  Appellant,  v.  THOMAS  E.  HUGHES 
et  al.,  Respondents,  and  E.  W.  CHAPMAN,  Appellant. 

Teubt — Tbansfeb  bt  Trustee — Good  Faith  of  Purchaser — Findiho 
AGAINST  Evidence — Consideration —  Private  Debt  —  Notice — 
AoENCT. — ^A  finding  that  a  transfer  of  trust  property  by  a  trustee 
to  his  daughter-in-law  was  made  to  her  aa  a  bona  fide  purchaser  for 
value,  without  notice  of  the  trust,  or  of  the  rights  of  the  plaintiff  as 
a  beneficiary,  is  against  evidence,  where  proof  of  the  consideration 
was  not  satisfactory,  and  the  evidence  in  part  showed  a  deed  of  gift, 
and  in  part  that  there  was  some  settlement  of  a  private  debt  of  a 
firm,  which  consisted  of  the  trustee  and  his  son,  the  husband  of  the 
grantee,  and  it  appeared  that  the  husband  acted  as  her  agent  in  the 
transaction.  The  full  knowledge  of  her  agent,  acting  within  the 
scope  of  his  authority,  charged  her  with  notice  of  the  invalidity  of 
the  conveyance,  which  was  void,  both  as  being  in  contravention  of 
the  trust,  and  also  as  haTing  been  made  in  payment  of  a  private 
debt  of  the  trustee.  Such  deed  was  voidable  as  to  her,  as  one  tak- 
ing with  notice,  at  the  instance  of  the  cestui  que  trust. 

Id. — Estoppel  in  Pais — Consent  of  Cestui  que  Trust—Pleading — 
Finding. — If  the  cestui  que  trust  knew  of  and  assented  to  the  con- 
veyance from  the  trustee  to  his  daughter-in-law,  an  estoppel  in  pais 
would  be  raised  against  him,  and  he  would  not  be  heard  to  disavow 
an  act  to  which  he  had  formally  assented,  where  the  parties  changed 
their  condition  upon  the  assurance  of  his  consent.  But  such  es- 
toppel in  pais,  to  be  available,  must  be  pleaded,  proved,  and  found, 
and  cannot  be  considered  in  the  absence  of  a  pleading  and  finding 
to  support  it. 

Id. — Suit  in  Equity  by  Beneficiary— Accounting — Avoidance  of 
Transfers  by  Trustee — ^Augmentation  of  Trust  Fund. — In  a 
suit  in  equity,  brought  by  a  beneficiary  having  an  interest  in  trust 
property,  for  an  accounting  against  his  trustee,  and  to  avoid  trans- 
fers made  by  the  trustee  of  the  trust  property  to  other  parties  made 
defendants,  all  transfers  thereof  made  by  the  trustee  to  any  of  the 
co-defendants  without  consideration,  or  to  persons  taking  with  no- 
tice of  the  plaintiff's  rights  under  the  trust,  must  go  to  augment  the 
trust  fund,  to  abide  an  equitable  adjustment  of  rights  as  between  the 
plaintiff  and  his  trustee,  upon  the  accounting  between  them. 

Id. — ^Transfer  as  Ooliatbral  Security — ^Pbotsotion  of  Transferee — 
Residue  Subject  to  Trust. — ^Where  a  transfer  of  property  by  the 
trustee,  as  collateral  security  for  indebtedness,  is  protected,  and  can- 
not be  assailed  in  toto,  the  residue  of  the  property  remaining  after 
the  debt  is  paid  must  go  into  the  trust  fund. 
CXXXIV.  Cal.— 41 
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Id. — ^Transfer  of  Notes  and  Mobtgaqis — Good  Faith  of  Abbionebs — 
Notice — Attobney  of  Trustee — Subsequent  Employment  bt  As- 
signee.— Where  securities,  consisting  of  notes  and  mortgages,  were 
transferred  for  value  by  the  trustee  to  purchasers  who  took  with- 
out actual  notice  of  the  trust,  such  purchasers  are  not  chargeable 
with  notice  by  reason  of  the  knowledge  acquired  by  an  attorney, 
who  acted  solely  as  attorney  of  the  trustee  in  relation  to  the  trans- 
fer, though  such  attorney  was  afterwards  eniplcyed  by  a  bank  which 
became  a  second  assignee  of  the  securities  for  value,  without  knowl- 
edge of  the  trust. 

lo. — ^Transfer  for  Less  than  Face  Value— Actual  Value  hot 
Shown. — ^The  fact  that  securities  of  the  face  value  of  thirty-one 
thousand  dollars  wer6  transferred  by  the  trustee  for  a  cash  value  of 
twenty  thousand  dollars  is  not  indicative  of  fraud  or  want  of  good 
faith  in  the  transaction,  where  there  is  no  evidence  tending  to  show 
the  actual  value  of  the  securities. 

Id. — Finding  against  Admission  of  Pleadings. — Where  the  pleadings 
admitted  that  the  trustee  had  made  certain  conveyances  to  his  wife, 
a  finding  contrary  to  such  admission,  that  he  had  made  no  such 
conveyances,  must  be  set  aside. 

Id.— Contracts  of  Plaintiff  and  Third  Party  with  Truster— Sit-ofv 
— ^Accounting — Evidence  —  Former  Adjudication  —  Superseded 
Ck)NTRACT — Collateral  Findings. — Where  the  plaintiff  sought  an 
accounting  under  a  contract  with  the  trustee  to  divide  with  the 
plaintiff  the  net  proceeds  of  lands  purchased  in  the  trustee's  name, 
after  repaying  the  purchase-money  from  sales  thereof,  and  to  divide 
the  residue  of  the  lands,  and  it  appeared  that  plaintiff  also  agreed 
that  the  indebtedness  of  a  third  party  to  the  trustee  remaining  due 
after  an  accounting  under  a  deed  of  trust  should  be  offset  against 
the  plaintiff,  the  rights  of  the  parties  to  an  equitable  accounting  and 
set-off,  according  to  the  facts  upon  competent  evidence,  are  not  con- 
cluded by  a  former  decree,  in  an  action  by  the  plaintiff  and  such 
third  party  against  the  trustee  as  an  alleged  partner,  for  an  ac- 
counting under  a  former  syndicate  agreement,  in  which  the  defend- 
ant pleaded  and  the  court  found  that  the  syndicate  agreement  was 
canceled  and  superseded  without  performance  thereof  by  such  trust 
deed,  and  by  an  agreement  with  the  plaintiff.  Collateral  findings 
in  the  former  action,  that  the  trust  deed  was  modified  as  alleged  by 
the  defendant,  are  not  conclusive ;  and  such  former  decree  is  not  ad- 
missible in  evidence  against  the  plaintiff  and  such  third  party. 

Id. — Estoppel  by  Verdict  or  Judgment — Immaterial  and  Collateral 
Issues. — While  a  general  verdict  or  judgment  operates  as  an  es- 
toppel as  to  such  matters  as  were  necessarily  considered  and  deter- 
mined, it  is  never  conclusive  upon  immaterial  or  collateral  issues. 

Id. — ^RioHTS  OF  Beneficiary — Accounting  of  Trustee  tor  Value 

Insolvency — Finding— Enforcement  of  Trust.— The  beneficiary 
is  not  concluded  by  a  finding  of  the  court  against  an  allegation  of 
the  insolvency  of  the  trustee,  who  offered  to  account  for  the  value  of 
the  lands  disposed  of;  and,  without  regard  to  the  benefits  or  injuries. 
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which  may  follow,  the  beneficiary  is  entitled  to  enforce  the  trust 
agreement  to  the  letter,  and  to  avoid  every  disposition  of  lands  con- 
trary thereto,  of  which  the  vendee  had  knowledge  or  notice. 

Id. — ^MoNEY  Judgment — Estoppel. — The  beneficiary  cannot  be  com- 
pelled to  accept  a  money  judgment  awarded  against  the  trustee, 
and  is  not  estopped  thereby  to  recover  property  wrongfully  disposed 
of  by  the  trustee. 

Id. — EXGHAJTGE    OF    PROPERTIES    BY    TRUSTEE    EMPOWERED      TO       SELL — 

Charge  of  Cash  to  Trustee — Avoidance  of  Exchange. — The 
power  of  the  trustee  to  sell  does  not  include  a  power  to  exchange 
the  trust  property  for  other  lands,  and  where  such'  exchange  waa 
effected  with  one  who  had  knowledge  of  the  terms  of  the  contract 
between  the  trustee  and  the  plaintiff,  the  plaintiff,  as  beneficiary,  is 
entitled  to  avoid  the  exchange,  notwithstanding  the  trustee  charged 
himself  with  cash  on  account  thereof. 
Id. — Conveyances  by  Way  of  Mortgage — Valuable  Consideration — 
Pre-existing  Debt — Notice — Burden  of  Proof — ^Agency. — Con- 
veyances by  the  trustee,  by  way  of  mortgage,  to  secure  a  pre-exist- 
ing debt  for  moneys  loaned  to  the  trustee,  were  for  a  valuable  con- 
sideration; but  the  burden  resting  upon  the  plaintiff  to  prove 
knowledge  or  notice  of  his  rights  is  sustained  by  proof  that  the 
agent  who  acted  for  the  mortgagee  in  the  transaction  had  such 
knowledge,  which  must  be  imputed  as  notice  to  the  principal. 

Id. — Payment  of  Purchase-money  by  Trustee — Resulting  Trust — 
Express  Trust. — Notwithstanding  that  the  entire  purchase-money 
for  the  land  was  paid  for  by  the  trustee,  and  that  he  had  a  benefi- 
cial ownership  therein,  and  that  no  trust  could  have  resulted  to  the 
plaintiff  by  operation  of  law,  yet  the  plaintiff,  who  is  not  seeking  to 
enforce  a  resulting  trust,  may  enforce  his  rights  under  an  express 
trust  formally  declared  by  an  instrument  in  writing,  signed  by  the 
trustee. 

Id. — Assumption  of  Mortgage  by  Trustee — Part  Payment — Account- 
ing— ^ilEiMBUR.SEMENT. — Where,  by  the  agreement  between  the  par- 
ties, the  trustee  was  to  discharge  a  mortgage,  upon  payment  of 
which  he  was  entitled  to  reimbursement  from  the  proceeds  of  sales 
of  the  property,  if  only  part  of  the  mortgage  was  paid,  if  he  should 
be  charged  in  the  accounting  with  the  residue,  provision  must  also 
be  made  therein  for  reimbursing  him. 

Id. — Consolidation  cf  Actions — Single  Jidgment — Defendants  not 
IN  Privity — Reversal  upon  Appeal — New  Trial  Limited. — Where 
the  record  shows  the  consolidation  of  several  actions  which  were 
tried  as  one,  and  a  single  judgment  entered,  involving  the  rights  of 
defendants  between  whom  there  is  no  privity  or  community  of  in- 
terest, where  the  judgment  is  reversed  and  a  new  trial  is  granted,  a 
defendant  who  has  established  the  validity  of  his  purchase  from 
the  trustee  will  not  be  required  to  litigate  the  matter  anew,  but 
the  new  trial  will  be  limited  to  issues  between  parties  as  to  whom 
the  judgment  was  erroneous,  and  confined  to  the  subject-matter  of 
findings  held  not  sustained  by  the  evidence. 
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APPEALS  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    J.  R.  Webb,  Judge. 

The  record  shows  the  consolidation  of  three  several  ac- 
tions, numbered  4343,  4532,  and  5268,  in  each  of  which 
W.  S.  Chapman  was  plaintiflF  and  is  appellant,  and  in  each  of 
which  Thomas  E.  Hughes  was  a  defendant.  In  the  action 
numbered  4343,  E.  W.  Chapman  is  a  party  defendant  and 
appellant.  Other  defendants  were  joined  in  each  of  the  ac- 
tions, the  most  numerous  defendants  being  made  such  in  the 
action  numbered  4343. 

Further  facts  are  stated  in  the  opinions  of  the  court. 

Garret  W.  McEnerney,  George  H.  Maxwell,  and  T.  M. 
Osmont,  for  Appellants. 

Frank  H.  Short,  and  Stanton  L.  Carter,  for  Estate  of  Ma- 
tilda B.  Hughes,  deceased.  Respondent. 

George  E.  Church,  for  0.  J.  Woodward  et  al.,  Respondents. 

L.  L.  Cory,  for  Thomas  E.  Hughes  et  al..  Respondents. 

Horace  Hawes,  for  Fresno  Loan  and  Savings  Bank,  Re- 
spondent 

Stearns  &  Elliott,  for  Madera  Canal  and  Irrigation  Com- 
pany, Respondent. 

HENSHAW,  J. — In  the  decision  in  this  case  rendered  in 
Bank,  April  7,  1900,  it  was  held  that  the  finding  of  the  trial 
court  upholding  the  deed  of  conveyance  made  by  Thomas  E. 
Hughes  to  his  daughter-in-law,  Matilda  B.  Hughes,  was  un- 
supported, and  that  the  conveyance  was  void,  or,  at  least, 
voidable  at  the  instance  of  the  cestui  que  trust,  Chapman. 
A  rehearing  w-as  granted  for  further  consideration  of  this 
single  proposition.  The  finding  of  the  court  was,  that  the 
deed  was  made  pursuant  to  a  sale  by  Thomas  E.  Hughes  to 
Matilda  B.  Hughes  for  a  valuable  consideration,  and  that 
at  the  time  of  the  sale  she  had  no  notice  of  any  right,  title,  or 
claim  of  interest  of  the  plaintiflF  in  or  to  any  portion  of  the 
land.  The  two  facts  thus  declared  by  this  finding  are, — 1. 
That  a  valuable  consideration  was  given ;  2.  That  the  grantee 
took  without  any  notice  of  plaintiff's  rights  in  the  property. 
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1.  The  evidence  as  to  consideration  is  to  the  last  degree 
unsatisfactory.  After  a  most  careful  reading  of  all  the  tes- 
timony upon  the  point,  it  is  impossible  to  say  what  considera- 
tion Matilda  B.  Hughes  paid  for  the  land.  The  original 
record  upon  the  books  of  Hughes  shows  that  the  deed  was  a 
gift  to  his  daughter,  and  his  first  evidence  upon  the  trial  of 
the  case  was  to  this  effect.  Subsequently,  he  modified  his 
evidence,  and  testified  that,  on  thinking  it  over,  he  remem- 
bered that  there  was  "quite  a  consideration"  for  the  deed; 
that  his  firm  was  indebted  to  his  daughter-in-law,  and  that  on 
account  of  the  deed  she  canceled  "some  of  the  indebtedness," 
and  that  there  was  a  "kind  of  a  settlement"  between  them. 
\\'hat  indebtedness  she  canceled,  and  to  what  extent,  nowhere 
appears.  What  kind  of  a  settlement  was  had,  is  not  dis- 
closed. 

2.  But,  passing  this  consideration,  with  the  concession 
that  the  evidence,  though  unsatisfactory,  is  still  sufficient  to 
support  the  finding  as  to  consideration,  and  turning  to  the 
second  proposition,  namely,  that  the  grantee  had  no  notice 
of  plaintiff's  rights,  there  is  not  only  nothing  in  the  evidence 
to  support  this  finding,  but  the  direct  and  positive  evidence 
of  the  parties  interested  in  upholding  this  deed  is  against  it. 
William  M.  Hughes  was  the  son  of  Thomas  E.  Hughes,  was 
his  partner  in  business,  and  in  the  particular  business  touch- 
ing the  sales  of  these  lands,  knew  all  about  the  condition  of 
the  title,  and  of  the  contracts  and  trust  existing  between 
plaintiff  and  his  father.  He  acted  for  his  wife,  as  her  agent, 
in  the  matter,  or  as  he  phrased  it,  "the  Tillie  B.  Hughes  land 
was  transacted  by  myself."  The  full  knowledge  which  the 
agent  thus  possessed  was  knowledge  chargeable  to  the  prin- 
cipal in  a  transaction  managed  wholly  by  him  and  within 
the  scope  of  his  authority,  and  the  situation  thus  presented 
is  that  of  a  trustee  who  conveys  trust  land  to  one  taking  with 
notice,  in  extinguishment  of  the  private  debt  of  that  trustee. 
Such  a  conveyance  is  not  only  void,  as  being  in  contraven- 
tion of  the  terms  of  the  trust  (Civ.  Code,  sec.  870) ,  but  it  is 
void  upon  consideration  of  the  general  equitable  principle 
that  a  trustee  cannot  so  sell  in  payment  of  his  own  debt. 
(Frink  v.  Roe,  70  Cal.  296.)  And  where  the  conveyance  is 
made  to  one  taking  with  notice,  it  will  be  voidable  at  the 
instance  of  the  cestui  que  trust. 

Such  is  the  case  here  presented.  But  it  is  urged  that  the 
evidence  of  the  llugheses  is  that  plaintiff,  Chapman,  knew 
of  and  assented  to  this  conveyance.    If  this  should  be  proven 
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and  found  to  be  trae,  doubtless  an  estoppel  in  pais  would  be 
raised  against  plaintiff,  and  he  would  not  be  heard  to  disavow 
the  act  to  which  previously  he  had  formally  assented,  the 
parties  having  changed  their  condition  upon  the  assurance  of 
his  consent.  But  the  answer  to  this  is,  that  such  an  estoppel 
should  have  been  pleaded,  proved,  and  found.  It  was  not 
pleaded,  nor  is  there  any  finding  in  the  case  to  support  the 
position. 

It  is  concluded,  therefore,  that  the  finding  under  consider- 
ation is  unsupported  by  the  evidence,  and  must  fall,  and  with 
it  must  fall  the  deed  to  Matilda  B.  Hughes. 

Consolidated  in  the  transcript  were  appeals  from  three 
separate  actions  which  were  united  and  tried  together  by 
order  of  the  court.  In  deciding  the  action,  the  court  entered 
separate  findings,  judgments,  and  decrees.  To  the  end, 
therefore,  that  the  record  in  this  case,  or  in  these  cases,  may 
be  made  free  from  uncertainty,  it  is  ordered  that  the  judg- 
ments appealed  from  be  reversed  and  the  cause  or  causes 
remanded  for  further  proceedings  in  conformity  with  the 
views  here  expressed  and  with  those  expressed  in  the  opinion 
of  this  court  rendered  April  7,  1900. 

Garoutte,  J.,  McFarland,  J.,  Van  Dyke,  J.,  and  Temple,  J., 
concurred. 

The  following  is  the  opinion  rendered  in  Bank,  April  7, 
1900:— 

GAROUTTE,  J.— This  is  a  suit  in  equity,  brought  by 
plaintiff  for  an  accounting  against  his  trustee,  Thomas  E. 
Hughes,  and  his  co-defendants,  to  whom  the  trustee  made 
divers  conveyances  and  assignments  of  the  trust  property, 
and  who  took,  as  plaintiff  claims,  with  notice  of  the  tnist  and 
of  plaintiff's  rights  and  equities.  The  case  has  been  once  de- 
cided by  this  court.  The  plaintiff,  and  also  certain  of  the 
defendants,  filed  petitions  for  a  rehearing.  These  petitions 
prayed  for  a  rehearing  only  as  to  certain  particular  matters 
specified  therein,  whereupon  the  judgment  of  the  Depart- 
ment was  declared  vacated,  and  a  rehearing  was  ordered  as 
to  the  matters  covered  by  these  two  aforesaid  petitions.  The 
case  is  now  before  us  for  further  consideration. 

We  first  pass  to  the  question  involved  in  the  petition  for  a 
rehearing  filed  by  the  defendants  0.  J.  Woodward  and  the 
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First  National  Bank  of  Fresno.  The  trial  court  made  a  find- 
ing of  fact  to  the  effect  that  the  John  Brown  mortgages,  to- 
gether with  the  indebtedness  secured  thereby,  were  assigned 
to  Woodward  for  a  valuable  consideration  and  in  good  faith, 
and  that  said  First  National  Bank  of  Fresno  is  the  owner  and 
holder  thereof,  and  that  said  assignment  of  these  notes  and 
mortgages  was  made  without  any  knowledge  or  notice  on  the 
part  of  said  Woodward  or  said  bank  of  any  rights  of  plaintiff 
thereto.  Upon  examination  of  the  evidence,  we  are  satisfied 
it  is  sufficient  to  support  this  finding.  As  to  that  portion  of 
the  finding  bearing  upon  the  ownership  of  these  securities. 
Woodward  testifies  that  Hughes  said  he  could  have  the  notes 
for  twenty  thousand  dollars.  At  that  time  Hughes  owed 
him  fifteen  thousand  dollars.  Woodward  says:  "At  dif- 
ferent times,  Hughes  told  me  that  if  I  paid  him  the  other 
five  thousand  dollars,  the  notes  were  mine.  He  told  me  that 
he  owed  Mr.  Dorn  one  thousand  dollars,  which  could  be  ap- 
plied as  payment  upon  the  five  thousand  dollars."  The  wit- 
ness then  testifies  that  he  paid  Dorn  one  thousand  dollars 
and  charged  it  to  Hughes.  Then  follows  his  evidence  as  to 
an  additional  transaction,  which  he  claimed  made  up  the 
balance  of  the  twenty  thousand  dollars,  which  was  to  result 
in  a  change  of  ownership  of  the  securities.  He  also  states 
that  the  arrangement  was  finally  consummated  with  Mr. 
Hughes,  February  23,  1892.  Hughes  testified  directly  that 
these  securities  were  sold  to  Woodward  for  twenty  thousand 
dollars.  It  may  be  conceded  that  this  evidence  is  not  abso- 
lutely convincing,  and  that  it  was  somewhat  weakened  by 
the  cross-examination  of  these  two  witnesses.  At  the  same 
time,  such  concession  is  not  sufficient  to  justify  this  court 
in  setting  aside  the  finding  of  the  trial  court  based  upon  it. 
It  is  next  contended  that  Woodward  bought  these  securities 
with  notice  of  plaintiff's  rights  therein.  There  is  no  direct 
evidence  supporting  this  claim.  It  is  insisted  that  his  attor- 
ney (Cory)  had  notice,  and  that  Cory's  notice  was  his  notice. 
But  at  that  time  Cory  was  not  Woodward's  attorney  in  this 
litigation,  and  his  employment  by  Hughes  to  examine  the 
status  of  the  title  of  the  land  involved  in  these  mortgages 
could  in  no  way  bind  Woodward.  It  is  also  contended  that 
the  mere  fact  of  a  sale  of  these  securities  of  the  face  value 
of  thirty-one  thousand  dollars  for  twenty  thousand  dollars 
is  indicative  of  fraud.    There  is  no  evidence  tending  to  show 


Digitized  by  LjOOQ IC 


648  Chapman  v,  Hughes.  [134  Cal. 


i 


their  actual  value,  and  for  this  reason,  if  for  no  other,  there 
is  no  merit  in  this  contention.  For  these  reasons  the  court's 
finding  supporting  the  validity  of  this  transaction  will  not 
be  disturbed.  Upon  the  grounds  here  stated,  the  assignment 
of  the  notes  and  mortgages  by  Hughes  to  the  First  National 
Bank  to  secure  the  loan  of  $4,605  is  also  sustained. 

The  transfer  to  King  amounted  to  nothing,  and  the  prop- 
erty therein  involved  should  go  into  the  trust  fund.  Hughes 
himself  would  not  testify  that  he  was  ever  paid  one  dollar  by 
King  for  the  property.  He  testified:  "The  fact  is,  that  the 
sale  never  went  through.  The  deed  was  delivered  and  put  on 
record,  and  he  has  never  made  any  deed  back  yet.  I  have  the 
deed  among  my  papers.  The  sale  never  went  through.  Mr. 
King  don't  claim  the  property.  It  is  practically  in  the  same 
condition  as  though  I  had  never  made  any  conveyance  to 
him."  Again,  he  says:  '*He  [King]  does  not  claim  any  in- 
terest in  it.  He  is  willing  to  deed  it  back  whenever  the  thing 
is  settled  so  as  to  know  how  to  do  it.  The  transfer  from  King 
to  my  son  was  made  at  my  request."  Taking  all  the  evidence 
of  Hughes  together,  it  is  entirely  apparent  that  no  sale  was 
ever  consummated,  and  the  land  involved  in  the  transaction 
should  go  into  the  trust  fund.  The  transfer  to  the  son  of 
defendant  Hughes  by  King,  falls  with  the  balance  of  the 
tiansaction. 

Upon  the  former  hearing  it  was  held  by  this  court  that 
certain  conveyances  made  by  Thomas  E.  Hughes  to  his  son, 
William  M.  Hughes,  were  void,  and  that  a  one-half  interest 
ill  the  property  therein  involved  should  go  to  the  trust  fund. 
There  is  hardly  a  question  as  to  the  invalidity  of  these  trans- 
fers. William  M.  Hughes,  the  son,  and  the  defendant 
Hughes,  the  father,  were  partners  in  business.  The  son 
knew  all  about  the  trust  agreement,  and  he  entered  into  these 
transactions  with  full  knowledge  of  plaintiff's  rights.  These 
transfers  being  void,  all  of  the  property  covered  by  them 
should  go  into  the  trust  fund.  The  a&signment  to  the  son,  by 
defendant  Thomas  E.  Hughes,  of  certain  notes  and  mort- 
gages was  also  void  for  the  reasons  just  given.  Indeed,  the 
agreement  between  them,  as  disclosed  by  the  evidence,  was, 
that  the  son  should  take  the  assignment  of  these  securities 
subject  to  the  rights  of  plaintiff,  Cliapman. 

The  conveyance  by  Hughes  to  his  daughter-in-law  is  also 
void.  The  transaction  was  negotiated  by  the  son  in  her  be- 
half, and  the  son's  knowledge  of  plaintiff's  rights  was  her 
knowledge.  There  is  some  slight  evidence  tending  to  show  that 
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plaintiflF,  by  subsequent  parol  consent,  recognized  the  validity 
of  this  transaction.  But  this  is  a  mere  matter  of  evidenxje, 
strong  OP  weak,  and  in  no  way  tends  to  support  the  finding 
of  fact  made  by  the  trial  court  upholding  the  validity  qf  the 
conveyance.  The  finding  of  the  trial  court  in  this  regard  is 
not  supported  by  the  evidence.  Upon  the  same  evidence,  at 
another  trial,  this  property  should  go  into  the  trust  fund. 

We  conclude  that  the  evidence  is  sufficient  to  sustain  the 
validity  of  the  transaction  with  A.  D.  Colson.  The  evidence 
of  Colson  to  this  point  is  sufficient  to  sustain  the  finding  of 
fact  made  by  the  trial  court,  and  the  reference  made  by 
Hughes  in  his  testimony  to  the  acts  of  Colson's  attorney  is 
too  vague  and  indefinite  to  fasten  notice  upon  Colson,  the 
client. 

As  to  the  water  rights  transferred  to  Maxfield,  the  finding 
of  the  court  is  sufficiently  supported  by  the  evidence.  At  the 
same  time,  the*  finding  is  unsatisfactory,  in  not  declaring 
that  the  transfer  was  made  as  collateral  security.  The  evi- 
dence all  shows  this  to  be  the  fact.  The  water  rights  being 
held  by  Maxfield  as  security,  upon  satisfaction  of  the  debt 
whatever  balance  of  the  property  may  be  remaining  should 
go  into  the  trust  fund. 

The  general  finding  of  the  court  that  none  of  the  hypothe- 
cations and  assignments  made  by  Hughes  of  the  trust  prop- 
erty was  made  in  fraud  of  plaintiff ^s  rights,  and  that  plaintiff 
ha^  suffered  no  damage,  loss,  or  injury,  by  any  of  the  trus- 
tee's acts,  is  not  supported  by  the  evidence.  This  fact  is 
necessarily  apparent,  in  view  of  what  has  already  been  said 
in  this  opinion  as  to  the  character  of  many  of  these  assign- 
ments and  hypothecations. 

The  finding  of  fact  or  conclusion  of  law  to  the  effect  that 
plaintiff  and  Thomas  E.  Hughes  "are  each  entitled  to  an  un- 
divided one  half  of  all  said  real  and  personal  property,  sub- 
ject to  the  encumbrances  stated  and  liens  thereon  as  stated," 
should  be  set  aside.  All  the  property,  real  and  personal,  sub- 
ject to  encumbrances  should  be  placed  in  the  trust  fund  to 
abide  an  equitable  adjustment  of  the  respective  rights  of 
Chapman  and  Hughes.  The  succeeding  finding,  to  the  ef- 
fect that  plaintiff  and  Thomas  E.  Hughes  are  each  the  owner 
of  an  undivided  interest  in  the  securities,  etc.,  must  be  con- 
strued, in  view  of  what  has  just  been  said,  to  the  effect  that  all 
of  the  property  should  go  into  the  trust  fund. 

It  is  admitted  by  the  pleadings  that  Thomas  E.  Hughes 
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made  conveyances  of  portions  of  this  realty  to  his  wife.  The 
answer  sets  out  that  she  was  a  bona  fide  purchaser  for  value. 
The  court  found  against  the  admission,  and  declared  there 
were  no  such  conveyances.  Practically,  the  matter  is  imma- 
terial. But,  in  view  of  the  conflict  between  the  finding  and 
the  admission,  the  finding  is  set  aside. 

There  remain  but  a  few  other  matters  suggested  by  appel- 
lant's petition  for  a  rehearing.  They  appear  to  be  of  minor 
importance,  and  are  not  discussed  by  him  at  length  in  any 
of  the  various  arguments  made. 

It  is  further  claimed  that  neither  the  answers  nor  the  find- 
ings are  sufficiently  clear  and  explicit  in  pleading  and  finding 
upon  the  issue  of  bona  fide  purchaser  for  a  valuable  consider- 
ation. At  the  trial  the  issue  wjis  litigated  with  earnestness 
and  at  great  length.  The  pleadings  appear  to  have  been  rec- 
ognized as  sufficient  to  squarely  present  the  issue.  The 
findings  of  fact  upon  the  issue  substantially  follow  the  alle- 
gations of  the  pleadings.  Under  these  circumstances  we 
hold  the  pleadings  and  the  findings  in  this  regard  to  be  suffi- 
cient in  form. 

The  following  views  were  enunciated  by  Department  Two, 
speaking  through  Mr.  Justice  Henshaw,  jipon  the  former  de- 
cision of  this  case.  They  are  now  approved  by  this  court  in 
Bank  and  made  a  part  of  this  opinion : — 

"W.  S.  Chapman  commenced  this  action  against  Thomas 
E.  Hughes  for  an  accounting,  under  an  agreement,  accord- 
ing to  the  terms  of  which  the  latter  advanced  ninety-five 
thousand  dollars  for  the  purchase  of  certain  lands,  taking 
the  title  thereto,  and  was  to  sell  these  lands,  reimburse  him- 
self for  the  purchase-money  and  all  other  necessary  and 
proper  outlays,  after  which  the  profits  and  the  remainder  of 
the  unsold  lands  were  to  be  equally  divided  between  himself 
and  Chapman.  Hughes,  by  his  answer,  did  not  dispute 
the  terms  of  the  agreement,  nor  question  Chapman's  right  to 
an  accounting,  but,  with  other  allegations,  he  set  out  an 
agreement  made  between  himself  and  plaintiff,  whereunder 
he  was  entitled  to  offset  against  any  sum  due  from  him  to  W. 
S.  Chapman  any  indebtedness  existing  in  his  favor  against 
E.  W.  Chapman  under  another  agreement  touching  the  man- 
agement and  sale  of  lands  between  Hughes  and  E.  W.  Chap- 
man. E.  W.  Chapman  thus  came  into  the  ease  as  a  party  de- 
fendant. Afterwards,  the  plaintiff,  W.  S.  Chapman,  filed  two 
supplemental  complaints  and  brought  two  separate  actions, 
alleging  that  Hughes  had  made  conveyances  of  parts  of  the 
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lands  and  of  notes  and  mortgages  in  contravention  of  the 
agreement  and  in  fraud  of  his  rights.  The  grantees  under 
these  conveyances  were  impleaded  and  brought  in,  and  a  de- 
cree was  sought  annulling  these  deeds  and  assignments. 
After  trial  and  submission  of  the  cause,  the  court  ordered  its 
commissioner  to  take  an  accounting  between  Hughes  and  E. 
W.  Chapman  and  report  the  result.  The  commissioner 
found  that  E.  W.  Chapman  was  indebted  to  Hughes  in  the. 
sum  of  $114,825.30.  The  court  reduced  this  amount,  and 
found  an  indebtedness  from  E.  W.  Chapman  to  Thomas  E. 
Hughes  of  $67,741.46.  It  further  found  that  Thomas  E. 
Hughes  was  indebted  to  the  plaintiff,  W.  S.  Chapman,  in 
the  sum  of  $55,551.46.  Under  the  agreement  above  re- 
ferred to,  the  indebtedness  of  E.  W.  Chapman  to  Hughes 
was  set  off  against  the  indebtedness  of  Hughes  to  W.  S. 
Chapman,  and  Hughes  was  given  a  judgment  for  the  differ- 
ence, amounting  to  something  over  twelve  thousand  dollars. 
The  court  further  upheld  the  questioned  conveyances  made 
by  Hughes  as  having  been  executed  to  purchasers  in  good 
faith  and  for  value,  and  decreed  that  the  unsold  property 
was  owned  equally  by  W.  S.  Chapman  and  Hughes. 

"Upon  this  appeal  the  principal  attack  is  made  upon  the 
findings  of  the  court  upholding  the  various  conveyances 
made  by  Hughes,  which  plaintiff  insists  were  in  violation 
of  the  terms  of  the  trust  agreement  and  in  fraud  of  his  rights, 
and  also  upon  the  ruling  of  the  court  admitting  a  certain 
judgment  roll  and  giving  it  the  force  of  an  estoppel  against 
the  plaintiff.  This  last  question  is  of  vital  consequence  in 
the  case,  and  may  receive  first  attention. 

'Trior  to  the  commencement  of  this  litigation,  W.  S.  and 
E.  W.  Chapman  had  commenced  an  action  against  the  de- 
fendant Hughes  for  an  accounting  with  reference  to  certain 
real  estate  transactions  under  an  agreement  which  then  ex- 
isted between  the  parties.  The  facts  and  the  decision  of  this 
court  upon  the  appeal  in  that  case  will  be  found  in  Chap- 
mgn  V.  Hughes,  104  Cal.  302.  The  relief  sought  by  the 
plaintiffs  in  that  action  was  for  an  accounting  under  the  so- 
called  ^syndicate  agreement,'  which  they  insisted  constituted 
themselves  and  Hughes  copartners.  Their  whole  cause  of 
action  rested  upon  the  existence  of  and  the  transactions  under 
the  'syndicate  agreement.'  Hughes,  defending,  pleaded 
that  the  relation  of  partnership  did  not  exist,  that  the  syndi- 
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cate  agreement  did  not  create  a  partnership,  but  that  it  ex- 
pired by  limitation  on  August  31,  1889,  and  that  the  syndi- 
cate agreement  was  canceled,  annulled,  and  set  aside  by  later 
agreements  of  the  respective  parties,  *as  is  more  fully  set 
forth  in  the  contracts  heremafter  particularly  set  forth.'  As 
to  these  contracts  which  Hughes  pleaded  had  been  entered 
into  with  the  effect  to  cancel  and  annul  the  syndicate  agree- 
ment, one  was  with  and  between  Hughes,  E.  W.  Chapmaa, 
and  Richard  L.  Dixon.  It  was  in  the  form  of  a  trust  deed 
made  by  E.  W.  Chapman  to  Dixon  as  trustee.  The  trustee 
was  to  hold  the  legal  title  to  the  lands  for  two  years,  or  until 
an  earlier  termination  of  the  trust  by  the  fulfillment  of  its 
purposes,  or  by  the  joint  revocation  of  the  parties.  Hughes, 
the  party  of  the  third  part,  was  diligently  to  use  his  personal 
efforts  and  experience  to  effect  sales  of  the  land,  and  after 
the  payment  of  certain  specified  sums  Chapman  and  Hughes 
were  to  become  joint  owners  in  the  funds,  notes,  and  mort- 
gages arising  from  the  sales  of  the  lands,  and  tenants  in 
common  of  all  lands  and  water  rights  not  sold.  Having 
thus  pleaded  that  the  syndicate  agreement  had  been  canceled 
and  superseded  by  the  trust  deed  (and  by  a  certain  other 
agreement  with  W.  S.  Chapman  which  it  is  not  necessary 
here  to  particularize),  and  that  no  sales  of  or  transactions  in 
the  land  had  been  made  or  had  under  the  syndicate  agree- 
ment, Hughes  added:  *That,  subsequent  to  the  execution  of 
said  agreement  and  trust  deed  of  June  20,  1888,  the  said 
Richard  L.  Dixon,  the  trustee  therein  named,  resigned  and 
relinquished  the  trust  so  reposed  and  vested  in  him,  and  the 
trust  thereby  created  was  revoked  and  terminated,  and  the 
legal  title  to  the  property  therein  described  was  reconveyed 
and  reassigned  to  and  vested  absolutely  in  said  E.  W.  Chap- 
man, subject  to  the  mortgages  thereon,  but  none  of  the  other 
agreements  or  conditions  contained  in  said  agreement  and 
trust  deed  were  revoked,  canceled,  ainuilled,  or  terminated, 
but  the  same  remained  and  continued  in  full  force  and  effect, 
and  the  property  therein  described  was  sold  and  disposed  of 
under  said  agreement  by  this  defendant,  and  the  moneys 
and  notes  and  moilgages  received,  taken,  and  realized  from 
such  sales  were  paid,  given,  and  delivered  to  and  retained  by 
said  E.  W.  Chapman,  and  under  the  terms  and  conditions  of 
said  agreement  this  defendant  is  entitled  to  receive  from  said 
E.  W.  Chapman,  upon  a  settlement  and  adjustment  of  their 
accounts,  more  than  eighty  thousand  dollars  as  his  share  of 
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the  profits  of  the  sales  of  said  lands,  .  .  .  and  his  expenses 
and  commissions  in  making  such  sales  provided  in  Mid  by 
said  agreement.'  After  trial  of  that  cause,  the  court  found, 
in  accordance  with  the  terms  of.  Hughes's  defense,  that  the 
syndicate  agreement  had  in  fact  been  canceled,  *  annulled, 
and  set  aside  by  the  later  agreements  between  the  parties,  of 
which  the  trust  deed  was  one.  This  determination  of  the 
trial  court  was  upheld  upon  appeal  to  this  court.  (Chapman 
V.  Hughes,  104  Cal.  302-305.)  It  is  to  be  borne  in  mind 
that  the  decision  of  the  trial  court  was,  that  the  making  of 
the  agreement  with  W.  S.  Chapman,  and  of  the  trust  deed 
with  E.  W.  Chapman  and  Dixon,  was  understoocPto  operate, 
and  did  operate,  as  an  absolute  revocation  and  cancellation 
of  the  syndicate  agreement.  But  the  court  found  addition- 
ally, as  defendant  had  pleaded,  that  subsequent  to  the  execu- 
tion of  the  trust  deed,  Dixon,  the  trustee,  resigned  and  relin- 
quished his  trust,  and  the  trust  thereby  created  was  revoked 
and  terminated,  and  the  legal  title  to  the  property  was  recon- 
veyed  and  reassigned  to  and  vested  absolutely  in  E.  W.  Chap- 
man, but  that  none  of  the  other  agreements  or  conditions  in 
the  agreement  and  trust  deed  were  revoked,  canceled,  or  ter- 
minated, but  they  all  remained  and  continued  in  full  force 
and  effect. 

"The  foregoing  statement  of  facts  is  necessary  to  the  un- 
derstanding of  the  question  here  presented.  Upon  the  trial 
of  the  present  action,  it  will  be  remembered  that  it  was  con- 
ceded to  be  Hughes's  right  to  offset  against  any  sum  due  from 
him  to  W.  S.  Chapman  any  sum  found  due  to  him  from  E. 
W.  Chapman  on  account  of  their  land  transactions.  The 
basis  of  Hughes's  right  to  an  accounting  against  E.  W.  Chap- 
man, and  of  his  claim  of  indebtedness  against  E.  W.  Chap- 
man, is  this  trust  deed.  By  cross-complaint,  Hughes  pleaded 
these  matters.  For  answer,  the  Chapmans  denied  that  any  of 
the  terms  or  agreements  of  the  trust  deed  were  continued  in 
force  after  the  reconveyance  by  Dixon  to  E.  W.  Chapman 
of  the  land,  and  alleged  that  the  reconveyance  was  made  by 
a  -written  instrument  signed  by  all  the  parties  to  the  trust 
deed,  which  instrument  was  set  forth  at  length. 

"Upon  the  trial  of  the  cause,  it  was  contended  by  the  Chap- 
mans  that  the  question  whether  the  trust  deed  and  all  its 
terms  and  conditions  had  been  revoked  by  the  parties  was 
one  open  for  the  reception  of  evidence  and  one  calling  for  a 
construction  of  the  revocatory  instrument  above  referred  to. 
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Upon  the  other  hand,  Hughes  offered  in  evidence  the  judg- 
ment roll  in  Chapman  v,  Hughes,  104  Cal.  302,  insisting 
that  the  judgment  in  that  case  foreclosed  the  parties,  and 
estopped  the  Chapmans  from  raising  this  question.  The 
court  admitted  the  judgment  roll  in  evidence,  and  it  is  not 
disputed  that  it  was  received  in  evidence  in  accordance  with 
Hughes's  contention  that  it  operated  as  an  estoppel.  The 
finding  of  the  court  following  its  reception  in  evidence  was, 
that,  though  Dixon  had  reconveyed  to  E.  W.  Chapman,  all 
of  the  other  terms  and  conditions  of  the  trust  deed  remained 
and  were  continued  in  full  force  and  effect,  and  that  conse- 
quently Hughes  was  entitled  to  an  accounting,  in  accordance 
with  them,  of  Chapman's  transactions  with  the  land.  An 
attack  is  made  upon  this  finding  as  being  unsupported  by  the 
evidence,  and  upon  the  ruling  of  the  court  in  admitting  the 
judgment  roll.  The  admissibility  of  the  evidence  and  the 
soundness  of  the  court's  finding  depend,  then,  upon  the  de- 
termination whether  or  not  the  judgment  in  the  earlier  case 
of  Chapman  v.  Hughes,  104  Cal.  302,  adjudicated  this  ques- 
tion so  as  to  estop  the  parties  in  this  action  from  further  liti- 
gating it.     We  think  it  did  not. 

"By  section  1911  of  the  Code  of  Civil  Procedure,  that  only 
is  deemed  to  have  been  adjudged  in  a  former  judgment  which 
appears  upon  its  face  to  have  been  so  adjudged,  or  which  was 
actually  or  necessarily  included  therein  or  necessary  thereto. 
The  adjudication  in  Chapman  v,  Hughes,  104  Cal.  302,  was 
simply  and  directly  to  the  effect  that  there  had  been  no  trans- 
actions in  the  land  under  the  syndicate  agreement,  and  that 
the  syndicate  agreement  had  been  wholly  canceled  and  su- 
perseded by  later  contracts  between  the  parties.  The  judg- 
ment which  necessarily  followed  from  this  was  one  denying 
to  plaintiff  an  accounting  under  the  syndicate  agreement 
It  is  true  that  Hughes,  by  his  answer,  pleaded  that  the  trust 
deed  which  he  said,  and  which  the  court  found,  operated  to 
annul  the  syndicate  agreement  had  in  its  turn  been  modi- 
fied, and  it  is  true,  also,  that  the  court  made  a  finding  to  this 
eflfect;  but  this  was  an  entirely  immaterial  allegation  in 
Hughes's  answer  and  defense.  It  tendered  no  material  issue 
in  the  case.  A  determination  upon  it  one  way  or  the  other 
would  not,  and  could  not,  have  affected  the  court's  decision. 
When  the  court  had  found,  as  it  did,  that  the  syndicate  agree- 
ment was  superseded  by  the  trust  deed,  it  mattered  not  at  all 
to  that  action  what  thereafter  might  have  become  of  the  su- 
perseding contract.  The  immateriality  of  the  issue  and  of  the 
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finding  of  the  court  upon  it,  is  clearly  seen  when  one  con- 
siders that  if,  upon  appeal,  the  Chapmans  had  convinced  this 
court  that  this  finding  was  wholly  unsupported  by  the  evi- 
dence, it  would  not  have  operated  to  effect  a  reversal.  If  that 
finding  had  been  pressed  upon  the  attention  of  this  court  as 
being  erroneous,  it  would  have  not  have  merited  considera- 
tion, because  the  conclusive  answer  would  have  been,  that, 
whether  erroneous  or  not,  the  judgment  was  in  no  way  de- 
pendent upon  it.  While  a  general  verdict  or  a  judgment 
operates  as  an  estoppel  as  to  such  matters  as  were  necessarily 
considered  and  determined,  it  is  never  conclusive  upon  im- 
material or  collateral  isues.  (McDonald  v.  Bear  River  etc. 
Co.,  15  Cal.  149;  Fulton  v.  Han  low,  20  Gal.  456;  Lillis  v. 
Emigrant  Ditch  Co,,  95  Cal.  558 ;  Packet  Co,  v.  Sickles,  5 
Wall.  592 ;  Herman  on  Estoppel  and  Res  Judicata,  sec.  275 ; 
Wells  on  Res  Judicata,  sec.  295.)  ^ 

"It  follows,  therefore,  that  the  judgment  was  not  conclu- 
sive upon  the  parties  in  this  particular,  and  the  question 
.  whether  or  not  the  terms  and  conditions  of  the  trust  deed 
continued  in  force  was  not  res  judicata  between  the  parties, 
but  remained  an  open  question,  which  the  court  in  this  case 
was  called  upon  to  decide  upon  its  merits.  It  was  there- 
fore error  for  the  court  to  have  admitted  the  judgment  roll 
in  evidence. 

"Under  this  conclusion  must  fall  to  the  ground  the  whole 
account  stated  between  Hughes  and  E.  W.  Chapman,  since 
Hughes's  right  to  an  accounting  was  a  question  first  to  be  de- 
termined by  the  court,  upon  competent  evidence,  before  the 
taking  of  an  account  could  be  ordered;  and  as  the  judgment 
in  this  case  offsets  against  the  amount  which  the  court  finds 
due  from  Hughes  to  W.  S.  Chapman,  the  larger  amount 
which  it  finds  due  to  Hughes  from  E.  W.  Chapman,  with 
the  result  that  a  judgment  in  favor  of  Hughes  for  over  twelve 
thousand  dollars  is  given,  it  also  follows  from  the  foregoing 
that  this  judgment  must  be  reversed  and  the  cause  remanded. 

"But,  in  contemplation  of  a  new  trial,  other  points  and 
propositions  advanced  by  appellants  merit  consideration. 
These  questions  arise  out  of  certain  sales,  transfers,  and  as- 
signments made  by  Hughes  of  parts  of  the  land,  and  of  mort- 
gages and  notes,  proceeds  of  the  sales  of  parts  of  the  land.  It 
cannot  be  assumed,  however,  that  the  evidence  which  may  be 
adduced  at  the  second  trial  concerning  these  matters  ivill  be 
identical  with  that  shown  in  the  present  record,  and  therefore 
the  observations  of  the  court  relative  thereto  can  only  be  con- 
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sidered  with  reference  to  the  facts  as  they  now  appear.  And 
first,  generally,  as  to  the  sales  of  land  made  by  Hughes  which 
are  attacked  as  being  in  fraud  of  plaintiff's  rights.  Some 
of  these  sales  were  made  to  relatives  of  Hughes;  some,  it  is 
contended,  were  mere  gifts  made  without  valuable  considera- 
tion ;  as  to  all,  it  is  charged  that  the  vendees  took  with  notice 
or  with  actual  knowledge  of  plaintiff's  rights.  But  in  each 
of  these  cases  the  defendant  Hughes  charged  himself,  in  hh 
account  with  Chapman,  with  what  appears  to  have  been  the 
fair  and  full  value  of  the  land  so  disposed  of.  At  any  rate, 
we  fail  to  find  any  attack  upon  this  particular  point,  and 
the  court  seems  to  have  regarded  these  charges  as  being  ade- 
quate. If,  then,  the  defendant  Hughes  were  solvent,  and 
able  to  respond  promptly  to  any  sum  which  might  be  found 
against  him  upon  the  accounting,  it  would  really  matter 
little  to  the  plaintiff  whether  he  were  to  be  allowed  the  fair 
value  of  his  share  of  these  lands  in  money,  or  whether  the 
sales  should  be  set  aside  as  fraudulent,  and  the  vendees, 
charged  as  involuiftary  trustees,  holding  an  undivided  one- 
half  interest  in  the  lands  for  the  plaintiff'.  But  there  are 
other  considerations  which  make  the  matter  of  some  conse- 
quence. First,  plaintiff  charges  that  the  defendant  Hughes 
was  and  is  insolvent,  and  though  the  finding  of  the  court 
is  against  him  upon  this  point,  he  is,  of  course,  not  obliged 
to  accept  it.  If  in  fact  Hughes  is  insolvent,  or  should  prove 
unable  to  respond  promptly  to  such  money  judgment  as 
might  be  awarded  against  him,  it  would  indeed  be  a  matter 
of  much  consequence  to  the  plaintiff  to  reduce  an  uncoUect- 
able  money  judgment  by  the  value  of  the  lands  in  question, 
and  have  those  lands  made  available  to  his  ends.  And  again, 
without  regard  to  the  benefits  or  injuries  which  may  follow, 
the  plaintiff  occupying  the  position  of  a  beneficiary  under 
the  trust  agreement  between  himself  and  Hughes,  Hughes, 
being  his  agent  and  trustee,  is  entitled  to  enforce  the  agree- 
ment to  the  letter  and  to  insist  that  every  transaction  in  the 
land  which  is  in  violation  of  the  terms  of  the  agreement, 
and  of  which  fact  the  vendee  had  knowledge  or  notice,  may  be 
avoided. 

"By  one  of  the  transactions  to  which  general  reference  has 
just  been  made,  defendant  Thomas  Hughes  conveyed  to  his 
son,  William  M.  HugheSi  a  portion  of  the  land  embraced 
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within  the  agreement  between  himself  and  Chapman.  The 
conveyance  was  made  after  the  commencement  of  this  action. 
The  consideration  for  it  wan  the  son's  equity  of  interest  in  the 
Hughes  block  and  in  the  Hughes  hotel.  Thomas  Hughes 
testified  that  he  received  no  cash ;  that  he  made  the  contract 
with  him  to  clean  up  all  his  interest  in  the  partnership  busi- 
ness; that  the  consideration  was  eight  thousand  dollars,  and 
that  he  entered  that  as  so  much  received  under  a  cash  sale. 
The  finding  of  the  court  is,  that  William  M.  Hughes  had  no 
notice  or  knowledge  of  plaintiff's  right  in  the  property ;  that 
the  conveyances  were  made  without  intent  to  defraud  plain- 
tiflf,  and  were  made  in  good  faith  and  for  a  valuable  consider- 
ation. But  so  much  of  the  finding  as  declares  that  the  de- 
fendant William  M.  Hughes  had  no  notice  or  knowledge  of 
plaintiff's  rights  in  the  property  is  unsupported  by  and  con- 
trary to  the  evidence.  There  is  evidence  tending  to  show 
that  he  did  not  know  that  the  particular  property  in  question 
was  affected  by  the  suit  for  an  accounting  which  Chapman 
had  brought  against  his  father,  but  he  testified  that  he  was 
his  father's  partner,  was  familiar  with  his  business,  and  had 
knowledge  of  the  terms  of  the  contract  between  his  father  and 
Chapman.  He  knew,  therefore,  that  by  the  terms  of  the  trust 
his  father's  power  was  limited  to  the  right  to  sell.  'Sale,'  in 
law,  has  a  w^ell-defined  meaning,  and  trustees  empowered  to 
sell  real  estate  are  not  authorized  to  exchange  it  for  other 
lands.  (Ringgold  v.  Ringgold,  1  Har.  &  G.  11.*)  As  to 
one  who  has  notice  of  the  terms  of  an  express  trust,  which 
terms  are  expressed  in  the  instrument  creating  the  estate, 
every  transfer  or  act  of  the  trustee  in  contravention  of  the' 
trust  is  absolutely  void  (Civ.  Code,  sec.  870),  and  every 
one  to  whom  property  is  transferred  in  violation  of  a  trust 
holds  the  same  as  an  involuntary  trustee  under  such  trust, 
unless  he  purchased  it  in  good  faith  and  for  a  valuable  con- 
sideration. (Civ.  Code,  sec.  2243.)  Under  the  evidence, 
this  transaction  between  father  and  son  was  but  an  exchange 
of  properties,  and  while  it  is  true  that  the  father  charged 
himself  in  his  account  with  Chapman  with  the  sum  of  eight 
thousand  dollars  as  though  it  were  cash  received,  the  fact  re- 
mains that  the  transaction  was  not  for  cash,  and  was  not  a 
sale  at  all. 

"Thomas  E.  Hughes  conveyed  to  Miss  Bernhard,  now  Mrs. 
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Patterson,  certain  pieces  of  property.  The  conveyances  were 
in  fact  mortgages  given  as  additional  security  to  Mi.ss  Bern- 
hard  for  moneys  which  she  had  loaned  to  Thomas  E.  Hughes. 
However  different  the  rule  may  be  in  other  stales,  it  is  well 
settled  in  this,  that  one  who  takes  a  mortgage  to  secure  a  pre- 
existing debt  is  a  purchaser  for  a  valuable  consideration. 
(Frey  v.  Clifford,  44  Cal.  335;  Connecticut  Life  Ins,  Co.  v. 
McCorrmck,  45  Cal.  580.)  So  much  having  been  estab- 
lished, it  was  incumbent  upon  the  plaintiff  to  show  that  she 
took  this  conveyance  with  notice  or  knowledge  of  his  rights. 
There  is  no  evidence  to  establish  that  she  had  any  actual 
knowledge,  but  her  agent  in  the  transaction  was  William  M. 
Hughes,  and  while,  under  the  evidence,  he  is  not  charge- 
able with  notice  that  the  particular  land  conveyed  was  em- 
braced within  the  accounting  suit,  yet,  as  has  been  before 
said,  he  did  have  full  knowledge  of  the  terms  of  the  trust 
agreement  between  his  father  and  Chapman,  and  with  that 
information  knew  that  his  father  was  empowered  merely  to 
sell.  The  knowledge  of  the  agent  in  this  particular  must  be 
imputed  to  his  principal. 

"As  to  all  of  these  transactions,  respondent  makes  the  ob- 
jection, that  as  plaintiff  had  sued  Hughes  for  a  full  account- 
ing, and  as  such  an  accounting  had  been  made,  followed  by 
a  judgment  and  the  satisfaction  of  plaintiff's  right,  the  plain- 
tiff must  be  held  to  his  election,  and  cannot  be  allowed  to  re- 
cover the  moneys  due  upon  account  of  these  sales  and  trans- 
fers from  Hughes,  and  at  the  same  time  pursue  the  vendees 
and  transferees  for  a  recovery  of  the  property.  But  this  is 
not  what  plaintiff  is  doing.  He  sued  his  trustee,  Hughes, 
for  a  general  accounting,  but  at  the  same  time  specifically  ob- 
jected to  and  attacked  certain  of  the  trustee's  dealings  with 
the  land.  These  were  upheld  by  the  court,  and  the  value  of 
the  land,  sales,  and  assignments  charged  against  Hughes. 
But  plaintiff  has  the  unquestionable  right,  as  has  before  been 
considered,  to  insist  that  he  shall  not  be  forced  to  take  this 
judgment  in  money,  but  that  he  shall  be  permitted  to  recover 
the  property  which  has  been  improperly  or  fraudulently  dis- 
posed of.  Nor  can  the  fact  that  the  court  awarded  plaintiff 
a  monetary  judgment  be  held  to  estop  plaintiff  or  bind  him  to 
its  acceptance. 

"Respondent  further  urges  and  argues  that  Hughes's  ven- 
dees and  transferees  may  not  thus  be  brought  into  court  be- 
cause Hughes  became  vested  with  the  entire  and  absolute 
legal  and  beneficial  ownership  in  the  land,  with  full  power 
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of  disposition  and  control,  and  free  from  any  trust,  and  that 
Chapman's  sole  relief  is  in  a  suit  for  an  accoimting  or  for  a 
breach  of  contract.  The  cases  which  respondent  cites  in  sup- 
port of  this  proposition  are  those  declaring  the  well-recog- 
nized and  sound  principle  that  no  resulting  trust  arises  to  the 
grantor  where  the  grantee  takes  upon  a  valuable  considera- 
tion. (2  Perry  on  Trusts,  sec.  151;  Oibson  v,  Armstrong, 
7  B.  Mon.  489.)  But  in  this  case  plaintiff  is  not  suing  to 
have  a  resulting  trust  declared  in  his  favor,  but  he  is  suing  to 
enforce  his  rights  under  an  express  trust  formally  declared  by 
an  instrument  in  writing. 

"By  the  terms  of  the  agreement  between  the  parties, 
Hughes  was  to  discharge  the  mortgage  which  he  gave  to 
Montgomery.  Ten  thousand  dollars  of  this,  it  seems,  has  not 
been  paid.  Appellant  insists  that  Hughes  should  be  charged 
with  this  balance.  That  may  in  strictness  be  so,  but  if 
so  charged  upon  the  one  hand,  upon  the  other  he  must  be 
credited  with  that  amount  as  a  payment,  for,  since  upon  the 
payment  of  the  mortgage  he  was  entitled  to  repayment  from 
the  proceeds  of  the  sales  of  the  property,  if  he  is  to  be 
charged  with  this  ten  thousand  dollars,  provision  must  be 
made  for  reimbursing  him. 

"It  is  to  be  remembered  that  while  this  was  originally  a 
simple  action  by  Chapman  against  Hughes  for  an  account- 
ing, it  subsequently  became  complicated  by  supplemental 
pleadings  and  the  addition  of  new  parties  defendants.  Of 
these,  one  was  the  defendant  E.  W.  Chapman,  against  whom 
Hughes  was  seeking  an  accounting,  and  others  were  grantees 
and  transferees  of  parts  of  the  land  and  of  mortgages  and  of 
mortgage  notes.  Although  these  actions  were  consolidated 
and  tried  as  one,  and  a  single  judgment  entered,  yet  be- 
tween these  defendants  there  was  no  privity  nor  common  in- 
terest. It  would  therefore  be  unjust  to  force  a  defendant 
who  has  established  the  validity  of  his  purchase  to  litigate 
the  matter  anew  because  the  findings  of  the  court  in  some 
other  respect  not  material  to  his  rights  have  been  successfully 
attacked. 

"Therefore,  in  subservience  of  the  ends  of  justice  and  the 
rights  of  the  parties,  it  is  ordered  that  the  judgment  ap- 
pealed from  be  vacated.  It  is  further  ordered  that  a  new 
trial  be  had  upon  the  issues  touching  the  right  of  Hughes  to 
an  accounting  with  E.  W.  Chapman ;  that  if,  aft^r  such  hear- 
ing, the  court  shall  determine  that  Hughes  is  entitled  to  an 
accounting,  it  shall  take  or  order  taken  such  an  account,  ta 
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the  end  that  the  sum  found  due,  if  any,  from  E.  W.  Chap- 
man to  Ilughea  may  be  vset  off  against  the  sum  found  due, 
if  any,  from  Hughes  to  W.  S.  Chapman.  It  is  further 
ordered  and  adjudged  that  the  accounting  between  W.  S. 
(Chapman  and  Thomas  E.  Hughes  be  affirmed  in  all  re- 
spects as  settled  by  the  court,  and  that  his  sales,  transfers, 
and  assignments  of  parts  of  the  land,  and  of  the  proceeds 
of  sales  of  parts  of  the  land,  be  affirmed  in  all  respects  as 
found  by  the  court,  saving  as  to  those  matters  and  as  to  those 
findings  hereinabove  considered  as  to  which  it  has  been  de- 
clared that  the  findings  are  not  sufficiently  supported  by 
the  evidence.  As  to  such  transactions,  a  further  accounting 
shall  be  had  in  accordance  with  the  rulings  of  this  court, 
upon  which  accounting  proper  evidence  adduced  by  any  of 
the  parties  shall  be  received  and  considered." 

Henshaw,  J.,  Temple,  J.,  McFarland,  J.,  Harrison,  J.,  and 
Van  Dyke,  J.,  concurred. 


[S.  F.  No.  2755.    In  Bank.— December  4,  1901.] 
CHRIST  KNUTTE,  Petitioner,  v.  SUPERIOR  COURT  OF 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
Respondent. 

CJoNTEMPT — Imprisonment  fob  Non-payment  of  Rent — Oonstttution- 
AL  Law. — Rent  due  and  unpaid  constitutes  a  debt  from  the  tenant 
to  the  landlord,  and  upon  the  tenant's  refusal  to  pay  it  to  a  re- 
ceiver, in  pursuance  of  an  order  made  in  an  action  to  foreclose  a 
mortgage  of  the  leased  premises,  the  court  has  no  authority  to  pun- 
ish its  non-payment  by  imprisonment  for  contempt.  Such  a  p;*o- 
ceeding  is  in  contravention  of  section  15  of  article  I  of  the  state 
constitution,  forbidding  the  imprisonment  of  any  person  for  debt  in 
any  civil  action,  except  in  case  of  fraud. 

APPLICATION  for  a  writ  of  prohibition  to  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  Frank  H. 
Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Daniel  Suter,  for  Petitioner. 

Samuel  H.  Samter,  for  Respondent. 
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THE  COURT.— The  petitioner  sued  for  and  obtained  an 
alternative  writ  of  prohibition  from  this  court,  upon  aver- 
ments in  his  petition  to  the  effect  that  he  was  the  grantee  of 
the  mortgagor  and  in  possession  of  the  mortgaged  premises ; 
that  a  foreclosure  suit  had  been  instituted  and  a  receiver 
appointed,  and  that  by  order  of  court  he  was  directed  to  at- 
torn to  the  receiver  and  pay  a  monthly  rent  of  twelve  dol- 
lars, or  surrender  possession  of  the  premises;  that  for  his 
refusal  so  to  do  he  was  cited  before  the  court,  and  that  the 
court  made  its  order  that  he  pay  to  the  receiver  twelve  dol- 
lars a  month  rent.  Upon  his  refusal  to  comply  with  this 
order,  he  was  cited  to  appear  before  the  court  and  show 
cause  why  he  should  not  be  adjudged  guilty  of  contempt 
for  failure  to  comply  with  the  order  made  and  entered 
directing  him  to  pay  the  sum  of  twelve  dollars  per  month 
rent ;  that  there  was  every  reason  to  believe  that  as  a  result 
of  these  proceedings  he  would  be  unjustly  and  unlawfully 
found  guilty  of  contempt  and  punished  accordingly. 

The  proposition  thus  presented,  and  the  one  argued  upon 
the  hearing,  was  the  right  of  the  court  to  enforce  the  col- 
lection of  rent  by  summary  proceedings  in  contempt.  Sec- 
tion 15  of  article  I  of  the  constitution  of  this  state  forbids  the 
imprisonment  of  any  person  for  debt  in  any  civil  action,  ex- 
cept in  case  of  fraud,  and  it  is  conceded  that  a  judgment  in 
contempt  against  this  petitioner  for  his  refusal  to  pay  rent, 
or  an  order  directing  him  to  stand  committed  until  he  pay 
the  rent,  would  be  violative  of  this  provision  of  the  jconstitu- 
tion,  and  void,  if  the  rent  due  shall  be  regarded,  within  the 
meaning  of  section  15,  as  a  "debt."  But  it  is  so  plain  a 
proposition  that  rent  due  and  unpaid  constitutes  a  debt  from 
the  tenant  to  the  landlord,  that  the  need  of  discussion  upon 
the  question  is  absolutely  foreclosed.  The  proceedings  in 
contempt,  having  for  their  avowed  end  the  enforcement  of 
the  order  of  court  for  the  payment  of  rent,  are  illegal  and 
unconstitutional. 

It  is  therefore  ordered  that  the  rule  be  made  absolute  and 
the  respondent  be  prohibited  from  proceeding  further  in  the 
said  matter  of  contempt. 
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[S.  F.  No.  2738.    Department  One.— December  4,  1001.] 

In  the  Matter  of  th^  Estate  of  THEODORE  L.  JOHNSON, 
Deceased.  MARY  E.  JOHNSON,  Appellant.  MARY 
J.  JOHNSON,  Respondent. 

Pbobatb  oi"  Wiiir— Destroyed  OiiOGBAPHio  Wnx — Signed  Copt — 
FaAUDULENT  DESTRUCTION  NOT  SHOWN. — An  olographic  will  de- 
stroyed in  the  lifetime  of  the  testator  cannot  be  admitted  to  pro- 
bate, if  not  ''fraudulently  destroyed.''  Such  a  will,  if  destroyed  by 
a  friend  in  the  presence  of  the  testator,  as  being,  in  his  expressed 
opinion,  of  no  further  use  after  the  testator  had,  under  the  friend's 
advice,  executed  a  typewritten  copy,  signed  by  the  friend  as  a  wit- 
ness, was  not  "fraudulently  destroyed,"  within  the  meaning  of  sec- 
tion 1339  of  the  Code  of  Civil  Procedure. 

Id. — Fraud — Untrue  Assertion — ^Matter  oi*  Opinion. — ^The  "asser* 
tion  of  that  which  is  not  true,"  in  order  to  constitute  fraud,  under 
subdivision  2  of  section  1572  of  the  Code  ot  Civil  Procedure,  must 
be  of  some  fact  not  warranted  by  the  information  of  the  person 
making  it,  and  cannot  be  held  to  include  the  opinion  of  the  person, 
however  erroneous  it  may  be,  or  however  positively  asserted. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  probate  to  a  destroyed 
olographic  will.    J.  V.  Coflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  C.  Harrison,  for  Appellant. 

Bishop  &  Wheeler,  and  Bishop,  Wheeler  &  Hoefler,  for  Re- 
spondent. 

HARRISON,  J. — The  appellant  presented  to  the  superior 
court  an  application  to  have  admitted  to  probate  as  a  last 
will  and  testtvment  a  certain  document  annexed  to  her  peti- 
tion, which  she  alleged  to  be  a  true  copy  of  a  will  executed 
by  her  husband,  and  fraudulently  destroyed  in  his  lifetime. 
The  respondent  filed  a  contest  of  the  petition,  and  upon  the 
hearing  the  following  facts  were  shown:  The  decedent 
made  and  signed  an  olographic  will,  sufficient  in  form, 
upon  two  separate  sheets  of  paper,  on  the  first  of  which 
was  written  all  of  the  will  except  the  last  two  lines  and  his 
signature.  After  he  had  made  this  will,  a  friend  of  his, 
named  Neville,  to  whom  he  exhibited  it,  suggested  to  him 
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that  the  will  might  be  ineffective  if  the  last  page  should  be 
lost,  and  advised  him  to  have  it  rewritten.  Upon  his  reply 
that  he  would  be  unable  to  write  it  over,  as  he  was  soon  to 
leave  the  city,  Neville  stated  to  him  that  he  would  take  it 
and  have  it  typewritten,  to  which  the  deceased  assented. 
Neville  thereupon  took  the  will  away,  and  on  the  next  day 
day  returned  with  it  and  a  typewritten  copy.  After  reading 
the  typewritten  copy,  the  deceased  signed  it,  and  Neville  also 
signed  it  as  a  witness.  Upon  the  suggestion  of  Neville  that 
there  should  be  another  witness,  he  replied  that  there  was  no 
one  else  there  that  could  witness  it,  and  that  there  was  no 
necessity.  Neville  thereupon  took  up  the  olographic  will, 
and  saying  that  it  was  of  no  further  use,  tore  it  up  in  the 
presence  of  the  deceased,  and  threw  it  into  the  waste-basket. 
The  deceased  suggested  that  he  might  have  kept  it,  as  the 
typewritten  will  might  get  lost,  but  made  no  effort  to  prevent 
its  destruction. 

Upon  this  showing  the  court  held  that  the  will  had  not 
been  fraudulently  destroyed,  and  denied  it  probate  as  a  lost 
will.  From  the  order  entered  thereon  the  present  appeal 
has  been  taken. 

Section  1339  of  the  Code  of  Civil  Procedure  declares :  "No 
will  shall  be  proved  as  a  lost  or  destroyed  will,  unless  the 
same  is  proved  to  have  been  in  existence  at  the  time  of  the 
death  of  the  testator,  or  is  shown  to  have  been  fraudulently 
destroyed  in  the  lifetime  of  the  testator."  The  appellant 
concedes  that  there  was  no  actual  fraud  on  the  part  of 
Neville  in  his  destruction  of  the  will,  but  contends  that  there 
was  constructive  fraud,  within  the  provision  of  subdivision 
2  of  section  1572  of  the  Civil  Code,  which  declares  that  "the 
positive  assertion,  in  a  manner  not  warranted  by  the  in- 
formation of  the  person  making  it,  of  that  which  is  not  true, 
though  he  believes  it  to  be  true,"  constitutes  actual  fraud, 
and  within  the  provision  of  subdivision  2  of  section  1573, 
which  makes  constructive  fraud  to  consist  "in  any  such 
act  or  omission  as  the  law  specially  declares  to  be  fraudu- 
lent, without  respect  to  actual  fraud." 

"The  assertion  of  that  which  is  not  true,"  which  is  thus 
made  actual  fraud,  must  be  of  some  fact  not  warranted  by 
the  information  of  the  person  making  it,  and  cannot  be  held 
to  include  an  opinion  of  the  person,  however  erroneous  such 
opinion  may  be,  or  with  what  degree  of  positiveness  it  may 
be  asserted.  The  statement  of  Neville  to  the  deceased  was 
not  the  assertion  of  any  fact,  but  was  merely  the  expression 
of  his  opinion  as  to  the  effect  produced  upon  the  first  will 
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by  the  execution  of  the  subsequent  one.  It  might  quite  as 
well  be  contended  that  the  mistaken  opinion  of  the  deceased, 
that  one  witness  to  the  typewritten  will  was  sufficient,  was 
the  cause  of  his  supposing  that  the  prior  instrument  would 
be  of  no  further  use.  Even  if  Neville  had  been  the  prof^- 
sional  adviser  of  the  deceased  in  the  preparation  of  his  will, 
and  had  advised  him  that  the  first  will  was  superseded  by 
the  second,  and  of  no  further  use,  and  had  thereupon  de- 
stroyed the  first  instrument  under  the  circumstances  shown 
here,  it  could  not  be  maintained  that  there  was  any  construc- 
tive fraud. 

The  order  is  affirmed. 

GarouttO;  J.,  and  Van  Dyke,  J.,  concurred* 


[8.  F.  Ko.  1830.    Department  Two.— December  4,  1901.] 

D.  S.  LEVY,  Assignee,  etc..  Appellant,  v.  ALEXANDER 
IRVINE  et  al..  Respondents. 

Insolvency — ^Action  bt  Abbigneb — Pbbfkrence  op  Creditor — Notice 
OP  Insolvenct — ^Verdict  against  Evidence. — In  an  action  by  an 
assignee  in  insolvency  to  recover  the  value  of  goods  of  the  insolvent 
attached  and  sold  by  a  creditor,  a  verdict  for  the  defendant  is 
against  the  evidence,  where  it  appears  without  conflict  that  the 
creditor  either  knew  or  had  reasonable  cause  to  believe  that  the 
debtor  was  insolvent  within  the  meaning  of  the  statute,  and  that 
the  debtor  also  knew  that  fact,  and  that  the  purpose  of  both  of  the 
parties  in  procuring  the  attachment,  judgment,  and  execution  was 
to  give  a  preference  to  such  creditor,  and  prevent  the  property  of 
the  insolvent  from  being  distributed  ratably  among  his  creditors. 

Id. — ^Means  op  Knowledge  of  Insolvency — Creditor  Put  upon  In- 
quiry.— Where  the  creditor  had  full  means  of  knowledge  of  the 
debtor's  insolvency,  and  ample  opportunity  to  discover  the  facts 
from  the  books  of  the  debtor,  placed  in  his  hands,  if  he  failed  to 
investigate  when  thus  put  upon  inquiry,  he  is  chargeable  with  all 
the  knowledge  of  the  insolvency  which  he  would  reasonably  have 
acquired  if  he  had  performed  his  duty. 

Id. — WiLLPUL  Ignorance  Equivalent  to  Knowledge. — ^A  creditor 
cannot  willfully  shut  his  eyes  to  the  means  of  information  known  to 
be  at  hand,  and  if  he  does  so,  his  willing  ignorance  must  be  re- 
garded as  equivalent  to  actual  knowledge. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Edward  Myers,  and  H.  H.  Lowenthal,  for  Appellant. 

Charies  F.  Hanlon,  for  Respondents. 

CHIPMAN,  C— Plaintiff  is  the  assignee  of  James  Clulow, 
an  insolvent  debtor,  and  brought  the  action,  under  section  55 
of  the  Insolvent  Act  of  1880,  against  Alexander,  James,  and 
William  Irvine,  partners  as  Irvine  Brothers,  and  D.  E. 
Besecker.  The  object  of  the  action  was  to  recover  the  value 
of  certain  goods  attached  and  sold  at  the  suit  of  Besecker 
against  Clulow.  Mr.  Besecker  is  a  practicing  attorney  and  a 
professional  collector,  and  was  the  nominal  plaintiff,  and 
biought  this  latter  suit  for  the  benefit  of  Irvine  Brothers  on 
Clulow's  note,  assigned  by  them  to  him.  The  cause  was 
tried  with  a  jury,  and  defendants  had  the  verdict.  Plaintiff 
appeals  from'  the  order  denying  his  motion  for  a  new  trial. 
He  contends  that  the  evidence  is  insufficient  to  sustain  the 
verdict,  and  this  is  the  principal  question  in  the  case.  As  we 
think  this  contention  must  be  sustained,  it  becomes  necessary 
to  state  the  evidence  somewhat  at  length.  Clulow  kept  a  re- 
tail shoe-store  in  San  Francisco.  Irvune  Brothers  were  gro- 
cers, and  had  several  stores  in  that  city.  The  firm  assisted 
Clulow  by  occasional  loans  of  money;  eighteen  different 
amounts  were  loaned  to  him,  aggregating  $2,779.49.  The 
firm  loaned  Clulow  twenty  dollars  on  August  7,  1894. 
James  Irvine,  one  of  the  firm,  testified  that  at  the  time  they 
made  this  loan  he  told  Clulow  that  he  wanted  to  have  a  talk 
with  him  at  his  (Clulow's)  store,  and  they  met  there  by  ap- 
pointment on  the  following  Sunday,  August  13th.  Irvine 
took  with  him  a  card  oft  which  were  written  the  dates  and 
amounts  of  the  several  loans  made  by  the  firm  to  Clulow 
to  that  date,  which  showed  the  total  to  be  $2,704.49.  Irvine 
asked  Clulow  to  show  him  the  account  in  his  ledger,  which 
Clulow  did,  and  Irvine  found  that  some  of  the  notes  were 
not  entered,  but  Clulow  agreed  that  the  card  was  right.  Dur- 
ing the  following  week,  on  August  17th,  not  being  able  to 
pay  his  rent,  Irvine  Brothers  advanced  Clulow  $75  more, 
and  this  brought  the  account  to  $2,779.49.  Irvine  testified, 
that  at  this  time  Clulow  said  he  owed  Johnson  &  Co.  a  bill 
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of  about  one  hundred  dollars,  which  he  had  promised  to 
pay  the  following  Monday  morning,  August  20th,  but  could 
not,  and  he  asked  Irvine  Brothers  to  advance  the  amount; 
tliat  he,  Irvine,  promised  to  see  his  brother,  Will  Irvine, 
about  it,  and  they  arranged  to  meet  Clulow  at  his  store  tlie 
following  Sunday,  August  19th,  but,  after  talking  the  mat- 
ter over,  they  refused  to  make  the  loan ;  James  Irvine  met 
Clulow  on  Sunday,  the  19th,  and  told  him  they  would  "close 
him  up  in  the  morning,  or  attach  him  in  the  morning"; 
adding,  **So  in  the  morning  I  went  to  Besecker  and  I  told 
him  to  attach  the  store.  I  went  down-town  with  Besecker  in 
his  buggy ;  he  went  to  his  office,  and  he  told  us  that  we  had 
better  have  one  note  to  cover  all  the  other  small  notes,  so  as 
to  save  trouble.  Besecker  asked  nic  to  bring  Clulow  around 
to  his  office,  and  I  did  so,  arid  the  other  note  was  drawn  by 
Besecker  and  acknowledged  by  Clulow."  The  note  included 
$456,  the  amount  of  two  notes  due  one  Hutchinson  and  one 
Thompson,  and  this  brought  the  entire  amount  to  $3,235.49, 
the  amount  sued  for  by  Besecker.  Just  how  the  Irvine 
Brothers  came  to  hold  these  last  two  notes  or  to  include  then\ 
in  the  settlement  note  is  not  explained.  Clulow  denies  that 
they  were  intended  to  be  included  in  the  Besecker  note,  but 
the  evidence  shows  that  in  no  other  way  can  the  amount  be 
accounted  for,  and  that  Clulow  executed  the  new  note  in 
Besecker's  office  is  clearly  proven.  Irvine  testified  in  chief 
that  in  his  conversation  with  Clulow,  "to  the  best  of  his  recol- 
lection, Clulow  mentioned  the  only  bill  that  was  due  or  that 
he  had  to  pay  was  Johnson's  bill  and  some  other  bills  that 
were  not  due,  that  he  could  meet  as  they  came  along,  or 
something  to  that  effect."  He  further  testified  that  when  he 
loaned  the  seventy-five  dollars,  to  the  best  of  his  knowledge 
he  did  not  know  **of  anything  outside  of  these  small  bills 
which  he  said  he  would  meet  as  they  came  along,  and  the 
Johnson  bill."  On  cross-examination,  he  was  shown  the 
ledger,  and  was  asked  if,  when  he  went  to  Clulow's  store,  he 
examined  any  accounts  other  than  his  own.  He  answered: 
"I  do  not  remember  of  looking  at  any  other  individual  ac- 
count on  that  day  besides  our  own,  nor  before  or  after  that 
day.  I  do  not  remember  whether  I  saw  any  other  account. 
I  was  there,  at  the  store,  two  Sundays  before  it  was  closed. 
I  was  also  there  the  Sunday  preceding  the  Monday  morning 
it  was  closed;  it  was  early  Sunday  afternoon  when  I  got 
there, — twelve  or  one  or  two  o'clock.     I  stayed  there  two 
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hours.  We  got  talking  over  what  he  thought  he  could  do 
about  paying  our  bill.  ...  I  remember  Clulow  had  been 
promising  right  along  to  start  in  and  pay  us  a  certain  sum 
each  month  on  our  account;  he  said  that  he  would  get  the 
stock  up  a  little,  and  he  thought  he  would  see  his  way  clear 
to  pay  us  certain  moneys  on  account.  On  this  particular 
Sunday,  as  far  as  I  can  recollect,  he  mentioned  about  this 
Johnson  account,  and  he  said  that  after  that  was  met,  and 
some  other  small  bills,  he  thought  he  would  be  able  to  start 
ill  and  pay  us  some  money  each  month.  But  before  he  could 
do  that  lie  wished  us  to  advance  some  money  to  buy  some 
goods  to  stock  up  a  little  with.  ...  Of  course  we  had  many 
other  words,  but  I  do  not  remember  them.  I  told  him  I  would 
not  advance  him  any  more  money  until  I  could  consult  my 
brother  Will.  I  don't  thing  I  told  him  I  first  wanted  to  see 
how  he  stood.  I  asked  him  about  it,  of  course,  and  he  gave  me 
some  kind  of  a  statement  that  was  not  satisfactory.  I  don't  re- 
member what  it  was  or  what  he  said."  He  was  asked  if  Clu- 
low told  him  about  Bannister  &  Go.'s  bill  of  fifteen  hundred 
dollars,  and  he  answered,  ''I  don't  think  I  knew  the  indebt- 
edness to  Bannister  &  Co.  I  think  he  mentioned  a  note  for 
one  hundred  and  fifty  dollars  about  due  on  the  Bannister 
accoimt,  but  I  do  not  remember  when  the  note  was  due  or 
anything  about  it.  I  knew  he  owed  Bannister  &  Co.  some 
money,  but  I  did  not  know  the  amount.  I  knew  he  was  buy- 
ing boots  and  shoes  from  Bannister  &  Co.  I  believe  Clulow 
nientioned  to  me  a  note  coming  due  to  Bannister  &  Co. ;  and 
after  that  note  was  paid  and  Johnson's  he  would  soon  be 
able  to  pay  us  some  money."  He  was  asked  whether  men- 
tion was  made  of  August  Lane  &  Co.  having  two  notes  past 
due,  and  answered:  "I  don't  know  about  his  mentioning  that 
the  firm  had  two  notes.  I  will  not  swear  he  did  not.  Q.  Did 
he  tell  you  about  owing  $159  to  the  shoe-house  of  Calm, 
>Jicklesburg  &  Co.? — A.  He  may  or  may  not.  I  would  not 
swear.  He  did  not  mention  any  note  to  them.  Q.  After  that 
two-hours'  talk  there,  you  came  to  the  conclusion  that  you 
would  not  give  him  a  chance  to  take  those  notes  up  in 
monthly  payments? — A.  When  I  came  to  think  it  over,  he  had 
made  so  many  promises  in  the  same  direction,  I  concluded 
that  I  could  place  no  confidence  in  his  promises,  and  I  de- 
cided that  it  would  not  be  safe  to  do  so."  After  speaking  of 
meeting  Clulow,  on  the  19th,  at  his  store,  he  said  he  met  Clu- 
low at  witness's  store  on  Polk  Street,  with  his  brother  Wil- 
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liam,  and  the  matter  of  further  advancements  was  talked 
over.  He  testified:  "He  [dulow]  mentioned  the  Johnson 
bill,  due  on  Monday  morning,  and  wanted  us  to  advance  tliis 
money,  so  we  decided  that  we  would  not  advance  that  money. 
I  think  he  did  tell  me,  perhaps,  that  Johnson  had  threatened 
an  attachment.  ...  I  told  him  I  thought  very  likely  we 
would  attach  him  Monday  morning.  ...  I  do  not  remember 
that  I  told  him  I  wanted  to  get  in  ahead  of  Johnson ;  I  will 
not  swear  whether  I  did  or  not."  He  was  asked  if  he  did  not 
say  he  ought  to  be  protected  in  preference  to  anybody  else. 
"A.  I  do  not  remember  the  conversation.  Q.  Will  you  say 
that  you  did  not  ask  him  to  give  you  a  preference  as  against 
any  other  creditor;  that  you  were  entitled  to  it? — A.  I  don't 
remember  whether  I  did  or  not ;  I  may  or  may  not  have  told 
him  so."  He  was  asked  if  he  didn't  say  he  had  furnished 
cash,  and  others  had  given  him  goods,  and  for  that  reason 
he  was  entitled  to  a  preference.  "A.  I  don't  know.  I  felt 
pretty  anxious  about  my  money,  but  I  cannot  remember 
what  1  said  to  him;  that  was  Sunday  night.  I  was  there 
Sunday  night,  August  19th,  in  the  store.  I  got  there  in  the 
afternoon,  and  may  have  stayed  one  or  two  hours  at  that 
time."  In  this  connection  it  may  be  stated  that  Clulow  tes- 
tified that  Irvine  examined  the  ledger  carefully.  But  Irvine 
testified  that  he  looked  into  it  to  see  how  his  own  account 
stood,  but  did  not  examine  the  other  accounts  in  it.  The 
ledger  was  used  at  the  trial,  and  the  evidence  was  that  there 
were  several  accounts  in  it  besides  Irvine  Brothers',  showing 
quite  large  indebtedness.  There  were  some  of  his  creditors, 
also,  whose  names  did  not  appear  in  the  ledger,  but  were 
scheduled  by  Clulow  in  his  insolvency  petition  filed  August 
28,  1894,  the  total  indebtedness  being  over  nine  thousand 
dollars,  including  Irvine  Brothers*  claim.  William  Irvine 
testified:  "I  saw  Mr.  Clulow  on  the  Sunday  before  the  at- 
tachment. The  store  was  closed  on  Monday.  ...  I  knew 
my  brother  James  was  in  Clulow's  store  a  part  of  the  time 
that  Sunday.  .  .  .  He  said  he  was  down  there,  looking  at 
Clulow's  standing.  He  was  anxious  about  his  money ;  as  near 
as  I  can  remember  those  are  the  words  he  said.  .  .  .  He  did 
not  tell  me  anything  about  how  much  Clulow  owed,  or  how 
much  he  owed  to  other  creditors."  The  witness  could  not 
remember  what  Clulow  said  about  his  business  affairs  or  in- 
debtedness; witness  "had  no  talk  with  him  about  how  much 
he  owed";  his  "brother  did  all  the  talking";  could  not  re- 
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niember  that  his  brother  James  asked  Clulow  for  money; 
"he  wanted  to  see  how  his  standing  was,  of  course,  my 
brother  did ;  he  did  not  tell  me  what  his  standing  was. . 
When  my  brother  asked  him  about  his  standing,  I  cannot 
remember  what  Clulow  said  to  him.  Clulow  wanted  money, 
but  I  don't  know  how  much  he  wanted,  nor  what  he  wanted 
the  money  for."  When  asked  if  Clulow  did  not  say  he  wanted 
money  to  pay  creditors  who  were  pressing  him,  the  an- 
swer was:  "I  cannot  remember;  Mr.  Clulow  might  have  been 
in  the  store  half  an  hour.  I  cannot  remember  what  was 
said  there."  He  was  asked:  "Did  you,  that  night,  tell  Clu- 
low to  go  to  the  store  and  take  out  his  tools  and  clothes? — 
A.  Yes,  sir;  I  think  I  am  sure  of  that."  Being  asked  what 
prompted  the  advice,  he  replied :  "We  had  an  idea  we  would 
close  him  up  the  next  day ;  I  believe  I  told  Clulow  so ;  that 
was  the  understanding  between  us  three;  I  don't  remember 
whether  I  told  him  or  not."  About  nine  o'clock  the  next 
morning,  James  Irvine  took  Clulow  to  Besecker's  office; 
Clulow  stated  to  Besecker  that  he  and  the  Irvine  Brothers 
had  agreed  as  to  how  much  he  owed  them,  and  he  handed 
Besecker  a  bundle  of  notes  and  asked  him  if  they  could  not 
be  put  in  one  note,  dating  the  note  one  week  back,  the  date 
of  the  settlement.  Besecker  asked  him  "if  he  owed  anybody 
else  any  money,  and  he  said  he  owed  a  few  dollars,  but  it 
did  not  amount  to  anything."  The  note  for  $3,235.49  was 
then  drawn  by  Besecker  and  signed  by  Clulow,  and  was  dated 
August  13th,  payable  one  day  after  date,  and  was  assigned  to 
Besecker.  Besecker  testified :  "I  demanded  the  money  from 
him  then;  he  said  he  could  not  pay  it;  then  he  went  away.'* 
Besecker  explained  to  Irvine  that  it  would  take  a  long  time  to 
prepare  the  complaint  with  all  the  notes  in  it,  and  that  he 
(witness)  preferred  to  have  it  in  one  note.  Irvine  replied, 
"Well,  I  have  no  doubt  Clulow  will  sign  it,"  and  witness 
called  Clulow  into  his  office,  and  the  figures  were  gone  over, 
and  he  signed  the  note.  Besecker  testified  that  he  then  pre- 
pared the  papers  in  the  attachment  suit,  "filed  the  complaint 
(which  was  verified  by  Irvine),  got  out  an  attachment,  and 
went  down  with  the  deputy  sheriff  and  attached  the  store. 
Clulow  was  there  when  I  arrived,  about  eleven  o'clock,  with 
the  sheriff,  and  he  said  to  us,  'Lock  up  the  place.'  We 
locked  up  the  place,  and  he  went  away.  I  said  to  him  as  I 
left  him,  'Clulow,  if  you  haVe  time  this  afternoon,  come  in 
and  see  me,'  and  he  said  he  would."    At  one  o'clock,  Clulow 
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went  to  Besecker^s  office;  a  clerk  was  called  in  and  served 
the  complaint  and  summons.  After  the  clerk  had  gone  out, 
.Besecker  said:  "Now,  what  is  the  use  of  having  these  ten 
days  of  sheriff's  fees  piled  up?  You  may  just  as  well  shorten 
the  time.  These  are  your  only  creditors,  I  understand ;  what 
id  the  use  of  having  all  this  time  wasted?  He  said,  'Well, 
if  you  want  me  to  sign  anything,  I  will  sign  it.'  I  dictated 
to  my  stenographer  in  the  room  this  answer,  and  he  waited 
until  she  wrote  it  out,  and  after  she  wrote  it,  I  read  it  to  him 
again."  The  witness  then  stated  that  Clulow  went  before  a 
notary  with  the  answer.  It  is  dated  August  20th  and  was 
verified  that  day,  and  is  marked  "Filed  August  21st."  It 
reads  as  follows :  "Now  comes  the  defendant,  James  Clulow, 
and  consents  and  authorizes  judgment  to  be  taken  in  this 
action  against  him,  in  favor  of  said  plaintiff,  for  the  sum  of 
$3,245.49  and  costs  of  suit."  It  recites  that  defendant  bor- 
rowed money  from  Irvine  Brothers  at  various  times,  and 
gives  a  schedule  of  the  amounts  and  dates,  commencing 
March  1, 1893,  and  ending  August  — ,  18'94.  This  last  item 
was  seventy-five  dollars,  and  was  the  money  advanced  Au- 
gust 17th, — in  fact,  four  days  after  the  date  of  the  note  sued 
on  by  Besecker.  Recites  that  the  money  was  used  in  his 
business  and  "the  paying  oflF  of  a  certain  chattel  mortgage 
made  by  this  defendant  to  one  Mrs.  Quinting  for  fourteen 
hundred  dollars  or  thereabouts;  that  on  August  13,  1894, 
said  defendant  made,  executed,  and  delivered  to  said  Irvine 
Brothers  his  certain  promissory  note,  which  is  the  note  men- 
tioned in  this  action  and  sued  on  herein  for  the  amount 
therein  mentioned  of  $3,235.49.'*  Besecker  took  the  answer 
into  court  and  filed  it  the  next  morning,  August  21st,  and  on 
his  own  motion,  in  open  court,  judgment  was  ordered,  and 
he  went  into  the  clerk's  office  and  had  the  clerk  enter  the 
judgment.  It. reads:  "In  this  cause,  upon  reading  and  filing 
the  consent  of  the  defendant  herein,  it  is  ordered,"  etc. 
Besecker  then  had  execution  issue  that  afternoon  and  levied 
on  the  property  attached,  and  the  entire  stock  of  goods  of 
Clulow  was  sold,  bringing  $1,640,  which  the  evidence  shows 
was  after  spirited  bidding  by  competitors  at  the  sale,  and  the 
evidence  also  shows  that  the  property  brought  all  it  was 
worth.  There  was  a  chattel  mortgage  on  the  entire  stock 
of  goods,  which  had  been  recorded,  but  the  mortgagee  did  not 
take  possession.  The  property  was  bought  in  by  one  Downey, 
Irvine  Brothers  furnishing  the  money,  to  whom  Downey 
turned  over  the  goods.    They  paid  the  chattel  mortgage,  and 
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after  paying  sheriff's  costs,  James  Irvine  testified  they  real- 
ized "only  about  four  hundred  dollars.*'  Besecker  testified, 
on  cross-examination,  that  before  the  complaint  was  pre- 
pared Clulow  told  him  Johnson  &  Co.  were  pressing  him  and 
threatening  to  attach  him,  and  that  he,  Besecker,  wanted  to 
get  in  his  attachment  first ;  that  when  he  attached  the  goods 
he  did  not  look  into  the  books  to  ascertain  Clulow's  indebted- 
ness to  other  creditors;  that  Clulow  told  him  "he  owed  a 
few  dollars,"  but  witness  did  not  inquire  to  whom,  nor  did 
he  ask  him  if  the  books  showed  his  indebtedness. 

The  essential  facts  are  without  conflict.  It  is  not  neces- 
sary to  look  beyond  the  testimony  of  defendants'  witnesses  to 
discover  the  true  character  of  the  transaction.  It  is  perfectly 
evident  that  Irvine  Brothers  knew,  or  had  reasonable  cause 
to  believe,  that  Clulow  was  insolvent,  within  the  meaning 
of  the  statute, — ^i.  e.,  was  unable  to  pay  his  debts  from  his  own 
means,  as  they  became  due,  and  that  Clulow  also  knew  this 
fact  in  August,  1894 ;  the  evidence  admits  of  but  one  reason- 
able or  rational  inference  as  to  the  purpose  of  these  parties 
in  procuring  the  attachment,  judgment,  and  execution,  and 
that  purpose  manifestly  was  to  give  Irvine  Brothers  a  prefer- 
ence, and  prevent  the  property  of  Clulow  from  being  dis- 
tributed ratably  among  his  creditors.  It  is  idle  to  argue  that 
Irvine  Brothers  did  not  know  or  actually  believe  Clulow  to  be 
insolvent,  for  they  had  reasonable  cause  to  believe  that  he  was 
insolvent,  and  that  is  sufficient  to  satisfy  the  statute.  (Wash- 
bum  V.  Huntington,  78  Cal.  573.)  Irvine  Brothers  had  the 
means  of  knowledge,  and  they  were  put  upon  inquiry  by 
many  facts  and  circumstances  to  which  they  themselves  tes- 
tify. James  Irvine  had  the  ledger  of  Clulow  in  his  hands, 
and  looked  into  it;  he  visited  the  store  several  times  to  ascer- 
tain the  standing  and  condition  of  Clulow — at  one  time,  on 
Sunday,  August  19th,  spending  two  hours  alone  with  him. 
There  was  ample  opportunity  to  make  an  approximate  es- 
timate of  his  stock  on  hand,  and  Irvine,  being  himself  a  mer- 
chant doing  large  business,  was  familiar  with  the  work ;  he 
had  Clulow's  books  before  him,  and  yet  with  all  these  means 
he  testified  that  he  did  not  do  the  very  thing  which  common 
prudence  demanded  that  he  should  do.  Failing  to  investi- 
gate when  put  upon  inquiry,  he  is  chargeable  with  all  the 
knowledge  which  it  is  reasonable  to  suppose  he  would  have 
acquired  if  he  had  performed  his  duty.  A  creditor  cannot 
willfully  shut  his  eyes  to  the  means  of  information  which 
he  knows  is  at  hand,  and  if  he  does  so,  his  willing  ignorance 
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is  to  be  regarded  as  equivalent  to  actual  knowledge.  That 
the  purpose  of  Clulow  and  Irvine  Brothers  in  procuring  the 
attachment  was  to  give  the  latter  a  preference  in  the  face  of 
reasonable  cause  to  believe,  if  not  actual  knowledge,  that 
Clulow  was  at  the  time  insolvent,  is  too  plain  from  the  evi- 
dence to  admit  of  any  reasonable  doubt.  It  is  not  neces- 
sary to  consider  those  cases  where  the  knowledge  or  intent 
exists  in  the  mind  of  one  of  the  parties  alone.  (Tapscott  v. 
Lyon,  103  Cal.  297 ;  Haas  v.  Whittier,  97  Cal.  411,  and  other 
cases.)  Here,  the  evidence,  without  conflict,  shows  that  they 
acted  together,  Clulow  with  actual  knowledge  of  his  insol- 
vency, and  Irvine  Brothers  with  at  least  reasonable  cause  to 
believe  him  to  be  insolvent.  Much  comment  of  counsel  is 
made  as  to  the  character  of  the  answer  of  Clulow  to  Besecker's 
suit,  dictated  and  procured  by  Besecker  himself.  Appellant 
insists  that  it  was  a  confession  of  judgment,  and  that  the  pre- 
sumptions which  attend  such  an  act  must  be  indulged.  Re- 
spondents contend  that  it  was  an  answer  in  the  case,  and 
must  be  treated  as  any  other  answer.  It  certainly  was  not 
such  technical  confession  of  judgment  as  is  contemplated 
by  sections  1132  et  seq.  of  the  Code  of  Civil  Procedure.  But 
as  evidence  of  the  intention  of  the  parties  to  enable  the  plain- 
tiff to  get  his  judgment  and  execution  served  before  other 
creditors  could  avail  themselves  of  the  Insolvent  Act,  and  as 
evidence  of  an  intention  by  the  parties  that  Irvine  Brothers 
should  have  a  preference,  it  is  very  significant;  and  this,  with 
the  unmistakable  evidence  that  both  knew  or  had  reason- 
able cause  to  believe  Clulow  to  be  insolvent,  together  with 
the  other  undisputed  facts  in  the  case,  compels  the  conclu- 
sion that  the  verdict  was  without  support.  The  trial  court 
should  have  granted  the  motion  for  a  new  trial,  and,  we 
think,  erred  in  refusing  to  do  so. 

It  is  unnecssary  to  consider  the  numerous  alleged  errors  of 
law  committed  at  the  trial. 

It  is  advised  that  the  order  be  reversed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
reversed.  Henshaw,  J.,  McFarland,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 
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[Sac.  No.   068.    Department  Two.— December   4,   1901.] 

NATIONAL  BANK  OF  D.  O.  MILLS  &  CO.,  Appellant,  v. 
A.  S.  GREENLAW,  Treasurer,  etc.,  Respondent. 

Reclamation  Districts — Legal  Interest  upon  Unpaid  Warrants — 
Application  or  Statutes. — ^The  unpaid  warrants  of  reclamation 
distrieta  bear  legal  interest^  under  Heetions  3456  and  3467  of  the 
Political  Code,  which  is  to  be  computed  at  the  rate  of  seven  per 
cent  per  annum,  as  fixed  by  section  1017  of  the  Civil  Code.  Sec- 
tion 71  of  the  County  Government  Act,  providing  for  five  per  cent 
interest  upon  warrants  not  paid  for  want  of  funds,  applies  to  county 
warrants,  and  does  not  include  the  warrants  of  reclamation  dia* 
tricts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.     Peter  J.  Shields,  Judge. 
The  facts  are  stated  in  the  opinion. 
A.  M.  Seymour,  and  White  &  Miller,  for  Appellant. 
A.  L.  Shinn,  for  Respondent. 

HAYNES,  C. — Mandamus.  Plaintiff  is  the  owner  of  war- 
rant No.  222,  drawn  by  the  trustees  of  Reclamation  District 
No.  661,  on  June  5,  1896,  for  the  sum  of  $3,861.60,  upon 
the  defendant,  as  county  treasurer.  Said  warrant  was,  on 
June  7,  1896,  presented  to  the  defendant  for  payment,  but 
there  being  no  funds  in  the  county  treasury  to  the  credit 
of  said  district  with  which  to  pay  the  warrant,  the  treasurer 
indorsed  thereon  the  fact  and  date  of  its  presentation,  the 
non-payment  thereof,  and  thereupon  duly  registered  said 
warrant.  On  April  24,  1901,  said  warrant  was  again  pre- 
sented for  payment,  and  defendant  then  offered  to  pay  the 
same,  with  interest  thereon  from  the  date  of  first  presentation 
at  the  rate  of  five  per  cent  per  annum.  Plaintiff  demanded 
payment,  with  interest  at  seven  per  cent,  and  defendant  re- 
fused to  pay  interest  at  that  rate,  and  on  plaintiff's  petition 
setting  forth  said  facts,  an  alternative  writ  of  mandate  was 
issued  and  served.  Defendant  demurred  to  the  petition  for 
want  of  facts  sufficient  to  constitute  any  ground  for  relief, 
and  upon  the  hearing  the  demurrer  was  sustained  and  judg- 
ment entered  for  defendant,  and  the  plaintiff  appeals. 

The  only  question  made  or  discussed  is,  whether  the  rate 
of  interest  upon  said  warrant  is  five  per  cent  or  seven  per 
cent. 
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The  assessments  levied  upon  reclamation  districts  are  re- 
quired to  be  collected  and  [>aid  into  the  county  treasury,  and 
placed  in  a  fund  to  the  credit  of  the  district,  and  paid  out  by 
the  treasurer  upon  warrants  of  the  district.  (Pol.  Code,  sec. 
3456.)  Section  3457  of  the  Political  Code,  as  amended 
March  30,  1874,  provides:  "The  warrants  drawn  by  the 
trustees  must,  after  they  are  approved  by  the  board  of  super- 
visors, be  presented  to  the  treasurer  of  the  county,  and  if  they 
are  not  paid  on  presentation,  such  indorsement  must  be  made 
thereon,  and  they  must  be  registered,  and  bear  interest  from 
the  date  of  presentation ;  provided,  warrants  heretofore  issued 
shall  bear  no  interest."  Prior  to  this  amendment  there  was 
no  provision  in  said  section  relating  to  interest 

Another  provision  of  the  Political  Code  relating  to  war- 
rants of  reclamation  districts  is  found  in  section  3456,  as 
amended  in  April,  1876,  which  provides  for  the  collection 
of  assessments  made  upon  such  districts,  to  the  effect  that 
such  assessments  shall  be  paid  in  gold  coin,  "or  in  warrants 
drawn  by  order  ot  the  trustees  thereof,  and  approved  by  the 
board  of  supervisors  of  the  county.  Where  payment  is  made 
in  the  warrants  of  the  district,  legal  interest  must  be  com- 
puted thereon  from  the  date  thereof  to  the  time  of  such  pay- 
ment, when  such  warrants  must  be  surrendered  to  the  treas- 
urer and  by  him  canceled." 

The  Political  Code  not  having  specifically  expressed  in 
words  or  figures  the  rate  of  interest  such  warrants  should 
bear,  appellant  contends  that  the  rate  is  fixed  by  section  1917 
of  the  Civil  Code,  which  (so  far  as  material  here)  provides: 
"Unless  there  is  an  express  contract  in  writing,  fixing  a  differ- 
ent rate,  interest  is  payable  on  all  moneys  at  the  rate  of  seven 
per  cent  per  annum,  after  they  become  due,  on  any  instru- 
ment of  writing,  except  a  judgment." 

Respondent  contends  that  the  rate  of  interest  upon  the 
warrant  in  question  is  fixed  by  section  71  of  the  County  Gov- 
ernment Act  (Stats.  1897,  p.  477),  which  provides:  "When 
any  warrant  is  presented  to  the  treasurer  for  payment,  and 
the  same  is  not  paid  for  want  of  funds,  the  treasurer  must  in- 
dorse thereon,  *Not  paid,  for  want  of  funds,'  and  sign  his 
name  thereto,  and  from  that  time  until  paid  the  warrant  bears 
five  per  cent  interest  per  annum."  His  argument  is,  that  the 
words  "any  warrant"  include  warrants  of  reclamation  dis- 
tricts, and  fix  the  rate  to  be  paid  upon  the  warrant  in  ques- 
tion.    This  contention  cannot  be  sustained.    The  County 
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Government  Act  of  1883  (Stats.  1883,  sec.  74,  p.  318)  fixed 
the  rate  of  interest  upon  warrants  not  paid  for  want  of  funds 
at  five  per  cent  per  annum,  but  section  76  of  said  act  shows 
that  the  warrants  there  referred  to  were  "county  warrants." 
That  rate  has  not  since  been  changed,  and  every  county  gov- 
ernment act  since  passed  continues  that  rate  of  interest,  and 
contains  the  same  reference  to  "county  warrants."  The  Po- 
litical Code,  as  originally  adopted,  contained  substantially 
the  same  provisions  as  the  County  Government  Act  of  1883, 
except  that  it  fixed  the  rate  of  interest  upon  county  warrants 
at  seven  per  cent  (2  Ann.  Codes  1872,  p.  201,  sec.  4178), 
while  the  same  code  was  silent  as  to  interest  on  warrants  of 
reclamation  districts.  (See  1  Ann.  Codes  1872,  p.  646,  sec. 
3457.)  If  the  legislature  had  intended,  when  it  amended 
said  section  3457,  that  warrants  of  reclamation  districts 
should  bear  the  same  "interest"  that  county  warrants  bore, 
we  may  well  presume  it  would  have  said  so;  and  that  in 
amending  section  3456,  instead  of  providing  that  such  war- 
rants should  bear  "legal  interest,"  it  would  have  made  a  Uke 
reference.  The  Civil  Code  fixed  the  rate  of  interest  in  all 
cases,  in  the  absence  of  "an  express  contract  in  writing,"  and 
we  cannot  infer  that  the  legislature  intended  to  fix  a  different 
rate  in  any  particular  case  by  anything  less  than  an  express 
statement  of  the  rate  to  be  charged,  or  by  an  express  refer- 
ence to  some  other  statute  fixing  a  different  rate.  In  the  ab- 
sence of  such  reference  to  a  particular  statute  fixing  a  diflfer- 
ent  rate,  the  word  "interest,"  or  the  words  "legal  interest," 
mean,  in  a  statute,  what  they  would  be  held  to  mean  if  used 
in  a  contract  in  writing  between  individuals. 

Our  conclusion  is,  that  the  demurrer  to  the  petition  is  not 
well  taken,  and  as  the  answer  denying  that  said  warrant  bears 
interest  at  the  rate  of  seven  per  cent  raises  no  issue  of  fact, 
that  the  judgment  be  reversed,  with  directions  to  oyerrule  the 
demurrer  and  enter  judgment  for  the  plaintiff  granting  the 
writ  as  prayed  for. 

Smith,  C,  and  Chipman,  C,  concurred. 

Tor  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  directions  to  the  court  below  to  over- 
rule the  demurrer  and  enter  judgment  for  the  plaintiflf  as 
prayed  for  in  its  petition. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 
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[8.  F.  Na   1864.     Department  Two.— December  4,  1901.1 

BUSH  &  MALLETT  COMPANY,  Appellant,  v.  LOUIS 
HELBING  et  al.,  R^pondents. 

Fraudulent  Conveyance — Unrecorded  Deed  of  Gift  to  Wife — Fraud 
UPON  Subsequent  Creditors  of  Husband. — ^A  deed  of  gift  by  a 
husband  to  his  wife,  which  was  fraudulent  in  its  inception,  and 
was  made  and  left  unrecorded  for  the  express  purpose  of  defraud- 
ing his  subsequent  creditors,  by  obtaining  future  credit  upon  the 
property  as  his  own,  is  void  as  to  subsequent  creditors  so  defrauded. 

Id. — ^Test  of  Invalidity — Fraud  of  Grantor — Innocence  of  Grantee 
Immaterial. — ^The  test  of  the  invalidity  of  such  deed  of  gift  is  the 
fraudulent  motive  on  the  part  of  the  grantor;  and  the  innocence  or 
want  of  knowledge  of  the  fraud  on  the  part  of  the  grantee  is  imma- 
terial. The  grantee,  however  innocent,  cannot  retain  the  fruits  of 
a  voluntary  fraudulent  transfer. 

Id. — Evidence — Acts  and  Declarations  of  Graktob  after  Deed,  and 
before  Record — Absence  of  Notice  by  Grantee. — In  an  action  by 
a  creditor,  who  relied  upon  the  possession  and  apparent  owner- 
ship of  the  husband  in  contracting  for  materials  to  improve  the 
property  while  the  deed  to  the  wife  remained  unrecorded,  evidence 
is  admissible  to  show  that  after  the  transfer,  and  before  the  record 
of  the  deed,  the  husband  had  supervision  and  charge  of  the  prop- 
erty as  his  own,  and  exercised  acts  of  ownership  over  the  same  in 
his  own  name,  and  showed  the  property  to  the  plaintiff,  and  told 
him  that  he  owned  it,  and  that  the  wife  told  no  one  about  the  deed 
until  the  day  before  it  was  recorded. 

Id. — Absence  of  Record  a  Badge  of  Fraud. — ^The  fact  that  the  deed 
was  kept  secret  and  not  recorded,  in  such  a  case  as  this,  is  a  very 
potent  badge  of  fraud. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.     John  Hunt,  Judge, 

The  facts  are  stated  in  the  opinion. 

Whitworth  &  Shurtleflf,  B.  S.  Gregory,  and  Walter  H.  Lin- 
forth,  for  Appellant. 

Charles  S.  Peery,  A.  E.  Bolton,  and  R.  Percy  Wright,  for 
Louise  Helbing,  Respondent 

Fred  J.  White,  for  Louis  Helbing,  Respondent. 
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COOPER,  C. — This  action  was  brought  by  plaintiflf,  as  a 
creditor,  to  set  aside  a  deed  made  by  defendant  Louis  Hel- 
bing to  defendant  Louise  Helbing,  his  wife,  upon  the  ground 
that  said  deed  was  fraudulent  and  void  as  to  plaintiflf.  Judg- 
ment was  entered  in  favor  of  plaintiff  against  defendant 
Louis,  and  against  plaintiflf  in  favor  of  defendant  Louise. 
Plaintiflf  appeals  from  the  judgment  in  favor  of  defendant 
Louise  and  from  the  order  denying  a  new  trial.  The  deed 
was  made  May  15,  1893.  Plaintiflf  was  not  then  a  creditor, 
but  became  a  creditor  of  defendant  Louis  in  October,  1895. 
The  deed  so  made  to  Louise  was  a  voluntary  conveyance, 
executed  as  a  deed  of  gift.  During  the  month  of  October, 
1895,  before  the  deed  was  recorded,  and  while  defendant 
Louis  was  the  apparent  owner  of  the  property,  plaintiflf  sold 
and  delivered  to  him  mantels,  tiles,  and  grates,  of  the  value 
of  $525,  to  be  used,  and  which  were  used,  in  the  repair  and 
improvement  of  the  building  upon  the  said  premises.  The 
deed  was  not  placed  of  record  until  December  11,  1895, 
and  plaintiff  did  not  know  of  such  deed  until  aft^Jt  had  so 
furnished  the  said  materials.  It  does  not  appear  that  de- 
fendants, or  either  of  them,  ever  told  any  one  about  the 
deed,  or  that  it  was  ever  known,  by  any  third  party,  to  hMe 
been  made  until  after  it  was  recorded.  ^  .. 

The  complaint  alleges  that  the  deed  was  made  with  a 
fraudulent  intent  as  to  creditors  and  as  to  subsequent  Cred- 
itors, and  that  it  was  agreed  that  it  should  not  be  recorded,' 
so  that  defendant  Louis  could  obtain  credit  upon  his  ap- 
parent ownership  of  the  property ;  that  in  pursuance  of  said 
agreement  the  making  of  the  deed  was  kept  secret,  and  that, 
defendant  Louis  continued  in  the  possession  and  use  of  the 
property,  in  the  same  manner  as  he  had  done  before  the 
deed  was  made.  One  of  the  main  questions  in  the  case 
is  as  to  whether  or  not  such  deed  is  void  as  to  subsequent 
creditors.  The  general  rule  is,  that  a  deed  of  gift  is  valid, 
if  the  grantor  was  not  indebted  at  the  time  he  made  it,  or 
had  ample  means  outside  of  the  property  conveyed  with 
which  to  pay  his  indebtedness.  This  is  so  held  for  the  rea- 
son that  a  man's  property  is  his  own,  and  he  has  the  right 
to  give  it  away  if  he  so  desires.  If  it  be  made  while  the 
grantor  is  free  from  debt,  or  while  his  solvency  is  not  ques- 
tioned, and  he  has  ample  means,  after  so  deeding  part  of 
his  property  to  meet  all  his  obligations,  it  can  injure  no  one, 
and  it  is  not  the  business  of  any  one  except  the  grantor  and 
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grantee.  To  this  rule  there  is  a  well-known  exception.  This 
exception  is,  that  a  deed  of  gift,  fraudulent  in  its  inception, 
and  made  with  an  intent  to  enable  the  grantor  to  defraud 
future  creditors,  is  void.  A  creditor  has  the  right  to  believe 
that  his  debtor  has  dealt  fairly  with  him,  and  if  in  view 
of  future  indebtedness,  and  secretly,  without  the  knowledge 
of  the  creditor,  the  debtor  makes  a  fraudulent  conveyance 
of  his  property,  upon  which  he  knows  his  contemplated 
creditor  relies,  or  has  a  right  to  rely,  this  is  actual  fraud, 
and  renders  the  conveyance  void. 

This  is  a  well-settled  rule  both  in  England  and  in  this 
country.  (Wait  on  Fraudulent  Conveyances,  sees.  96  et 
seq.;  Bump  on  Fraudulent  Conveyances,  4th  ed.,  sec.  293; 
Burdick  Gill,  7  Fed.  Rep.  669;  Sexton  v.  Wheaton,  8 
Wheat.  229 ;  1  Am.  Lead.  Cas.  1 ;  Oraham  v.  La  Crosse  etc. 
R.  R,  Co,,  102  U.  S.  153;  Lyman  v.  Cessford,  15  Iowa,  232; 
Savage  v.  Murphy,  34  N.  Y.  507  ;*  14  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  p.  250,  and  notes.)  Therefore,  while  the  evi- 
dence would  have  to  be  such  as  to  show  that  the  deed  was 
fraudulent  in  its  inception,  and  while  the  burden  of  proof 
would  be  upon  the  creditor  alleging  fraud,  nevertheless  the 
frauds  when  established,  would  make  the  deed  void.  In  this 
case,  the  court  below  held  that  the  evidence  was  sufficient  to 
show  that  a  fraud  was  contemplated  by  the  grantor;  that  the 
deed  was  made  by  him  with  a  fraudulent  intent  on  his  part. 

At  the  close  of  the  evidence  the  learned  judge  remarked: 
"There  is  no  doubt  a  fraud  was  worked  upon  this  plaintiff 
by  this  man ;  it  is  an  out-and-out  fraud  on  his  part,  but  the 
wife  cannot  be  shown  to  have  any  connection  with  it."  The 
judge  then  directed  the  jury  to  bring  in  a  verdict  in  favor 
of  plaintiff  against  defendant  Louis,  and  a  verdict  against 
plaintiff  in  favor  of  defendant  Louise.  It  is  evident  that  the 
court  proceeded  upon  the  theory  that  the  deed  was  not 
fraudulent  as  to  the  defendant  Louise,  unless  it  had  been 
shown  that  she  intended  the  fraud  and  was  a  party  thereto. 
In  this  view  of  the  law  the  court  was  in  error.  A  deed  of  gift 
made  by  the  grantor  for  the  purpose  of  defrauding  his 
creditors  is  none  the  less  fraudulent  because  the  grantee  took 
no  part  in  the  fraud.  Such  grantee  is  not  a  purchaser  for 
value,  and,  being  the  party  benefited  by  a  gift,  receiving 
that  for  which  nothing  has  been  paid,  is  not  in  a  position  to 


1 90  Am.  Dee.  73S. 
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claim  the  benefit  of  a  conveyance  made  for  the  express 
purpose  of  defrauding  creditors.  A  man  must  be  just  before 
he  is  generous.  If  he  makes  a  deed  of  gift  to  his  wife,  it 
must  be  with  no  fraudulent  purpose,  and  openly,  and  under 
such  circumstances  that  the  law  will  impute  no  fraud 
as  to  his  conduct.  If  it  were  always  necessary  to  show  that 
the  grantee  intended  the  frauds  it  would  be  difficult,  and 
in  most  case  impossible,  to  produce  evidence  sufficient  to 
set  aside  such  conveyance.  It  is  well  settled  that  it  is  the 
motive  of  the  grantor,  and  not  the  knowledge  of  the  grantee, 
that  determines  the  validity  of  the  transfer.  The  grantee, 
however  innocent,  cannot  retain  the  fruits  of  a  vol- 
untary fraudulent  transfer.  (Swartz  v.  Hazlett,  8  Cal.  128; 
Lee  v.  Figg,  37  Cal.  336;*  Peek  v.  Peek,  77  Cal.  Ill;*  Bump 
on  Fraudulent  Conveyances,  sec.  239.) 

The  plaintiflp  offered  to  prove  that  after  the  transfer,  and 
before  the  deed  was  recorded,  the  defendant  Louis  had  su- 
pervision and  charge  of  the  property  as  his  own;  that  he 
had  the  buildings  thereon  insured  in  his  own  name ;  that  a 
loss  occurred  by  fire,  and  he  made  the  proof  in  his  own 
name,  in  which  he  stated  that  he  was  the  sole  owner,  and 
collected  the  insurance,  giving  the  receipt  in  his  own  name ; 
that  he  showed  plaintiff  the  property,  and  told  plaintiff  that 
he  owned  it;  that  defendant  Louise  knew  of  the  fire,  that 
the  buildings  were  insured  in  the  name  of  her  husband,  and 
that  he  collected  the  insurance,  and  appropriated  it  to  his 
own  use,  that  she  never  told  any  one  about  the  deed  except 
one  man,  and  that  just  the  day  before  it  was  recorded.  The 
court  sustained  defendants'  objection  to  all  such  testimony, 
and  plaintiff  excepted.  In  this  the  court  was  in  error.  The 
evidence  was  offered  for  the  purpose  of  showing  that  the 
vendor,  after  making  the  deed,  still  retained  possession  of 
the  property,  and  his  acts  and  declarations  as  to  the  char- 
acter of  his  possession  after  the  sale,  while  he  remained  in 
the  possession  thereof.  Such  evidence,  in  cases  of  actual 
fraud,  is  generally  admissible,  and  particularly  here,  where 
the  defendant  Louis  was  the  owner  of  the  record  title  thereto, 
purchasing  materials  for  improving  it,  and  the  making  of 
tiie  deed  was  kept  secret,  the  knowledge  thereof  resting  solely 
in  the  breast  of  husband  and  wife. 

It  is  said  in  Wait  on  Fraudulent  Conveyances  (3d  ed.,  sec. 

1 99  Am.  Dec.  271.  >  11  Am.  St  R«p.  244. 
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279) :  "As  proof  of  the  continued  possession  of  the  vendor 
id  competent  evidence  to  impeach  the  supposed  transfer,  it 
would  seem  to  follow  that  any  acts  or  declarations  of  the 
possessor  while  so  retaining  the  property  must  also  be  com- 
petent as  characterizing     his  possession.     So  long  as     the 
debtor  remains  in  possession  of  property  which  once  be- 
longed to  him,  and  which  his  creditor  is  seeking  to  condemn 
as  fraudulently  conveyed,  the  res  gestae  of  the  fraud,  if  any, 
may  be     considered  as  in  progress,  and  his     declarations, 
though  made  after  he  has  parted  with  the  formal  paper  title, 
may  be  given  in  evidence  for  the  creditor  against  the  claim- 
ant, by  reason  of  the  continuous  possession  which  a<;com- 
panied  them.''    The  rule  as  stated  in  the  text  is  supported 
by  numerous  decisions.      {Murphy  v,  Mulgrew,  102  Cal. 
552  ;*  Jones  v.  Simpson,  116  U.  S.  611 ;  14  Am.  &.  Eng. 
Ency.  of  Law,  2d  ed.,  p.  497;  Bump  on  Fraudulent  Con- 
veyances, 4th  ed.,  sec.  600;  Cahoon  v.  Marshall,  25  Cal.  202; 
1  Greenleaf  on  Evidence,  sec.  109;  Adams  v.  Davidson,  10 
N.  Y.  312.) 

The  court  below  was  of  the  opinion  that  defendant  Louise 
must  have  been  shown  to  have  intended  the  fraud  and  to 
have  been  connected  with  it.  If  this  were  true  as  a  proposi- 
tion of  law,  her  intention  might  be  inferred  from  her  con- 
duct and  all  the  circumstances  of  the  case.  It  is  well  said 
by  Wait  in  his  work  on  Fraudulent  Conveyances  (sec.  281) : 
"In  litigations  of  the  class  under  consideration,  great  lati- 
tude should  undoubtedly  be  allowed  in  regard  to  the  ad- 
mission of  circumstantial  evidence  for  the  purpose  of  prov- 
ing participation  in  manifest  fraud.  Objections  to  testi- 
mony as  irrelevant  are  not  favored  in  such  cases,  since  the 
force  of  circumstances  depends  so  much  upon  their  number 
and  connection.  The  evidence  should  be  permitted  to  take 
a  wide  range,  as  in  most  cases  fraud  is  predicated  on  cir- 
cumstances, and  not  upon  direct  proof."  And  this  is  the 
well-established  rule.  (Bump  on  Fraudulent  Conveyances, 
sec.  590 ;  14  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  498,  and 
cases  cited.) 

In  this  case,  the  deed  was  made  without  consideration ;  the 
grantor  continued  to  deal  with  the  property  as  before;  the 
deed  was  kept  secret,  and  not  placed  of  record;  when  the 
wife  was  called  upon  to  testify,  the  husband  objected;  the 
materials  went  into  her  property  with  her  knowledge,  and 

141  Am.  St.  Rep.  200. 
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with  no  statement  to  plaintiff  as  to  her  title.  All  these  mat- 
ters might  be  true,  and  yet  the  deed  might  have  been  made 
with  no  intent  to  defraud.  But  the  circumstances  certainly 
are  such  as  to  call  for  a  full,  fair,  and  complete  explanation. 
The  burden  was  shifted  upon  the  defendant  to  show  that 
the  transaction  was  honest  and  with  no  fraudulent  purpose. 

The  fact  that  a  deed  is  kept  secret  and  not  recorded  is  a 
very  potent  badge  of  fraud.  In  Francis  v.  Lawrence,  48  N. 
J.  Eq.  511,  the  wife  retained  a  deed,  and  the  husband  ob- 
tained credit  by  representing  that  he  was  the  owner  of 
the  house  and  lot  conveyed.  In  speaking  of  the  transaction 
the  court  said:  "At  the  time  of  these  representations,  except 
the  first,  his  wife  was  in  possession  of  a  conveyance  of  the 
property  from  him  to  his  brother-in-law,  for  the  purpose  of 
vesting  the  title  in  her  name.  The  deed  was  not  delivered  to 
the  grantee,  and  not  placed  upon  the  record,  but  was  held 
by  the  wife,  and  the  husband  was  thus  enabled  to  trade  upon 
the  false  credit  which  he  acquired  by  being  the  apparent 
owner  of  the  property,  while  the  deed  was  ready  to  be  put 

upon  the  record  at  a  moment's  notice This  transaction 

cannot  be  regarded  in  any  other  light  than  as  a  fraud  upon 
the  creditors." 

Mr.  Justice  Bronson  said,  in  Van  Wyck  v.  Seward,  18 
Wend.  398:  "I  have  never  been  able  to  discover  the  prin- 
ciple upon  which  a  title  acquired  by  mere  gift  should,  un- 
der any  circumstances  whatever,  be  deemed  superior  to  the 
claim  of  the  creditor  to  be  paid  his  debt." 

While  the  language  of  the  learned  judge  in  the  above  case 
lays  down  the  rule  too  broadly  according  to  the  current  of 
authorities,  yet  there  is  much  reason  in  it.  Surely,  it  is 
not  saying  too  much  to  say  that  a  wife  should  not  know- 
ingly, by  accepting  a  fraudulent  conveyance  without  con- 
sideration, and  keeping  it  secret,  be  allowed  to  aid  and 
assist  her  husband  in  procuring  credit  upon  holding  him- 
self out  to  the  world  as  being  the  owner  of  the  property 
described  in  the  deed.  Respondent  earnestly  contends  that 
a  different  rule  is  laid  down  in  Emmons  v.  Barton,  109  Cal. 
663.  It  was  there  said  that  declarations  of  the  husband, 
after  conveyance  to  the  wife,  are  not  admissible,  even  where 
the  husband  remained  in  possession.  But  the  record  shows 
that  the  conveyance  in  that  case  was  recorded  the  same 
day  it  was  made.  There  was  nothing  secret  about  it,  and 
the  remarks  in  the  opinion  were  made  with*  reference  to 
the  facts  of  the  case  under  discussion.    This  is  evident  from 
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reading  the  opinion,  and  the  writer,  in  support  of  the  state- 
ment, refers  to  Bigelow  on  Fraud.  It  is  said  by  Bigelow 
(vol.  2,  p.  365) :  "The  case  would  be  different,  however, 
if  the  creditors  were  induced  to  give  credit  on  the  faith 
of  the  ownership  of  the  possessor,  where  the  real  owner  has 
neglected  to  put  his  deed  on  record.  It  is  enough  to  bar 
the  claim  of  the  owner  that  his  neglect  or  (to  avoid  any  pos- 
sible misunderstanding)  his  omission  has  contributed  to 
the  deception  of  the  creditors." 

It  follows  that  that  portion  of  the  judgment  in  favor  of 
defendant  Louise  Helbing  should  be  reversed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  that  por- 
tion of  the  judgment  in  favor  of  defendant  Louise  Helbing 
is  reversed.  Ilenshaw,  J.,  McFarland,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 


[Crim.  No.  665.    Department  Two. — ^December  4,  1901.] 

THE  PEOPLE,  Respondent,  v.  ROBERT  BISHOP,  Ap- 
pellant. 

Criminal  Law — Burning  House  to  Defraud  Insurers— Evidence — 
Holes  Bored  in  Floor — ^Admissibility  of  Brace. — ^Upon  tbe  trial 
of  a  defendant  charged  ^*ith  burning  his  dwelling-house  with  in- 
tent to  defraud  the  insurers  of  the  property,  where  it  was  proved 
that  after  the  fire  was  extinguished  upon  the  lower  floor,  holes  were 
found  bored  in  the  upper  floor,  with  coal-oil  poured  around  them 
and  into  them,  a  brace  found  in  a  cupboard  in  one  of  the  upper 
rooms,  on  the  day  after  the  fire,  by  a  witness,  who  was  put  in 
charge  of  the  house  by  the  foreman  of  the  fire  department,  shortly 
after  the  fire,  is  admissible  as  a  circumstance  tending  to  show  that 
defendant  had  the  means  at  hand  with  which  to  bore  the  holes  found 
in  the  floor. 

Id. — Testimony  or  Chief  of  Fire  Department — ^Putting  Person  in 
Charge  of  Dw^elling — Unimportant  Evidence. — ^Testimony  of 
the  chief  of  the  fire  department,  that  he  put  one  of  his  men  in  charge 
of  the  building  after  the  arrest  of  the  defendant,  and  charged  him 
not  to  allow  any  one  to  enter  unless  the  chief  was  present,  if  not 
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admissible,  is  too  unimportant  to  warrant  a  reversal.    The  only 
matter  of  importance  is  what  the  person  put  in  charge  actually  did. 

Id. — Odob  op  Coai.  Oil  upon  Clothes — Ruling  without  Injury. — 
Where  it  was  proved  that,  at  the  time  of  the  fire,  coal-oil  was  found 
scattered  around  the  floors  and  articles  of  furniture  in  differeirt 
parts  of  the  house,  under  circumstances  pointing  to  guilty  knowl- 
edge on  the  part  of  the  defendant,  evidence  was  admissible  to  show 
that  there  was  odor  of  coal-oil  on  the  clothes  of  the  defendant  when 
he  was  arrested ;  and  a  further  statement  of  the  witness,  that  there 
was  still  a  slight  odor  of  coal-oil  on  some  of  the  garments  brought 
into  court  and  identified,  which  the  court  excluded  from  evidence, 
is  without  injury,  where  the  defendant  did  not  move  to  strike  out 
such  statement. 

Id. — ^Examination  of  Witnesses  bt  Coubt — Remabks  and  Sugges- 
tions— ^Absence  of  Objection  ob  Exception-=-Appeal — ^Presump- 
tion.— Where  the  court  cross-examined  the  defendant  and  other 
witnesses  of  its  own  motion,  and  made  remarks  and  suggestions,  to 
none  of  which  acts  of  the  court  objection  was  made,  or  any  excep- 
tion taken  by  the  defendant,  it  is  too  late  upon  appeal  to  raise  a 
question  as  to  such  matters;  and  where  an  objection  was  taken  to 
the  interruption  of  a  witness  by  the  court,  and  no  exception  was  re- 
served, it.  must  be  presumed  upon  appeal  that  the  defendant  was 
finally  satisfied  that  the  court  was  right. 

lb. — Cboss-examination  of  Defendant — Fobmer  Testimony — Steal- 
ing OF  Money  fbom  Vest — ^Hesitation  and  Diffebence  Shown 
BY  Record. — ^Where  the  defendant  upon  examination  in  chief  testi- 
fied as  to  the  stealing  of  money  from  his  vest  on  the  night  of  the 
fire,  to  raise  an  inference  that  the-  thief  fired  the  house,  it  was  com- 
petent to  cross-examine  him  fully  as  to  all  the  facts  and  circum- 
stances attending  the  matter,  and  to  show  by  comparison  of  his 
former  testimony  that  his  hesitation  as  to  the  facts  appeared  therein 
by  question  and  answer,  and  that  he  testified  with  hesitation,  and 
differently,  at  the  first  trial  as  to  facts  narrated  by  him  at  the  last 
trial  without  hesitation.  If  his  former  hesitation  had  not  appeared 
from  the  record,  and  his  examination  in  chief  did  not  show  his  de- 
meanor at  the  first  trial,  his  demeanor  thereat  could  not  be  proved 
by  him  upon  his  cross-examination. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  W.  E. 
Greene,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  L.  Friek,  and  George  D.  Collins,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  Henry  A.  Melvin, 
for  Respondent. 
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CHIPMAN,  C. — ^Defendant  was  convicted  of  the  crime  of 
unlawfully  and  maliciously  burning  and  destroying  his 
dwelling-house  and  certain  of  its  contents,  situate  in  the  city 
of  Oakland,  with  intent  to  defraud  the  insurers  of  said  prop- 
erty, and  was  sentenced  to  imprisonment  for  five  years  in 
the  state  prison. 

It  is  not  claimed  that  the  evidence  did  not  justify  the 
verdict.  A  new  trial  is  asked  on  the  ground  of  certain  al- 
leged errors  committed  by  the  court  during  the  progress  of 
the  trial. 

1.  There  was  evidence  that  in  each  of  two  of  the  rooms 
in  the  upper  portion  of  the  house,  in  one  of  which  defendant 
slept,  there  were  two  or  three  holes  bored  in  the  floor,  and 
coal-oil  was  found  around  them  and  poured  into  them. 
This  discovery  was  made  immediately  after  the  fire  had  been 
extinguished  in  the  lower  story ;  three  of  these  holes  appeared 
to  have  been  recently  bored;  one  of  the  members  of  the  fire 
department  was  put  in  charge  of  the  house  at  the  time  of 
the  fire  and  continued  in  charge  for  several  days.  Called  as 
a  witness  for  plaintiff,  he  was  shown  a  brace,  which  he  identi- 
fied. He  testified  that  he  found  it  in  a  small  drawer  in  a 
cupboard  in  one  of  the  rooms,  and  that  he  first  saw  it  the 
day  after  the  fire ;  it  was  offered  in  evidence,  to  which  defend- 
ant objected  as  "incompetent,  immaterial,  and  too  remote." 
Witness  testified  that  from  the  time  he  took  charge  there  was 
no  opportunity  for  any  one  to  have  put  the  brace  where  he 
found  it.  He  was  very  fully-cross-examined  on  the  matter, 
from  which  it  appeared  that  during  the  fire  and  the  success- 
ful efforts  to  extinguish  it  other  persons  might  have  been  in 
and  out  of  the  house,  assisting  the  department ;  that  he  took 
charge  of  the  house  by  order  of  the  foreman  of  the  fire 
department,  about  half-past  three  o'clock  in  the  morning,  the 
fire  having  occurred  about  three  o'clock,  and  that  up  to  the 
time  he  found  the  brace  he  did  not  believe  any  person  could 
have  gone  into  the  house  and  placed  it  there  without  his 
knowing  it.  While  some  of  these  facts  came  out  after  the  ob- 
jection was  made,  there  were  sufficient  facts  to  warrant  the 
admission  of  this  tool  as  a  circumstance  tending  to  show  that 
defendant  had  the  means  at  hand  with  which  to  bore  the 
holes  found  in  the  floor. 

2.  At  the  time  of  the  fire,  coal-oil  was  found  scattered 
around  on  ttie  floors  and  articles  of  furniture  in  different 
parts  of  the   house,  and  under   circumstances  pointing  to 
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guilty  knowledge  on  the  part  of  defendant.  A  iSolice-officer 
took  defendant  and  his  son  into  custody,  and  carried  them  in 
the  patrol-wagon  to  the  police  station,  ^nd  tliere  searched 
tiiem.  Defendant's  clothing  was  removed  from  his  person, 
and  some  of  his  garments  emitted  an  odor  of  coal-oil.  This 
officer  was  called  as  a  witness  and  identified  this  clothing,  and 
it  was  admitted,  under  some  cautionary  restrictions  of  the 
court,  and  the  witness  testified  that  there  was  still  a  slight 
odor  of  coal-oil  on  some  of  the  garments.  On  cross-examina- 
tion, defendant's  counsel  asked  the  witness  if  "he  knew 
whether  or  not  these  garments  have  been  since  the  first  trial 
of  this  case  brought  into  contact  with  kerosene  or  coal-oil 
cans."  The  court  sustained  an  objection,  as  not  proper  cross- 
examination.  After  some  effort  of  the  pro:2ecution  to  show 
that  the  garments  were  not  where  they  could  have  been 
tampered  with,  the  court  stated  that  it  was  no  use  to  go  on 
with  the  proof;  that  as  to  this  clothing,  it  had  been  lying 
around  the  court-room,  and  accessible  to  men  going  in  and 
out.  If  defendant  had  felt  prejudiced  by  the  ruling,  he  could 
have  had  the  evidence  stricken  out  as  to  the  odor  then  on  the 
clothes.  He  seemed  to  be  content  with  the  statement  of  the 
court,  and  conceding  error  in  the  ruling,  it  was  without  in- 
jury. Evidence  as  to  the  odor  on  the  clothing  when  defend- 
ant was  arrested  was  clearly  admissible. 

3.  The  chief  of  the  fire  department  was  allowed  by  the 
court,  over  the  objection  of  appellant,  to  testify  that  he  put 
one  of  his  men  in  charge  of  the  building  after  appellant's 
arrest,  as  above  stated,  and  told  him  not  to  allow  any  one  to 
enter  unless  he,  the  chief,  was  present.  If  it  be  conceded 
that  this  testimony  was  improperly  admitted,  still  it  was  too 
trivial  to  w^arrant  a  reversal  for  the  error  in  admitting  it. 
The  only  important  thing  in  connection  with  the  matter  was 
what  the  person  put  in  charge  actually  did. 

4.  Certain  errors  are  assigned,  arising  out  of  the  court's 
having  cross-examined  the  defendant  after  the  people  and 
defendant  were  through  with  the  witness;  also,  in  remark- 
ing, when  he  overruled  defendant's  objection  to  a  ques- 
tion put  to  a  witness  on  re-cross-examination,  "as  a  mat- 
ter of  discretion  I  will  allow  it  for  the  ends  of  justice"; 
also,  for  cross-examining  a  character  witness,  whom  the  pros- 
ecution had  not  cross-examined,  in  a  manner  calculated  to 
convey  to  the  jury  the  impression  that  the  court  was  not 
satisfied  with  the  answers  of  witness;  also,  in  cross-exam- 
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ining  a  witness  as  to  what  he  said  at  a  former  trial,  and  in 
suggesting  to  the  district  attorney  that, he  examine    th^ 
transcript  of  the  witness's  former  testimony;  also,  in   ask- 
ing counsel  for  defense  if  he  was  not  putting  a  "catch- 
question"  to  a  certain  witness.     In  none  of  the  instances 
named  did  defendant  object  at  the  time  or  take  any  ex- 
ception.    It  is  now  too  late  to  raise  a  question  as  to  the 
matters  complained  of.     If  the  court  asks  an  improper 
question,  or  otherwise  commits  some  supposed  infraction 
of  the  defendant's  rights,  it  is  the  duty  of  counsel  then  and 
there  to  make  known  his  objection  and  reserve  his  excep- 
tion.   We  cannot  otherwise  notice  alleged  errors  of  the  court 
committed  on  its  own  motion,  any  more  than  can  we  no- 
tice errors  in  rulings  on  the  conduct  of  the  case  by  the 
people's  attorney.    It  is  sometimes  a  disagreeable  duty  for 
counsel  to  call  attention  to  objectionable  remarks  of  the 
court  in  the  course  of  the  trial,  or  to  its  voluntarily  pro- 
pounding questions  to  witnesses,  or  to  its  criticisms  of  the 
conduct  of  counsel,  but  fairness  to  the  trial  judge  demands 
that  his  attention  be  at  once  called  to  anything  he  may 
do  or  say,  and  to  reserve  an  exception  should  the  matter, 
after  such  notice,  .be  so  left  as,  in  the  judgment  of  the  com- 
plaining counsel,  to  prejudice  the  rights  of  his  client. 

In  one  instance,  not  alluded  to  above,  the  court  inter- 
rupted a  witness,  called  to  prove  the  good  character  of  de- 
fendant, and  proceeded  to  state  how  general  reputation 
is  arrived  at.  The  statement  of  the  court  was  objected  to 
by  defendant,  but  he  did  not  reserve  an  exception.  We 
must  presume,  in  such  case,  that  defendant  was  finally  sat- 
isfied that  the  court  was  right,  and  in  this  particular  in- 
stance defendant  got  from  the  witness  all  he  desired, — the 
witness  answering  that  he  knew  the  general  reputation  of 
defendant,  and  that  it  was  good. 

5.  In  defendant's  brief  it  is  stated  that  the  court  erred 
in  overruling  certain  questions  asked  of  defendant,  "set 
forth  in  defendant's  ninth,  tenth,  eleventh,  twelfth,  thir- 
teenth, fourteenth,  fifteenth,  sixteenth,  and  seventeenth  spec- 
ifications of  error." 

The  learned  counsel  for  defendant  in  his  brief  says  that 
some  of  the  examination  referred  to  may  have  been  re- 
sponsive to  the  examination  in  chief,  but  that  some  was 
not;  that  some  portions,  at  least,  "gave  both  the  statements 
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made  by  the  counsel  in  the  form  of  questions,  at  a  former 
examination,  and  the  answers  given  by  defendant  upon 
such  former  examination  that  were  in  no  wise  proper  cross- 
examination." 

It  is  quite  impossible  for  us  to  determine,  after  an  examina- 
tion of  many  pages  of  the  record,  upon  what  particular  speci- 
fications defendant  relies,  some  of  which  he  concedes  may 
not  be  well  grounded.  The  principal  point  relied  on  seems 
to  be  that  the  court  permitted  the  district  attorney  to  read 
portions  of  defendant's  testimony,  given  at  a  former  trial, 
which  were  not  in  conflict  with  his  testimony  at  the  present 
trial  on  material  points,  and  bore  no  relation  to  his  testi- 
mony in  chief.  (Citing  People  v.  Cole,  127  Cal.  545;  People 
V.  Oallagher,  100  Cal.  466.)  We  are  not  aided  by  any 
reference  of  counsel  to  the  pages  of  the  record  where  such 
alleged  violation  of  defendant's  rights  may  be  found,  and  on 
examination  it  appears  that  nearly  all  of  the  re-cross-exam- 
ination went  in  without  objection.  In  his  brief,  counsel  calls 
particular  attention  only  to  specification  12,  and  here  the 
objection  seems  to  be  more  to  a  remark  of  the  court  in 
making  its  ruling  than  to  the  ruling  itself,  and  as  to  the 
remark  of  the  court,  no  objection  was  made  or  exception 
noted.  The  question  itself  was  not  so  material  as  to  have 
aflfected  the  minds  of  .the  jury ;  it  was  as  to  one  of  numer- 
ous incidents  occurring  at  the  fire,  and  as  to  defendant's 
conduct  after  he  claims  to  have  been  aroused  by  the  alarm; 
and  besides,  we  do  not  think  it  was  entirely  foreign  to 
anything  he  had  testified  to  on  his  examination  in  chief. 

6.  On  cross-examination  of  defendant,  called  as  a  witness 
in  his  own  behalf,  the  following  proceedings  took  place: 
By  the  district  attorney.  "Q.  Upon  the  former  trial  of 
this  case  in  January,  was  not  the  following  question  put  to 
you?  'Q.  How  could  you  look  into  the  vest  for  the  $160, 
and  find  it  missing,  if  you  did  not  know  where  the  vest 
was  hanging?'  Was  not  that  question  put  to  you,  Mr. 
Bishop,  at  the  trial  in  January,  and  did  not  you  hesitate 
for  a  considerable  period  of  time, — hesitate  to  answer?  and 
was  not  then  the  question  put  to  you,  'Why  do  you  hes- 
itate'?" Defendant  objected  to  the  question,  as  not  cross- 
examination,  and  on  the  further  ground  that  it  was  "not 
proper  cross-examination  of  this  witness  at  this  time  to 
ask  him  whether  or  not  he  hesitated  upon  a  cross-examina- 
tion at  some  other  trial  of  this  case."  The  objection  was 
overruled  and  defendant  excepted.     The  witness  answered, 
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"Yes,  sir;  I  hesitated."  Counsel  then  proceeded:  "Q.  Was 
that  question  put  to  you? — A.  Yes,  sir.  Q.  Did  you  then 
answer,  'A.  Well,  I  must  have  found  the  vest,  or  else  I 
could  not  have  put  my  hand  in  the  pocket'? — ^A.  I  don't 
remember.  I  think  I  can  safely  say  that  I  did  not  so 
testify." 

The  witness  had  testified  that  when  he  went  to  bed,  the 
night  of  the  fire,  he  put  his  vest  under  his  pillow,  and  that 
he  had  $160  paper  money — $10  bills — sewed  up  in  the  vast ; 
that  when  he  was  aroused,  he  felt  under  the  pillow,  and 
the  vest  was  gone;  that  it  was  dark,  and  he  '^grabbed  up 
the  clothes  that  were  on  the  floor  and  ran  downstairs.  But 
I  put  my  hand,  first  of  all,  under  the  pillow,  and  found 
that  my  ve^t  was  gone."  He  went  downstairs  with  the 
clothes  he  had  gathered  up,  being  clad  only  in  his  drawers, 
undershirt,  and  white  shirt.  He  went  back  to  his  sleeping- 
room  and  found  his  vest,  and  discovered  that  his  money 
w^as  gone.  The  purpose  of  this  testimony  was  to  show  that 
he  had  been  robbed,  and  from  this  circumstance  to  raise 
the  inference  that  some  other  person — probably  the  thief — 
had  fired  the  house.  It  was  on  this  branch  of  the  case  he 
was  closely  cross-examined,  and  having  made  statements 
as  to  where  he  found  the  vest,  and  his  statement  of  the  cir- 
cumstances under  which  he  found  it  differing  somewhat 
from  his  statements  at  the  former  trial  concerning  the  same 
matter,  the  district  attorney  introduced  his  former  testimony 
for  the  purpose  of  impeachment,  and  to  show  that  the 
witness  w^as  not  to  be  believed  as  to  this  theory  advanced  as 
a  defense.  It  is  true,  the  witness  had  not  been  examined 
in  chief  at  the  present  trial  as  to  his  conduct  or  manner  on 
the  witness-stand  at  the  former  trial  when  he  was  testifying 
as  to  hLs  loss  of  money.  But  the  subject-matter  was  gone 
into  in  the  examination  in  chief,  and  the  lo&^  of  his  money 
and  the  displacement  of  his  vest  came  out  as  furnishing  a 
probable  explanation  for  the  burning  of  the  house.  It  was 
competent  to  cross-examine  fully  as  to  all  the  circumstanc&s 
attending  so  important  a  matter,  and  to  show,  by  comparison 
of  his  former  testimony  about  that  matter  with  that  he  was 
then  giving,  that  he  testified  with  hesitation,  and  differently, 
at  the  first  trial,  as  to  facts  which  were  narrated  by  him  at 
the  last  trial  without  hesitation.  The  record  of  the  former 
trial  showed  that  he  answered  after  hesitation,  for  the  ques- 
tion was  put  to  him,  before  he  answered,  "Why  do  you  hesi- 
tate?"   And  he  answered  at  the  last  trial  that  he  hesitated. 
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This  circumstance  of  his  hesitating  was  a  part  of  the  ques- 
tion and  answer,  and  so  appears  by  the  transcript  of  his 
former  testimony,  and  became  a  part  of  it,  and  could  prop- 
erly be  brought  to  the  attention  of  the  jury.  If  the  wit- 
ness, in  answering  at  the  last  trial,  had  desired  to  explain 
why  he  hesitated  when  the  matter  was  was  first  gone  into, 
he  had  an  opportunity  to  do  so.  Whether  generally  and 
in  ordinary  cases  the  attending  conduct,  appearance,  and 
manner  of  a  witness  when  he  made  the  impeaching  answer 
can  be  &hown,  in  addilion  to  the  answer  itself, — i.  e.,  whether 
anything  more  than  the  fact  that  certain  questions  were  put 
to  him  and  certain  answers  given, — can  be  allowed  as  cross- 
examination,  raises  a  question  which  is  not  necessarily  pre- 
sented here.  The  attending  circumstance  of  the  witness's 
hesitation  formed  part  of  his  answer,  as  shown  by  the  record, 
and  was  therefore  admissible. 

Nothing  in  this  opinion  is  intended  to  be  interpreted  as 
relaxing  the  rule  laid  down  by  tliis  court  as  to  the  right 
of  a  defendant  to  be  protected  from  an  improper  cross- 
examination  which  would  tend  to  incriminate  him.  Section 
1323  of  the  Penal  Code  provides,  in  part,  that  "if  he  offer 
himself  as  a  witness,  he  may  be  cross-examined  by  the  coun- 
sel for  the  people  as  to  all  matters  about  which  he  was 
examined  in  chief.''  This  provision  had  very  careful  exami- 
nation and  interpretation  in  People  v.  Arrighini,  122  Cal. 
121.  It  may  be  conceded  that  as  defendant  was  not  inter- 
rogated in  his  examination  in  chief,  at  the  last  trial,  as  to 
his  demeanor  when  on  the  witness-stand  at  the  first  trial, 
if  the  record  of  his  testimony  at  the  first  trial  had  been  silent 
as  to  his  demeanor  when  testifying  about  the  particular 
matter  the  subject  of  his  cross-examination  at  the  last  trial, 
he  could  not  be  made  to  state  his  conduct  and  demeanor  at 
the  former  trial  as  an  independent  fact,  for  it  might  have 
been  such  as  to  imply  guilt.  It  may  be  also  conceded  that 
even  if  such  circumstance  could  be  shown  by  the  prosecution 
by  other  witnesses,  called  for  that  purpose,  still,  it  could 
not  be  shown  by  a  cross-examination  of  the  defendant  him- 
self. But,  as  we  have  seen,  the  record  of  the  former  trial 
shows  that  his  demeanor  in  answering  a  particular  question 
became  a  part  of  his  answer  and  inseparable  from  it, — in  a 
sense,  was  res  gestae, — and  could  be  shown  by  the  witness 
himself  as  part  of  his  former  answer. 
CXXXIV.  Cal.— 44 
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Discovering  no  prejudicial  error  in  the  proceedings,  it  is 
advised  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed.    Henshaw,  J.,  McFarland,  J. 

TEMPLE,  J.,  concurring. — I  concur  in  the  judgment,  but 
in  my  opinion  the  examination  of  the  defendant  ad  to  his 
demeanor  while  testifying  upon  a  former  trial  ought  not 
to  have  been  allowed.  It  was  not,  however,  as  to  a  matter 
of  much  importance,  and  I  think  it  could  not  have  preju- 
diced the  case  of  defendant. 

As  to  numerous  remarks  made  by  the  judge  during  the 
trial,  I  wish  to  say,  that,  in  my  judgment,  the  best  plan 
is  to  let  the  prosecuting  attorney  attend  to  the  case  of  the 
people.  The  judge  should  be  indifferent,  except  in  a  desire 
to  conduct  the  trial  according  to  the  rules  of  law,  and  he 
serves  the  cause  of  justice  best  when  he  is  so.  In  this  case 
I  have  some  doubt  as  to  what  should  be  done;  but  am  dis- 
posed to  yield  to  the  more  positive  convictions  of  my  asso- 
ciates that  there  was  no  substantial  injury. 

Hearing  in  Bank  denied. 
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ABATEMENT. 

FoBMEB  Action  Pending — Dismissal. — ^A  plea  of  a  former  action 
pending  for  the  same  cause  is  not  available,  where  the  former  action 
was  regularly  dismissed  before  the  commencement  of  the  second 
action.     (Todhunter  v.  Klemmer,  60.) 

ACCOUNTING.     See  Mortgage,  10,  11;  Trust. 

ADVERSE  POSSESSION.    See  Fraudulent  Conveyance,  7. 

AGENCY.    See  Corporations,  6,  6,  11-13;  Fraudulent  Conveyance,  9. 

APPEAL. 

1.  Pledge  or  Life  Insurance  Policy — Foreclosure  by  Pledgee — Ap- 
peal Bond — Stay  of  Execution — Supersedeas. — Upon  appeal  from 
a  judgment  in  favor  of  a  pledgee  of  a  life  insurance  policy  fore- 
closing the  lien  of  the  pledge,  the  ordinary  bond  upon  appeal  in  the 
sum  of  three  hundred  dollars  is  sufficient  to  stay  execution;  and  a 
fupersedeM  will  issue  to  prevent  a  sale  of  the  policy  imder  the  decree, 
pending  the  appeal.  (Commercial  and  Savings  Bank  of  San  Jose 
V.  Hornberger,  90.) 

2.  Dangeb  or  Loss  of  Policy — Nature  of  Security — Knowledge 
of  Pledgee. — ^The  danger  of  the  loss  of  the  policy,  pending  the  ap- 
peal, by  a  violation  of  its  terms  by  the  insured,  cannot  operate  to 
change  the  statutory  rule  governing  a  stay  of  proceedings  upon  ap- 
peal. Such  danger  is  inherent  in  the  nature  of  the  security,  and 
the  pledgee,  by  accepting  it,  is  chargeable  with  knowledge  of  its 
condition.     ( Id. ) 

3.  Dismissal — ^Failure  to  File  Undertaking  in  Time. — ^An  appeal 
will  be  dismissed  for  failure  actually  to  file  the  undertaking  on  ap- 
peal in  the  county  clerk's  office  within  five  days  after  service  of  the 
notice  of  appeal.     (Hoyt  v.  Stark,  178.) 

4.  Insufficient  Filing — Delivery  out  of-  Clerk's  Office. — The  de- 
livery of  the  undertaking  to  a  deputy  clerk,  at  a  place  other  than 
the  clerk's  office,  after  office  hours,  on  the  last  day  for  filing,  which 
he  then  marked  as  filed  as  of  that  day,  but  which  did  not  reach  the 
clerk's  office  and  was  not  entered  as  filed  until  the  following  day, 
was  not  sufficiently  filed  to  sustain  the  appeal.     (Id.) 

6.  Right  and  Duty  of  Adverse  Party — Watching  of  Clerk's  Office. 
— It  is  the  duty  of  the  adverse  party  to  watch  the  clerk's  office  not 

(603) 
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more  than  five  days  for  the  undertaking,  to  the  sufficiency  of  the 
sureties  upon  which  he  has  a  limited  time  in  which  to  object.  But 
if  the  undertaking  has  not  reached  the  clerk's  office  within  five 
days  after  service  of  the  notice  of  appeal,  the  adverse  party  has  no 
further  duty  to  perform.     (Id.) 

6.  Pbesentatioit  at  Clerk's  Office  fob    Fiung — Neglect    of    Mnc- 

ISTEBIAL  Duty. — The  presentation  of  the  undertaking  for  filing  at 
the  clerk's  office  within  proper  time  is  essential.  If  this  is  done, 
the  neglect  of  the  ministerial  duty  of  the  clerk  to  enter  the  filing 
cannot  prejudice  the  appellant.  But  where  the  appellant  does  not 
comply  with  the  law  on  his  part,  and  delivers  the  undertaking  out 
of  the  clerk's  office,  the  neglect  of  the  deputy,  who  has  received  it 
and  marked  it  filed,  to  enter  it  in  the  clerk's  office  on  the  same  day, 
cannot  relieve  the  appellant.     (Id.) 

7.  Fbaction  of  Day,  when  Disbeoabdeo. — If  the  appellant  had  pro- 
cured the  deputy  to  accompany  him  to  the  clerk's  office  after  office 
hours,  and  had  there  presented  the  undertaking  for  filing,  the  frac- 
tion of  the  day  would  in  such  case,  be  disregarded.     (Id.) 

8.  Motion  to  Dismiss — Sebvice  of  Notice  by  Mail  —  Suftigikncy 

OF  Pboof. — Upon  motion  to  dismiss  an  appeal  for  failure  to  serve 
the  notice  of  appeal  upon  all  of  the  adverse  parties,  where  appellant 
submitted  an  affidavit,  stating  in  positive  terms  service  of  the 
notice  upon  their  attorney  by  mail,  and  the  existence  of  the  con- 
ditions upon  which  such  service  was  permissible,  and  also  stat- 
ing that,  after  the  service,  respondents'  attorney  admitted  receipt  of 
the  notice  through  the  mail,  such  statements  will  prevail  over  any 
mere  inference  to  the  contrary,  from  facts  sot  forth  in  an  affidavit 
of  respondents'  attorney,  including  a  statement  of  mere  want  of 
recollection  by  him  of  the  admission  that  the  notice  was  received. 
(Brandenstein  v.  Johnson,  102.) 

0.  Obdeb  Settuno  Receiveb's  Account — Final  Judgment.  —  An 
order  settling  the  accounts  of  a  receiver,  and  directing  the  pay- 
ment of  his  compensation  by  one  of  the  parties,  although  made 
before  there  has  been  a  final  judgment  in  the  action  in  which  he 
was  appointed,  is  a  final  determination  of  the  rights  of  the  parties 
to  the  matter  there  before  the  court,  and  an  appeal  therefrom,  as 
from  a  final  judgment,  may  be  taken  within  six  months  after  its 
entry.  (City  of  Los  Angeles  v.  Los  Angeles  City  Water  Company. 
121.) 

10.  Dismissal — Failube  to  File  Undebtaking  in  Time. — An  appeal 
will  be  dismissed  for  failure  to  file  the  undertaking  on  appeal  within 
five  da}r8  after  proper  service  of  the  notice  of  appeal.  (Rose  v.  Mes- 
mer,  450.) 

11.  Sebvice  of  Notice  of  Appeal — Attobneys  of  Recobo — Void  Second 
Sebvice  upon  Pabty. — Where  the  notice  of  appeal  was  served 
upon  the  attorneys  of  record  of  a  respondent  more  than  five  days 
before  the  filing  of  the  undertaking  upon  appeal,  a  second  service, 
made  personally  upon  such  respondent,  who  had  only  appeared  by 
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his  attorneys,  is  a  mere  nullity,  and  cannot  avail  to  postpone  the 
time  required  by  law  for  the  filing  (A  the  undertaking.     (Id.) 

12.  Motion  to  Dismiss  Appeal — Failure  to  Fii^  TsANsruipx — Cer- 
tificate OF  Clerk — Affidavit  for  Respondent. — ^A  motion  to  dis- 
miss an  appeal  for  failure  to  file  the  transcript  within  time  must  be 
heard  upon  the  certificate  of  the  clerk,  and  an  affidavit  for  the  re- 
spondent cannot  be  considered  for  the  purpose  of  determining  the 
character  of  the  records  kept  by  the  clerk,  or  from  what  order  the 
appeal  was  taken.     (Chevassus  v.  Burr,  434.) 

13.  Insufficient  Showing  as  to  Attorneys — Service  of  Notice  of 
Appeal. — ^Where  the  certificate  of  the  clerk  fails  to  state,  and  it 
does  not  otherwise  appear,  who  were  the  attorneys  for  the  respec- 
tive parties,  or  who  was  the  attorney  by  whom  the  notice  of  appeal 
was  given,  the  showing  upon  that  subject  is  insufficient  to  sustain 
the  motion  to  dismiss  the  appeal  for  failure  to  file  the  transcript. 
(Id.) 

14.  Service  of  Motion  upon  Executrix  not  Substituted — Estate  of 
Appellant  not  Brought  in. — Where  the  action  was  commenced  by 
an  executor  of  the  will  of  a  deceased  person,  and  the  appellant  was 
substituted  for  such  executor,  and  died  after  the  appeal  was  taken, 
an  acknowledgment  of  service,  made  by  his  executrix,  of  the  motion 
to  dismiss  the  appeal,  without  any  substitution  of  such  executrix, 
or  any  showing  that  she  represented  the  original  estate,  is  insuffi- 
cient to  bring  the  original  estate  interested  as  appellant  before  the 
court.     (Id.) 

16.  Motion  to  Dismiss — Extension  of  Time  to  File  Undertaking — 
Power  of  Court. — The  court  or  judge  has  power  to  extend  the 
time  allowed  by  statute  in  which  to  file  the  undertaking  on  appenl, 
and  the  fact  that  it  was  not  filed  until  thirty  days  after  the  service 
of  the  notice  of  appeal  is  not  ground  for  a  motion  to  dismiss  the 
appeal,  where  it  appears  that  it  was  filed  within  the  time  prop- 
erly allowed  by  order  of  the  judge  of  the  court.  (Schloesser  v. 
Owen,  646.) 

16.  Proof  of  Service  of  Notice — ^Amendment  op  Defect. — A  defect  in 
proof  of  the  service  of  the  notice  of  appeal  may  be  supplied  by 
leave  of  the  court  at  the  hearing  of  a  motion  to  dismiss  the  appeal. 
(W.) 

17.  Judgment  for  Osts — Test  of  Jurisdiction — Amount  Claimed 
IN  Complaint. — In  an  action  in  the  name  of  the  people  upon  the 
official  bond  of  a  county  treasurer,  the  amount  claimed  in  the  com- 
plaint is  the  test  of  jurisdiction;  and  where  that  amount  was  suffi- 
cient to  give  jurisdiction  to  the  superior  court,  and  to  this  court 
iipon  appeal,  and  the  action  was  wrongfully  dismissed  on  the  ground 
of  want  of  authority  of  the  district  attorney  to  prosecute  it,  a 
judgment  rendered  against  the  district  attorney  for  costs  in  the 
sum  of  $18.76  was  part  of  the  general  judgment,  which  this  court 
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has  jurisdiction  to  review  and  reverse  upon  appeal.     (People   ▼• 
Madden,  611.) 

18.  Staleness  of  Demand  not  Shown. — Where  the  complaint  does 
not  show  a  stale  demand,  and  there  is  nothing  in  the  findings  or 
conclusions  of  the  court  to  support  such  a  defense,  the  point  that 
the  plaintiff's  demand  is  stale  cannot  be  sustained  upon  appeal. 
(Hamilton  v.  Hubbard,  603.) 

19.  Refusal  to  Dismiss  Action — Obdeb  hot  Involving  Merits. — ^An 
order  refusing  to  dismiss  an  action  is  not  itself  appealable,  and 
where  it  does  not  involve  the  merits  of  the  action,  or  necessarily 
affect  the  judgment  rendered  therein,  or  affect  any  substantial 
rights  of  the  defendant,  it  will  not  be  reviewed  upon  appeal  from 
the  judgment,  and  cannot  constitute  such  error  as  to  justify  a  re- 
versal of  the  judgment.     (Garthwaite  v.  Bank  of  Tulare,  237.) 

20.  Demurrer — Motion  to  Dismiss — Discretion. — Where  a  demurrer 
was  interposed  to  the  complaint,  and  a  motion  was  made  to  dismiss 
the  action  for  want  of  prosecution,  it  was  in  the  discretion  of  the 
court  to  refuse  to  hear  the  motion  to  dismiss,  and  to  hear  the  de- 
murrer. Its  determination  to  hear  the  demurrer  was,  in  effect,  a 
denial  of  the  motion  to  dismiss,  and  the  subsequent  refusal  of  the 
court  to  allow  the  motion  to  dismiss  to  be  renewed  was  matter  of 
discretion,  which  is  not  reviewable  upon  appeal.     (Id.) 

See  Attorney  at  Law,  2,  3;  Bond,  1,  4;  Contract,  1,  2;  Corpora- 
tions, 1,  3;  Divorce,  1,  2,  7;  Election,  5;  Estates  of  Deceased 
Persons,  15,  18;  Findings,  1;  Insane  Persons,  8;  Judgment,  1, 
10,  12-14;  Mandamus;  New  Trial,  2,  3j  7;  Partition;  Partner- 
ship, 4,  64 

ATTACHMENT. 

1.  Bond  to  Release  Attached  Property — Judgment  in  Favor  of 
Owner  and  against  Co-defendant — Liabilitt  of  Surett. — ^Under 
our  statute,  the  condition  of  a  bond  given  to  release  attached  prop- 
erty requires  the  redelivery  thereof  to  the  sheriff,  if  the  plaintiff 
recovers  any  judgment  in  the  action,  notwithstanding  it  appears 
that  judgment  was  rendered  in  favor  of  the  owner  of  the  attached 
property,  and  against  a  co-defendant  who  had  no  interest  therein; 
and  in  default  of  such  redelivery,  a  surety  on  the  bond  is  liable  to 
pay  the  full  value  of  the  property  to  the  plaintiff,  not  exceeding  the 
amount  of  such  judgment.  (McCormick  v.  National  Surety  Com- 
pany, 510.) , 

2.  Ownership  of  Attached  Property  Immaterial  to  Surety. — ^The 
actual  ownership  of  the  property  attached  is  no  concern  of  a  surety 
on  the  bond  to  release  the  attachment.  Whether  it  belongs  to  a 
third  party,  or  for  any  legal  reason  is  subject  to  attachment,  is  a 
question  to  be  litigated  between  the  plaintiff  and  the  adverse  claim- 
ant, and  does  not  affect  the  express  covenant  of  the  surety  to  re- 
store the  property.     (Id.)  • 
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ATTORNEY  AT  LAW. 

1.  FORECLOSUKE   OF   MORTGAGE — StIPUI*ATIOW   TOR   DEFAULT    JUDGMENT 

— Authority  of  Attorney — Presumption. — Where  it  appears  that 
an  attorney  for  the  defendant  in  an  action  to  foreclose  a  mortgage 
was  employed  to  secure  delay,  and  after  securing  all  the  delay  prac- 
ticable, waived  further  right  to  answer,  and  stipulated  for  a  default 
judgment,  it  must  be  presumed  that  such  stipulation  was  within 
the  scope  of  his  authority.  (Security  Loan  and  Trust  Company  v. 
Estudillo,  166.) 

2.  Refusal  to  Set  Aside    Default — Presumption    upon    Appeal- 

Conflicting  Evidence. — ^Upon  appeal  from  an  order  refusing  to  set 
aside  the  judgment  by  default,  all  presumptions  are  in  favor  of 
the  order,  and  where  the  evidence  was  conflicting  as  to  the  authority 
of  the  attorney  to  stipulate  for  the  judgment,  the  order  must  be  af- 
firmed.    (Id.) 

3.  Affidavits  of  Plaintiff — Immaterial    Affidavit    of    Merits. — 

Affidavits  for  the  plaintiff  were  properly  read  on  the  motion  to  set 
aside  tlie  default,  for  the  purpose  of  showing  that  the  default 
should  not  be  opened.  If  the  stipulation  for  the  default  was  au- 
thorized as  found  by  the  court,  the  defendant's  affidavit  of  merits 
was  immaterial.      (Id.) 

4.  Evidence  of    Authority — Testimony    of    Attorney — ^Priviixoxd 

Communication. — The  testimony  of  the  attorney  was  admissible  to 
show  his  authority  to  stipulate  for  the  default.  His  employment 
was  not  a  ^'privileged  communication,"  within  the  meaning  of  the 
statute.     (Id.) 

See  Estates  of  Deceased  Persons,  11-14L 

BAILMENT.     See  Warehouseman. 

BALLOTS.     See  ElecUon. 

BANKS.     See  Negotiable  Instruments,  6-12. 

BILL  OF  EXCEPTIONS. 

1.  Mandamus — Settlement  of  Bill  of  Exceptions — Dismissal  of 
Motion  for  New  Trial — Failure  of  Moving  Party — Conflicting 
Evidence. — Mandamus  will  not  lie  to  compel  the  trial  judge  to  set- 
tle a  bill  of  exceptions  upon  an  order  dismissing  a  motion  for  a  new 
trial,  where  it  was  within  the  province  of  the  judge  to  dismiss  the 
motion  and  to  refuse  to  settle  the  bill  on  the  ground  that  the  bill 
and  amendments  were  not  presented  to  the  clerk  for  the  judge  with- 
in the  statutory  period,  and  that  the  evidence  on  the  question  of 
such  failure  is  conflicting.     (Kowalsky  v.  Kerrigan,  590.) 

2.  Province  of  Trial  Judge. — It  is  the  province  of  the  trial  judge,  in 
the  first  instance,  to  determine  all  questions  of  fact  which  arise 
in  connection  with  the  settlement  of  a  statement  or  bill  of  excep- 
tions, and  his  determination  of  the  facts  will  not  be  disturbed  in 
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BILL  OF  EXCEPTIONS  (Continued). 

this  court,  except  upon  a  clear  showing  of  error,  mistake,  or  mbone 
of  discretion.     (Id.) 

3.  Mandamus— Settijiment  of  Bill    op    Exceptions — Agreed    CSor- 

TINUANCE  OF  HEARING — PRESENTATION    OF  BiLL  AND  AMENDICEITTS. 

— ^Where  the  hearing  of  the  settlement  of  a  proposed  bill  of  excep- 
tions and  the  proposed  amendments  thereto,  which  were  rejectcsd, 
was  duly  noticed,  agreed  continuances  of  the  hearing  of  such  settle- 
ment, by  stipulation  of  the  parties,  were,  by  implication,  continu- 
ances of  the  presentation  of  the  bill  and  amendments  to  the  judge; 
and  where  the  judge  refused  at  the  hearing  to  settle  the  bill,  be- 
cause presented  only  at  the  hearing,  and  not  within  the  ten  days 
first  noticed,  mandamus  will  lie  to  compel  such  settlement.  (Boyer 
V.  Burnett,  481.) 

BILLS  AND  NOTES.     See  Negotiable  Instruments. 

BONA  FIDE  PURCHASER. 

1.  Divorce — Division  of  Community  Property — ^Tenancy  in  Comicon 
— Unrecorded  Separation  Agreement. — A  bona  fide  purchaser  of 
an  undivided  half  interest  in  community  real  estate,  awarded  by  a 
decree  of  divorce  to  the  wife,  as  a  tenant  in  common  with  the  hus- 
band, is  protected  as  against  an  unrecorded  agreement  for  sepa- 
ration made  between  the  husband  and  wife,  which  it  was  agreed 
should  control  all  property  rights  in  case  of  divorce,  where  the  pur- 
chaser had  no  actual  or  constructive  notice  of  such  agreement. 
(Schumacher  v.  Truman,  430.) 

2.  Possession  of  Tenant  of  Husband — Possession  of  Wife — ^Pre- 
sumption— Purchaser  not  Put  upon  Inquiry. — ^The  possession  of 
a  tenant  of  the  divorced  husband  after  the  decree  of  divorce  must 
be  presumed  to  be  the  possession  of  the  divorced  wife,  as  a  tenant 
in  common  with  him,  and  is  consistent  with  and  not  adverse  to 
the  record  title  of  the  divorced  wife,  and  did  not  put  the  purchaser 
from  her  upon  inquiry  as  to  any  equitable  rights  of  the  divorced 
husband  under  the  unrecorded  agreement.     (Id.) 

8.  Possession,  when  and  when  not  Notice  to  Purchaser — Inquiry, 
WHEN  NOT  A  DuTY. — The  rule  that  one  who  purchases  land,  not  at 
the  time  in  the  possession  of  the  vendor,  takes  in  subordination  to 
the  rights  of  third  persons  in  actual  possession,  is  subject  to  the 
qualification  that  the  possession  must  be  not  only  open  and  notor- 
ious, but  also  exclusive,  and  inconsistent  with  the  record  title. 
Inquiry  does  not  become  a  duty  when  the  apparent  possession  is 
consistent  with  the  title  appearing  of  record.     (Id.) 

4.  NsGLiOENCE  OF  HusBAND — EsTOPPEL. — ^The  negligence  of  the  hus- 
band in  permitting  the  record  title  to  the  undivided  one  half  of  the 
community  property  to  remain  of  record,  and  in  failing  to  give 
record  notice  of  any  application  to  set  aside  the  decree  as  against 
the  wife,  estops  him  from  questioning  the  title  of  a  bona  fide  pur- 
chaser claiming  under  the  wife,  who  took  her  record  title  for  full 
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value  without  notice  of  any  claim  or  action  of  the  husband  incon- 
sistent therewith.     (Id.) 
See  Trust,  1. 

BOND. 

1.  AcnoN  UPON  Stat  Bond — ^Distbibutiok  ov  Estate  of  Deceased 
Obligee — Collateral  Attack. — In  an  action  upon  a  stay  bond, 
given  upon  appeal  in  an  ejectment  suit  to  several  obligees,  one  of 
whom  had  died,  the  distribution  of  the  estate  of  the  deceased 
obligee  to  plaintiffs  cannot  be  collaterally  attacked  by  the  obligors, 
made  defendants  in  the  action.     (Todhunter  v.  Klemmer,  60.) 

2.  Proof  of  Nok-patkent  of  Bond — ^Admission  of  Pleading. — The 
non-payment  of  the  bond  sued  upon  need  not  be  proved,  where  it  is 
alleged  in  the  complaint  and  not  denied  in  the  answer.     (Id.) 

3.  Evidence  Inadmissible  under  Piaadinos — Occupation  of  Land 
BT  Defendant  in  Ejectment — Receiver. — ^Where  the  pleadings  in 
the  action  upon  the  bond  admitted  the  alleged  occupation  of  the 
land  by  the  defendant  in  the  ejectment  suit,  and  the  alleged  value 
thereof,  evidence  offered  by  the  defendants  to  show  the  appointment 
of  a  receiver,  and  his  possession  of  the  land,  is  inadmissible  under 
the  pleadings.     (Id.) 

4.  Judgment  in  Ejectment — ^Prior  Death  of  Co-plaintifi^— Juris- 
diction— Judgment  and  Bond  upon  Appeal  not  Void. — The  fact 
that  one  of  the  co-plaintiffs  in  the  ejectment  suit  died  prior  to  the 
judgment  rendered  therein  did  not  deprive  the  court  of  jurisdiction, 
nor  render  the  judgment  absolutely  void;  nor  did  it  vitiate  a  bond 
given  upon  appeal  in  his  favor  as  one  of  the  co-plaintiffs.  His 
name  as  obligee  represented  his  executors  or  distributees  as  the  real 
parties  in  interest.  The  undertaking  necessarily  followed  the  judg- 
ment, and  was  valid,  both  as  against  the  obligors,  and  in  favor  of 
the  executors  or  distributees  of  the  deceasea  obligor  named  therein. 
(Id.) 

iSee  Attachment. 

BOUNDARIES.    See  Public  Lands. 
BRIDGES.    See  Counties,  11,  12. 
CHECKS.    See  Negotiable  Instruments,  6-12. 
CODES.    See  Statutes,  1. 

COMMUNITY  PROPERTY. 

1.  Husband  and  Wife — Presumption — Burden  of  Proof.— All  prop- 
erty acquired  after  marriage  by  either  husband  or  wife,  not  included 
in  the  statutory  exceptions,  is  presumed  to  be  community  property, 
and  whether  it  has  undergone  changed  conditions  or  not,  the  burden 
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of  proof  is  upon  the  party  claiming  it  to  be  separate  property,  to 
establish  that  fact  by  clear  and  convincing  evidence,  and"  the  sep- 
arate property  must  be  clearly  traced  and  located,  by  plain  and 
connected  channels,  and  not  by  way  of  surmises  and  probabilities. 
(Howe  V.  Hibernia  Savings  and  Loan  Society,  403.) 

2.  Construction  of  Code — Power  of  Married  Women — Rule  as  to 
Community  Property  not  Affected. — Section  575  of  the  Civil 
Code,  providing  that  "married  women  and  minors  may,  in  their 
own  right,  make  and  draw  deposits  and  draw  dividends,  and  give 
valid  receipts  therefor,"  does  not  repeal  or  abrogate  or  in  any  way 
affect  the  rule  established  by  section  164'  of  the  Civil  Code,  concern- 
ing the  community  property  of  the  husband  and  wife.     (Id.) 

3.  Repeal  by  Implication. — ^The  repeal  of  a  law  by  implication  is  not 
favored;  and  it  requires  language  of  unmistakable  meaning,  or  a 
direct  statutory  enactment,  to  accomplish  a  repeal.     (Id.) 

4.  Deposit  in  Bank  by  Wife — ^AcnoN  by  Administratrix  against 

Bank — Evidence — Former  Judgment  in  Favor  of  Husband — £r- 
BOB  without  Prejudice. — In  an  action  by  the  administratrix  of 
the  deceased  wife  to  recover  a  deposit  made  in  a  bank  in  the  name 
of  the  wife,  evidence  of  a  former  judgment  against  the  bank,  in 
favor  of  the  husband,  is  not  admissible;  but  where  the  evidence  is 
full  as  to  the  history  of  the  account  kept  by  the  deceased  wife,  and 
sustains  the  findings  that  the  money  left  in  the  bank  was  com- 
munity property,  the  plaintiff  could  not  be  prejudiced  by  the  ad- 
mission of  such  judgment  in  evidence.     (Id.) 

5.  Will  of  Wife  not  Admissible  Evidence. — The  will  of  the  deceased 
wife,  disposing  of  the  amount  deposited  in  bank,  together  with 
other  property,  is  not  admissible  in  evidence  against  the  defend- 
ant. Declarations  in  her  will,  made  without  the  knowledge  of  her 
husband,  were  not  competent  proof  that  the  property  was  her  sep- 
arate property.     (Id.) 

6.  Testimony    of    Husband — Impeachment — Rebuttal. — Where    the 

husband  testified  for  the  defendant  that  he  did  not  know  until  after 
his  wife*s  death  that  she  had  a  bank  account,  testimony  in  rebuttal, 
relative  to  a  statement  made  by  him  on  the  morning  after  her  death, 
that  she  kept  her  own  bank  account,  is  not  admissible  as  impeaching 
testimony,  where  no  foundation  was  laid  therefor,  and  plaintiff 
could  not  be  prejudiced  by  a  ruling  excluding  the  evidence  as  re- 
buttal.    (Id.) 

See  Bona  Fide  Purchaser;  Divorce,  6-8;  Husband  and  Wife,  1-3. 

CONSTITUTIONAL  LAW.  See  Contempt;  Counties,  1-6;  Estates  of 
Deceased  Persons,  7 ;  Insane  Persons.  6,  7 ;  License,  2-6 ;  Mort- 
gage, 5;  Municipal  Corporations;  Place  of  Trial;  Statutes,  1; 
Street-assessment,  1,  14,  20. 
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CONTEMPT. 

Imprisonment  fob  Non-payment  of  Rent — Constitutional  Law. — 
Rent  due  and  unpaid  constitutes  a  debt  from  the  tenant  to  the  land- 
lord, and  upon  the  tenant's  refusal  to  pay  it  to  a  receiver,  in  pur- 
suance of  an  order  made  in  an  action  to  foreclose  a  mortage  of 
the  leased  premises,  the  court  has  no  authority  to  punish  its  non- 
payment by  imprisonment  for  contempt.  Such  a  proceeding  is  in 
contravention  of  section  15  of  article  I  of  the  state  constitution, 
forbidding  the  imprisonment  of  any  person  for  debt  in  any  civil  ac- 
tion, except  in  case  of  fraud.     (Knutte  v.  Superior  Court,  660.) 

CONTRACT. 

1.  Building  Contract  for  ScaooLHousit— Agreement  for  Payment 
OF  Material-men — ^Ldcn  upon  Money  Due — Appeal  of  Con- 
tractor.— ^A  building  contractor,  who  agreed  that  money  due  for 
building  a  schoolhoiise  should  be  applied  by  the  school  district  first 
to  pay  all  claims  for  materials  furnished,  and  that  he  should  re- 
ceive the  residue  only,  cannot  complain  of  a  judgment  properly 
rendered  against  himself  in  favor  of  material-men,  merely  because 
the  amount  is  made  by  the  judgment  a  lien  and  charge  upon  the 
unpaid  moneys  in  the  hands  of  the  school  district  and  its  trustees, 
from  which  no  appeal  is  taken  by  them.  The  contractor  cannot 
avail  himself  of  technical  error  against  defendants  not  appealing. 
(Simpson  v.  Gamache,  216.) 

2.  Order  of  Contractor — ^Effect  of  Payment  by  School  Trustees. — 
The  contractor,  having  expressly  ordered  the  trustees  of  the  school 
district  to  pay  the  claims  of  material-men,  will  be  discharged  from 
further  liability  to  the  plaintiffs,  who  are  material-men,  if  such 
trustees  should  voluntarily  pay  the  judgment  properly  rendered 
against  him  in  favor  of  the  plaintiffs,  and  cannot  complain  of  such 
payment.     ( Id. ) 

3.  Nudum  Pactum — Option  to  Purchase  Land— Proposal  not  Ac- 

cepted— Withdrawal. — An  option  given  to  a  real  estate  agent  pro- 
posing to  sell  lands,  but  wishing  himself  to  purchase  the  same,  to 
buy  within  a  time  limited,  upon  certain  terms  and  conditions,  of 
which  no  notice  of  acceptance  was  given,  and  for  which  no  consid- 
eration was  paid,  and  which  he  is  free  to  exercise  or  not,  is  a  mere 
nudum  pactum,  and  amounts  only  to  a  continuing  proposal,  which 
may  be  withdrawn  by  the  party  making  it  before  such  notice  of  ac- 
ceptance is  communicated;  and  after  notice  of  such  withdrawal  the 
option  cannot  be  exercised.  (Brown  v.  San  Francisco  Savings 
Union,  448.) 

See  Conversion,  I;  Corporation,  6,  6;  Counties,  11,  12;  Estates 
of  Deceased  Persons,  21-24;  Lien;  Negligence,  14,  15;  Sales, 
Specific  Performance;  Statute  of  Frauds;  Vendor  and  Vendee. 

CONVERSION. 
1   Action  for    Conversion — ^Interest    Limited    to    Pbrcrntaoi^^ 
Breach  of  Contract  to  Deli\^er  Prunes — Damages  not  Withiw 
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JuBiSDicnoN. — A  complaint  which  sets  forth  a  contract  limiting  the 
interest  of  the  plaintiff  in  a  crop  of  prunes,  to  be  delivered  by  the 
defendants  to  the  plaintiff  at  its  packing-house,  to  two  per  cent  of 
the  prunes,  and  alleging  a  breach  of  the  contract,  and  a  conversion 
by  the  defendants  of  the  entire  crop  of  prunes,  of  the  alleged  value 
of  seven  hundred  dollars,  shows  only  a  cause  of  action  for  the  re- 
covery of  fourteen  dollars  damages,  which  is  not  within  the  juris- 
diction of  the  superior  court,  and  a  demurrer  thereto  for  want  of 
jurisdiction  of  the  subject-matter  was  properly  sustained,  and  the 
action  dismissed.  (California  Cured  Fruit  Association  v.  Aina- 
worth,  461.) 

2.  Measube  of  Damages  fob  Coi<fVEB8iON. — ^Where  the  plaintiff  is  the 
general  owner,  or  is  accountable  over  to  a  third  person  for  gooda 
converted,  the  measure  of  damages  is  their  value  at  the  time  of  the 
conversion ;  but  if  the  plaintiff  has  only  a  special  interest  or  limited 
property  in  the  goods,  he  can  recover  from  the  owner  of  the  remain- 
ing interest  only  to  the  extent  of  his  interest  therein.     (Id.) 

3.  CiBcuiTY  OF  Action — Poucy  of  Law — Accountability  of  Plain- 

tiff AS  Tbustee — Bbeach  of  Contbact  fob  Possession. — To  avoid 
circuity  of  action,  it  is  the  policy  of  the  law  that  the  rights  of 
both  parties  shall  be  settled  in  one  action;  and  where,  if  the  con- 
tract were  carried  out,  the  plaintiff  would  be  accountable  as  a  trus- 
tee of  the  defendants  for  their  interest  in  the  property,  he  cannot 
recover  the  value  of  such  interest,  notwithstanding  their  breach  of 
an  agreement  for  possession  thereof  by  the  plaintiff.     (Id.) 

4.  CONVEBSION,  HOW  CONSTITUTED. — Conversion  of  the  property  does 
not  necessarily  imply  that  the  defendant  has  destroyed  or  changed 
or  transferred  the  propei*ty;  but  it  takes  place  when  the  party 
charged  takes  the  property,  and  claims  and  uses  it  as  his  own,  and 
refuses  to  deliver  it  to  the  owner  on  demand.  (Perkins  y.  Maier  & 
Zobelein  Brewery,  372.) 

CORPORATIONS. 

1.  Tbansfeb  of  Stock — Decbee  of  Bistbibution — Apfbai/— Reveb- 
BAL— Action  by  Executob  to  Recoveb  Dividends. — ^The  transfer  of 
stock  in  a  corporation  to  a  distributee,  which  derives  its  efficacy 
solely  from  the  decree  of  distribution,  is  suspended  as  to  its  effi- 
cacy, and  as  to  the  power  of  further  transfer  thereof,  by  an  appeal 
from  the  decree,  and  upon  reversal  thereof  the  executor  is  entitled 
to  the  stock,  and  may  maintain  an  action  against  the  corporation 
to  recover  dividends  thereon,  though  he  does  not  appear  to  be 
owner  on  the  books  of  the  company.  (Ashton  v.  Zeila  Mining  Co., 
408.) 

2.  Tbansfeb  of  Stock  by  Indobsement  and  Deliveby— Rule  of  Cob- 
pobation— Pbotection  as  to  Dividends.— In  this  state,  title  to 
stock  passes,  as  between  the  parties,  by  indorsement  and  delivery; 
and  any  rule  of  a  corporation  requiring  the  stock  to  be  transferred 
upon  the  books  goes  no  further  than  to  protect  the  corporation  in 
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paying  dividends  to  a  recorded  stockholder,  in  the  absence  of  notice 
of  transfer  or  other  right.     (Id.) 

3.  Title  or  Exbcutors — Impbofkb  Transfer  on  Books. — ^The  corpora- 

tion could  not  take  advantage  of  its  own  wrong  in  transferring 
the  stock  on  the  books  from  the  distributee  of  the  stock,  pending  an 
appeal  from  the  decree  of  distribution,  nor  can  the  assignees  derive 
any  rights  thereunder,  and  the  title  of  the  executor,  upon  reversal 
of  the  decree,  revived,  and  if  not  a  strict  legal  title,  was  in  its  legal 
consequences,  equivalent  thereto.     (Id.) 

4.  Parties  to  Action  roR  Dividends — Assignees  of  Stock — Waiver 
OF  Objection — Representation  bt  Attorneys. — It  seems  that  the 
assignees  of  the  stock  should  have  been  made  parties  to  the  action 
by  the  executors  to  recover  the  dividends,  but  objection  on  that 
ground  is  waived  if  not  taken  by  demurrer  or  answer.  Where  the 
assignees  were  represented  by  the  same  attorneys  who  represented 
them  in  a  former  action  to  recover  the  stock,  and  might  have  in- 
tervened in  this  action,  they  cannot  be  prejudiced  by  the  omission 
to  make  them  parties.     (Id.) 

6.  Execution  of  Contract — Agency  for  Sale  of  Lands — ^Author- 
ity OF  President — Acting  Manager. — The  president  of  a  corpora- 
tion engaged  in  selling  lands,  who,  by  general  resolution  of  the 
board  of  directors,  was  authorized  to  make  conveyances,  and  who 
was  manager  in  fact  of  its  business,  and  habitually  executed  con- 
tracts for  the  corporation,  without  objection  from  any  member  of  the 
board  of  directors,  was  authorized  to  bind  the  corporation  by  a 
contract  executed  by  him  in  the  name  of  the  corporation,  as  presi- 
dent, constituting  the  plaintiff  the  exclusive  agent  of  the  corpora- 
tion for  the  sale  of  its  lands  in  certain  counties,  and  requiring  of 
him  the  performance  of  other  services.  (Pettibone  v.  Lake  View 
Town  Company,  227.) 

6.  Action  upon  Contract — Sale  of  Lands — Statute  of  Frauds. — 

In  an  action  for  services  rendered  under  the  contract  for  the  agency 
to  sell  lands,  the  statute  of  frauds  is  no  defense.  No  authority  was 
given  to  the  agent  to  execute  conveyances,  and  even  if  he  could  not 
make  a  valid  contract  of  sale  to  bind  the  corporation,  it  would  be  no 
defense  to  the  action  for  services  rendered  to  {he  corporation,  for 
which  it  had  the  power  to  contract.     (Id.) 

7.  Unexecuted  Clause  Appended — Contract  not  Inchoate. — An  un- 

executed clause  appended  to  the  executed  contract,  after  the  sig- 
natures thereto,  purporting  to  be  an  agreement  by  another  corpora- 
tion to  pay  for  one  half  of  the  plaintiff's  services,  does  not  make 
the  contract  for  full  payment  thereof,  made  between  the  parties  who 
executed  it,  inchoate  or  incomplete.     (Id.) 

8  Mortgage  bt  Corporation — ^Unauthorized  Execution — Special 
Mebtino  of  Directors — ^Want  of  Notice.— The  execution  of  a 
mortgage  in  the  name  of  a  corporation,  upon  property  belonging 
thereto,  cannot  be  authorized  at  a  special  meeting  of  the  directors, 
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at  which  all  of  them  were  not  present,  and  of  which  no  notice 
given.     (Relley  v.  Campbell,  175.) 

9.  FoBECLosuRE — EsTOPFEL— Refbesentations  bt  Manaoeb— OwinEB- 
BHiP  OF  Pbopbbtt  AND  STOCK — EviDENOE. — ^Upon  foreclosure  of 
such  unauthorized  mortgage,  in  order  to  justify  evidence  agaiiiBt 
the  corporation  of  an  estoppel  based  upon  representations  as  to  its 
regularity  and  validity,  made  by  one  who  was  the  acting  president, 
manager,  and  treasurer  of  the  corporation,  and  who  joined  in- 
dividually in  the  execution  of  the  mortgage,  and  was  claimed  by 
the  mortgagee  to  be  the  sole  owner  of  the  corporate  property  and 
stock,  it  must  be  proved  that  he  was  the  sole  o^i'ner  of  the  stock. 
Until  such  proof  was  given,  the  corporation  must  be  treated  as  a 
separate  entity,  as  to  which  such  representations  were  not  com- 
petent evidence.     (Id.) 

10.  MORTOAOE  OF  CORFOBATION — FOBECLOSUBE — ^ABSENCE  OF  RESOLUTION 

OF  Authority — Estoppel. — A  corporation  defendant,  against  whom 
a  mortgage  is  sought  to  be  foreclosed,  is  estopped  to  deny  its  vali- 
dity, notwithstanding  the  absence  of  a  proper  resolution  of  author- 
ity therefor,  where  it  is  made  to  appear  that  the  plaintiff  conveyed 
land  thereto,  and  took  the  mortgage  in  part  payment  thereof,  be- 
lieving that  the  corporation  had  legally  executed  it,  and  that  the 
latter  retained  the  possession  and  benefits  of  the  land  and  sold  part 
thereof,  and  recognized  its  indebtedness  therefor,  which  was  ac- 
quiesced in,  and  not  disputed  by  the  directors  or  any  stockholders 
until  the  mortgage  was  foreclosed,  five  years  after  the  purchase. 
(Blood  V.  La  Serena  Land  and  Water  Company,  361.) 

11.  Agenct — Employment  of  Bbokeb   by   Plaintiff — Subscbiptions 

TO  Stock — Good  Faith — ^Trust — Estoppel  not  Affected. — ^The 
employment,  by  the  plaintiff,  of  a  real  estate  broker  to  negotiate  a 
sale  of  the  land,  before  its  conveyance  to  the  corporation,  which 
employment  was  known  to  the  directors  and  promoters  of  the  cor- 
poration, but  was  unknown  to  some  of  the  stockholders  thereof,  and 
a  subscription  by  such  broker  to  the  stock  of  the  corporation,  and 
his  becoming  secretary  thereof,  do  not  show  him  to  be  a  trustee  of 
the  corporation,  nor  affect  the  estoppel  of  the  corporation  to  deny 
its  mortgage  to  the  plaintiff,  where  it  appears  that  all  of  the  sub- 
scriptions to  stock  were  in  good  faith,  that  the  plaintiff  was  not  a 
director,  promoter,  or  trustee  of  the  corporation,  and  that  none  of 
the  stockholders  were  deceived  or  misled  by  any  misrepresentations 
or  concealment  by  plaintiff  or  his  agent,  nor  by  any  of  the  subscrip- 
tions to  the  stock.     (Id.) 

12.  Agency  for  Ck)RPORATioN — Evidence — Declarations  of  President 

— ^Authority  not  Proved. — The  declarations  of  an  agent  are  not 
admissible  to  prove  the  agency ;  and  in  an  action  against  a  corpora- 
tion for  grading  done  upon  a  railroad,  where  one  who  became  presi- 
dent of  the  corporation  testified  that  she  did  the  work  of  grading 
at  her  own  expense,  and  on  her  own  account,  to  the  knowledge  of  the 
plaintiff,  evidence  of  her  declaration,  to  the  effect  that  she,  in  the 
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name  of  the  corporation,  had  the  work  dune,  is  not  admissible 
against  the  corporation,  without  proof  of  her  authority  to  act  for 
the  corporation  in  tliat  behalf.  (Petterson  v.  Stockton  and  Toul- 
umne  R.  R.  Co.,  244.) 

13.  Belief  of  Plaintiff  as  to  Employment. — The  belief  of  the  plain- 
tiff that  he  was  employed  by  a  corporation  defendant  is  immaterial, 
in  the  absence  of  proof  of  some  action  on  the  part  of  the  corporation 
justifying  such  belief.     (Id.) 

See  Criminal  Law,    15,   16;   Municipal  Corporations;   Place  of 
Trial;  Street-assessment,  2,  23,  24. 

costs. 

1.  Failube  of  Plaintiff  to  Recover — ^Defeat  of  Counterclaim — 
]>IBCRETI0N. — ^A  plaintiff  who  fails  to  recover  against  a  defendant 
is  not  entitled  to  any  costs  against  him,  notwithstanding  his  costs 
were  largely  incurred  in  defending  against  a  counterclaim  of  such 
defendant,  upon  which  the  defendant  also  failed  to  recover.  In 
such  case  the  court  is  allowed  no  discretion  as  to  the  costs.  (Ben- 
son V.  Braun,  41.) 

2.  Costs,  when  not  Recoverable — Striking  out  Cost-bill. — ^In  an 
action  for  damages,  where  the  plaintiff  reoovers  less  than  three 
hundred  dollar^  he  is  not  entitled  to  recover  his  costs,  and  it  is  in 
proper  in  such  case  for  the  court  to  strike  out  plaintiff*s  memoran- 
dum of  costs.     (Kishlar  v.  Southern  Pacific  Co.,  636.) 

3.  Practice — Filing  Notice  of  Motion  to  Tax  Costs — Compliance 
WITH  Statute. — The  practice,  in  this  state,  of  filing  within  five 
days  after  notice  of  the  bill  of  costs,  a  notice  of  motion  to  tax  the 
costs,  and  on  the  day  designated  in  the  notice,  or  the  day  to  which 
the  hearing  is  postponed,  calling  up  the  motion  viva  voce,  instead  of 
filing  a  formal  written  motion  in  the  first  instance,  is  a  suificient 
compliance  with  the  statute  requiring  the  motion  to  be  made  within 
the  five  days.     (Id.) 

See  Appeal,  17;  Eminent  Domain,  4. 

COUNTIES. 
1.  County  Government  Act — ^Invaud  Limitation  of  Suppubs  and 
Printing — Constitutional  Law. — ^That  portion  of  section  25  of 
subdivision  21  of  the  County  Government  Act  which  provides  that 
"no  supplies,  printing,  stationery,  or  books  shall  be  procured  of  any 
person  or  firm  whose  paper  has  not  been  established  or  whose  place 
of  business  has  not  been  established  in  the  county  for  one  year  or 
more  prior  to  the  time  of  fixing  said  prices,"  is  unconstitutional 
and  void.  It  violates  section  11  of  article  I  of  the  constitution,  re- 
quiring that  "all  laws  of  a  general  nature  shall  have  a  uniform 
operation,"  and  section  21  of  the  same  article,  which  forbids  that 
"any  citizen  or  class  of  citizens  be  granted  privileges  or  immunities 
CXXXIV.  Cal.— 45 
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which,  upon  the  same  terms,  shall  not  be  granted  to  all  eitixeiis.'' 
(Van  Harlingen  v.  Doyle,  53.) 

2.  "Uniform  Opebation"    of    Law — Classification — Dubation    or 

Business  not  a  Proper  Basis. — In  order  that  a  general  law  may 
have  a  uniform  operation,  it  must  be  based  upon  a  classification 
which  is  not  arbitrary,  but  founded  upon  some  natural  or  intrinsic 
or  constitutional  distinction.  All  merchants  and  publishers  cf 
newspapers  stand  in  the  same  relation  to  supplies  and  advertisings 
for  the  county;  and  they  cannot  be  arbitrarily  classified  by  the  period 
of  time  during  which  they  have  engaged  in  business  in  the  county. 
(Id.) 

3.  Printing  for  County  Officers — Separation  of  Valid  from  In- 
valid Provisions — Repeal  of  Code  Section. — ^The  provisions  ol 
section  25  of  subdivision  21  of  the  County  Government  Act  relating 
to  supplies  furnished  and  printing  and  advertising  done  for  county 
officers  by  a  person  or  newspaper,  to  be  designated  by  them,  at  prices 
fixed  for  the  county  printing,  are  valid,  and  separable  from  the  in- 
valid provisions  of  that  section,  and  being  inconsistent  with  section 
3766  of  the  Political  Code,  and  later  in  date,  have  worked  .a  repeal 
of  that  section.     (Id.) 

4.  Printing  Delinquent  Tax  List — ^Payment  by  Supervisors — ^In- 
junction AGAINST  Auditor. — When  the  delinquent  tax  list  was 
published  by  the  tax-collector  in  the  only  newspaper  that  was  will- 
ing to  publish  it  at  the  prices  fixed  by  the  supervisors  for  county 
advertising,  and  the  county  had  allowed  the  claim  therefor  upon 
the  certificate  of  the  tax-collector,  an  injunction  will  not  lie  to  re- 
strain the  county  auditor  from  drawing  the  warrant  for  the  allowed 
claim  on  the  ground  that  such  newspaper  had  not  been  published 
in  the  county  for  one  year  prior  to  the  advertising.     (Id.) 

6.  County  Government  Act — Invalid  Section  fob  Ordinances  of 
Elbctobs. — Section  13  of  the  County  Government  Act  of  1897 
(Stats.  1807,  p.  454),  permitting  the  electors  of  the  county  to 
frame  and  pass  ordinances  for  the  government  of  the  county,  'Slav- 
ing the  same  force  and  equal  effect  as  though  adopted  and  ordained 
by  the  board  of  supervisors,''  is  inconsistent  with  the  legislative 
power  granted  under  our  system  of  government  to  the  board  of 
supervisors,  and  is  invalid  and  void.  [Beatty,  C.  J.,  dissenting.] 
(Ex  parte  Anderson,  69.) 

6.  Constitutional  Law — Systems  of  County  Govebnment— Co- 
obdinatb  Law-making  PowEBS.^-Without  deciding  whether  the 
legislature  may  confer  local  law-making  powers  directly  upon  the 
people,  it  cannot  establish  two  equal  co-ordinate  law-making  powers, 
under  the  system  of  county  government  provided  for  in  the  oonstitu- 
tion.  Under  the  constitution  and  the  County  Grovemment  Act,  the 
legislative  power  conferred  upon  the  board  of  supervisors  must  be 
preferred  to  an  inconsistent  law-making  power  conferred  upon  the 
electors  of  the  county.     (Id.) 
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7.  Division  op  County— Boabd  of  Commisbionbbs — Change  of  Set- 
TLEKENT — MANDAMUS — CoNTBOL  OF  DlBCBBTiON. — Mandamus  never 
lies  to  compel  a  tribunal  to  perform  in  a  particular  way  an  act  which 
involves  the  exercise  of  dibcretion  and  judgment,  and  will  not  lie  to 
compel  a  board  of  commissioners,  appointed  to  adjust  accounts  upon 
the  division  of  a  county,  which  has  performed  its  functions,  to  re- 
settle and  readjust  its  accounts  between  the  old  and  the  new  county 
in  a  particular  way.  (County  of  Riverside  v.  County  of  San  Ber- 
nardino, 617.) 

8.  BoABD  FuNOTUB  OFFICIO— EXHAUSTION  01^  PowEB. — ^Thc  board  of 
commissioners,  having  performed  the  functions  for  which  it  was 
created,  is  functus  officio;  and  its  power,  being  limited  to  one  express 
object,  was  exhausted  by  its  exercise.     ( Id. ) 

0.  Political  Action  of  Leoiblatubb  and  Boabd — Jubisdiction  of 
CouBTS. — ^The  whole  matter  of  the  division  of  a  county,  and  the 
creation  of  a  new  county,  and  the  determination  of  what,  if  any, 
liability  there  shall  be  between  a  new  county  and  the  old  one  from 
which  it  is  carved,  is  in  its  nature  political,  and  not  judicial,  and 
belongs  wholly  to  the  legislative  department  of  the  government. 
No  court  exercising  either  law  or  equity  powers  has  jurisdiction  to 
control  any  political  action  of  the  legislature  or  of  a  board  of  com- 
missioners established  by  it  as  its  political  agent  or  instrumentality. 
A  court  can  only  enforce  a  liability  or  legal  rights  expressly  estab- 
lished by  the  legislature.     ( Id. ) 

10.  Jurisdiction   of   Egurrx — Fbaud   ob    Mistake — Jubisdiction    of 

Subject-iiatteb. — ^A  court  of  equity  has  jurisdiction  in  cases  of 
fraud  or  mistake,  provided  it  has  jurisdiction  of  the  subject-matter 
in  connection  with  which  the  fraud  or  mistake  occurred;  but  it  has 
no  jurisdiction  of  the  subject-matter  of  fraud  or  mistake  connected 
with  legislative  or  political  action,  which  is  beyond  judicial  control 
(Id.) 

11.  Public  Bbidge  betwkxn  Counties — Poweb  of  Supebvisobs — Con 
tbact  with  Railboad  Company— Monet  Patment — Binding  Con 
tbaot. — ^The  boards  of  supervisors  of  adjoining  counties  have  author 
ity  to  contract  with  a  railroad  company  for  the  payment  of  different 
sums  of  money  from  each  to  the  railroad  company  to  aid  it  in  the  con- 
struction of  a  new  bridge  across  a  river,  constituting  a  boundary  be- 
tween the  two  counties,  so  as  to  make  a  separate  roadway  for  teams 
and  footmen,  and  another  underneath,  for  the  use  of  the  railroad 
company,  which  new  bridge  is  designed  to  replace  an  old  dilapidated 
bridge,  which  had  been  long  used  both  by  the  railroad  company  and 
the  public,  and  which  was  less  convenient  and  more  dangerous  to 
the  public.  The  contract  by  the  supervisors  to  pay  the  money  so 
agreed  to  be  paid  to  the  railroad  company,  which  constructs  the 
bridge  as  agreed,  is  binding  upon  the  county.  ( Croley  v.  California 
Pacific  R.  R.  Co.,  667.) 

12.  Statutoby  Constbuction — Limitations  upon  Poweb  of  Supeb- 
visobs— County    Govebnmbnt  Act  Inapplicable— Poweb    uhdeb 
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Political  Code. — Section  25  of  the  County  Government  Act,  de- 
nning the  power  of  supervisors  to  build  bridges  within  the  county, 
and  placing  certain  limitations  upon  their  authority,  therein  set 
forth,  only  applies  to  bridges  built  "within  the  county,"  and  has 
no  application  to  a  bridge  constructed  across  a  river  which  is  the 
boundary  between  two  counties.  The  latter  case  is  governed  by 
section  2713  of  the  Political  Code,  which  is  plenary  in  its  terms,  and 
does  not  limit  the  power  of  the  supervisors  either  in  the  extent  or 
mode  in  which  it  is  to  be  exercised,  and  does  not  require  that  the 
entire  cost  of  construction  thereof  shall  be  borne  by  the  counties,  or 
that  the  ownership  thereof  shall  be  vested  in  them;  and  the  extent 
and'  mode  of  exercising  the  power  is  to  be  determined  by  the  re- 
spective boards  in  each  case.  (Id.) 
See  Ferries. 

COVENANTS.    See  Deed,  1. 

CRIMINAL  LAW. 

1.  Trial — Evidence — ^Testimony  upon  Prelihinabt  Examination 
— CoNFucTiNG  Testimony  at  Fobmeb  Tbial — Impkachment.-— 
Upon  the  trial  of  a  defendant  accused  of  felony,  where  the  prose- 
cution introduced  the  testimony  of  a  witness  taken  upon  the  pre- 
liminary examination,  and  the  defendant,  for  the  purpose  of  con- 
tradicting the  witness,  introduced  his  evidence  taken  upon  a  previ- 
ous trial,  the  witness  did  not  thereby  become  the  witness  for  the 
defendant,  within  the  rule  that  a  party  cannot  impeach  his  own 
witness,  and  it  was  error  for  the  court  to  refuse  to  allow  the  defend- 
ant further  to  impeach  the  witness  by  evidence  of  his  bad  character. 
(People  V.  McFarlane,  618.) 

2.  Impeachment    by    Pabty    Calling    Witness — Oonstbuction    of 

Code — Exceptions  to  Rule. — Section  2049  of  the  Code  of  Civil  Pro- 
oedure,  forbidding  a  party,  in  general  terms,  to  impeach  his  own 
witness  by  evidence  of  bad  character,  is  but  the  enactment  of  the 
previously  existing  general  rule,  which  allowed  of  exceptions  thereto. 
The  rule  does  not  apply  where  the  calling  of  the  witness  is  not  volun- 
tary, or  where  it  becomes  necessary  to  call  the  adverse  party,  or 
where  the  witness  was  first  called  by  the  adverse  party,  and  is  called 
by  the  other  party  for  purposes  connected  with  his  original  testi- 
mony, and  especially  where  he  is  entitled  to  prove  his  different 
sworn  statements,  witlioiit  opportunity  of  cross-examination  with 
reference  thereto.     (Id.  ) 

3.  Evidence — Declarations  op  Third  Persons. — ^Upon  the  trial  of 
defendants  accused  of  felony,  the  declarations  of  third  persons, 
not  made  in  the  presence  or  hearing  of  the  defendants,  are  hearsay 
and  incompetent;  and  where  such  declarations  were  admitted  upon 
insistence  of  the  district  attorney,  and  were  of  such  a  character  that 
they  might  have  tended  to  prejudice  the  jury,  to  the  injury  of  the 
defendants,  their  admission  will.be  deemed  prejudicial  error.  (Peo- 
ple V.  Warren.  202.) 
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4.  Impeachment  op  Witness — Indictment  and  Trial  fob  Same  Of- 
fense.— A  witness  for  the  defendant  cannot  be  impeached,  upon 
cross-examination,  by  showing  that  he  had  been  indicted  and  tried 
for  the  same  offense,  without  seeking  to  show  that  he  had  been  con- 
victed of  a  felony.     (Id.) 

6.  Evidence — Cross-examination  of  Defendant  —  Residence  —  Col- 
lateral Questions — Impeachment — Prejudicial  Error. — Where 
a  defendant,  accused  of  crime,  testified  only  as  to  his  present  resi- 
dence out  of  the  county  of  the  venue,  he  cannot  be  properly  cross- 
examined  as  to  his  residence  in  the  county  at  a  time  long  prior  to 
the  date  of  the  offense  charged;  and  his  answers  to  collatenil  and 
irrelevant  questions  about  such  prior  residence  are  conclusive,  and 
cannot  be  contradicted  for  the  purpose  of  impeachment.  The  ad- 
mission of  the  testimony  of  the  sheriff  in  contradiction  of  the  de- 
fendant, that  he  was  at  such  prior  date  in  the  county,  at  the  county 
jail,  was  prejudicially  erroneous,  and  the  error  was  not  cured  by 
striking  out  the  allusion  to  the  county  jail.  (People  v.  Rodriguez, 
140.) 

6.  Burning  House  to  Defraud  Insurers — Evidence — Holes  Bored 
in  Floor — Admissibility  of  Brace. — ^Upon  the  trial  of  a  de- 
fendant charged  with  burning  his  dwelling-house  with  intent  to 
defraud  the  insurers  of  the  property,  where  it  was  proved  that 
after  the  fire  was  extinguished  upon  the  lower  floor,  holes  were 
found  bored  in  the  upper  floor,  with  coal-oil  poured  around  them 
and  into  them,  a  brace  found  in  a  cupboard  in  one  of  the  upper 
rooms,  on  the  day  after  the  fire,  by  a  witness,  who  was  put  in  charge 
of  the  house  by  the  foreman  of  the  fire  department,  shortly  after 
the  fire,  is  admissible  as  a  circumstance  tending  to  show  that  de- 
fendant had  the  means  at  hand  with  which  to  bore  the  holes  found 
in  the  floor.     (People  v.  Bishop,  682.) 

7.  Testimony  of  Chief  of  Fire  Department — Putting  Person  in 

Charge  of  Dwelling — ^Unimportant  Evidence. — ^Testimony  of 
the  chief  of  the  fire  department,  that  he  put  one  of  his  men  in  charge 
of  the  building  after  the  arrest  of  the  defendant,  and  charged  him 
not  to  allow  any  one  to  enter  unless  the  chief  was  present,  if  not 
admissible,  is  too  unimportant  to  warrant  a  reversal.  The  onl^ 
matter  of  importance  is  what  the  person  put  in  charge  actually  did. 
(Id.) 

8.  Odor  of  Coal-oil  upon  Clothes — Ruling     without     Injury. — 

Where  it  was  proved  that,  at  the  time  of  the  fire,  coal-oil  was  found 
scattered  around  the  floors  and  articles  of  furniture  in  different 
parts  of  the  house,  under  circumstances  pointing  to  guilty  knowl- 
edge on  the  part  of  the  defendant,  evidence  was  admissible  to  show 
that  there  was  odor  of  coal-oil  on  the  clothes  of  the  defendant  when 
he  was  arrested;  and  a  further  statement  of  the  witness,  that  tlieri» 
was  still  a  slight  odor  of  coal -oil  on  some  of  the  garments  brought 
into  court  and  identified,  which  the  court  excluded  from  evidence, 
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is  without  injury,  where  the  defendant  did  not  move  to  strike  out 
such  statement.     (Id.) 

9.  Examination  of  Witnesses  by  Court — ^Remarks  and  Sugges- 
tions— Absence  of  Objection  ob  Exception — ^Appeal — ^Presump- 
tion.— Where  the  court  cross-examined  the  defendant  and  other 
witnesses  of  its  own  motion,  and  made  remarks  and  suggestions,  to 
none  of  which  acts  of  the  court  objection  was  made,  or  any  excep- 
tion taken  by  the  defendant,  it  is  too  late  upon  appeal  to  raise  a 
question  as  to  such  matters;  and  where  an  objection  was  taken  to 
the  interruption  of  a  witness  by  the  court,  and  no  exception  was  re- 
8er\'ed,  it  must  be  presumed  upon  appeal  that  the  defendant  was 
finally  satisfied  that  the  court  was  right.     (Id.) 

10.  Ckossexahination  of  Defendant — Former  Testimort — Stbai«- 
iNo  OF  Money  from  Vest — Hesitation  and  Difference  Shown  by 
Record. — Where  the  defendant  upon  examination  in  chief  testi- 
fied as  to  the  stealing  of  money  from  his  vest  on  the  night  of  the 
fire,  to  raise  an  inference  that  the  thief  fired  the  house,  it  was  com- 
petent to  cross-examine  him  fully  as  to  all  the  facts  and  circum- 
stances attending  the  matter,  and  to  show  by  comparison  of  his 
former  testimony  that  his  hesitation  as  to  the  facts  appeared  there- 
in by  question  and  answer,  and  that  he  testified  with  hesitation, 
and  differently,  at  the  first  trial  as  to  facts  narrated  by  him  at  the 
last  trial  without  hesitation.  If  his  former  hesitation  had  not  ap- 
peared from  the  record,  and  his  examination  in  chief  did  not  show 
his  demeanor  at  the  first  trial,  his  demeanor  thereat  could  not  be 
proved  by  him  upon  his  cross-examination.     (Id.) 

11.  Cruelty  to  Animal — Complaint  in  Police  Court — Malice — 
Language  of  Statute — ^Equivalent  Import. — ^A  complaint  in  a 
police  court  charging  the  defendant  with  cruelty  to  an  animal, 
committed  "by  willfully  and  unlawfully  cruelly  beating  and  tor- 
turing a  certain  dog,"  named,  need  not  specifically  charge  that  the 
act  was  malicious.  Though  malice  is  a  necessary  ingredient  in 
the  offense,  it  is  necessarily  involved  in  the  charge  of  willful  and 
unlawful  cruelty,  which  is  malice.  It  is  sufficient  to  use  language 
of  equivalent  import,  without  using  the  very  language  of  the  stat- 
ute.    (Ex  parte  Mauch,  500.) 

12.  Police  Court  of  Marysville — ^Power  of  Legislature — Jurisdic- 
tion OF  Offence  Charged. — ^The  legislature  had  power  by  the  act 
of  1876  to  provide  in  the  reincorporation  of  the  city  of  Marysville 
for  a  police  court  for  said  city;  and  its  intent  so  to  do  is  sufficiently 
manifested  by  the  provisions  of  that  act  for  the  election  of  a  police 
judge,  and  giving  to  him  all  the  power  granted  to  him  by  the 
Political  Code,  except  the  power  to  appoint  clerks,  and  making 
the  assessor  ex  officio  clerk  of  the  police  court.  A  police  judge  im- 
plies a  police  court,  and  the  jurisdiction  of  that  court  is  defined  by 
the  provisions  of  the  Political  Code,  which  include  the  offense  of 
which  the  defendant  was  convicted.     (Id.) 
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18.  SumcimoT  of  Iint>BMATioiT — Slbstantial  CoifTOBMiTT  TO  Stat- 
vnt — VsK  OF  Equivalent  Words. — An  information  for  a  felony 
18  sufficient  if  it  substantially  conforms  to  the  statute,  and  uses 
words  equivalent  in  meaning  thereto,  though  not  the  precise  words 
employed  in  the  statute.     (People  v.  Ward,  301.) 

14.  INFOBICATION  FOB  ElfBEZZLEMENT — ChANOE  OF  FOBM  OF  EXPRESSION 

IN  Statute. — ^An  information  for  embezzlement  which  shows  that 
the  defendant  received  funds  by  virtue  of  his  trust  as  the  financial 
secretary  of  a  oorporation,  and  embezzled  and  converted  the  same  to 
his  own  use,  "contrary  to  his  said  trust,"  is  not  defective  because 
not  using  the  statutory  words,  "not  in  the  due  and  lawful  execu- 
tion of  his  trust."  The  two  expressions  are  equivalent,  and  convey 
the  same  meaning.     (Id.) 

15.  Pboof  of  Inoobpobation— Db  Faoto  Existence. — ^It  is  sufficient  to 

prove  the  de  facto  existence  of  the  corporation,  the  funds  of  which 
were  embezzled  by  the  defendant;  and  proof  that  it  was  a  corpora- 
tion de  jure  is  not  essential.     ( Id. ) 

16.  Demand  fob  Monet  Embezzled — ^Authobitt  of  Tbeasuber.— A  de- 

mand, by  the  corporation,  for  the  money  embezzled  is  not  an  indispen- 
sable requirement  of  the  law,  to  constitute  the  offense,  which  may 
possibly  be  proved  without  a  demand,  though  a  demand  and  re- 
fusal, if  other  essential  facts  exist,  is  evidence  of  embezzlement. 
A  demand  by  the  treasurer  of  the  corporation,  ^ho  was  also  a  mem- 
ber of  a  special  committee  to  investigate  the  alleged  embezzlement, 
was  made  by  sufficient  authority.     (Id.) 

17.  1>ISPB0VED  DeNIAI.  OF  RECEIPT  OF  EMBEZZLED  MoNET — EVIDENCE  OF 

Offense. — Where  the  defendant  not  only  refused  to  comply  with  the 
demand  for  return  of  the  money,  but  denied  that  he  ever  received 
any  part  of  the  money,  alleged  to  be  embezzled,  and  such  denial 
was  disproved,  and  it  was  found  by  the  jury  that  he  did  receive  it, 
the  fact  of  such  receipt  renders  the  denial  thereof  convincing  evi- 
dence of  the  offense  charged.     (Id.) 

18.  EvnwNCB  OF  Othxb  Monets  Dbawn  bt  Defendant. — Evidence  is 

admissible  that  other  moneys  of  the  corporation  were  drawn  by 
the  defendant,  upon  similar  orders,  from  the  same  and  other  banks, 
and  were  delivered  to  the  defendant,  and  that  they  were  not  drawn 
for  the  protection  of  the  corporation,  or  because  of  its  wishes. 
(Id.) 

19.  Pboof  of  Cobpus  Deuoti — Obdeb  of  Evidence. — ^Proof  of  the  corpus 

MicU  does  not  necessarily  involve  or  require  proof  that  the  crime 
was  committed  by  the  defendant.  The  proper  order  of  evidence  is, 
that  there  should  be  first,  independent  proof  of  the  body  of  the  of- 
fense, but  a  case  should  not  be  reversed,  merely  because  of  a  de- 
parture from  such  order.  In  this  case  it  is  held  that  the  oorpus 
Micii  was  sufficiently  proved,  before  proof  of  the  obtaining  of  other 
moneys  by  the  defendant.     (I4.) 

20.  Impeachment  of  Witness — Conviction  of  Felont — Absence  of 

Sbnivncb. — ^A  witness  may  be  impeached  by  showing  that  he  has 
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been  convicted  of  a  felony  by  the  verdict  of  a  jury,  and  tlie  fact 
that  no  sentence  had  yet  been  pronounced  upon  the  witness  is  imma- 
terial, where  the  verdict  does  not  appear  to  have  been  set  aside. 
(Id.) 

21.  Evidence  of  Reputation — Pebsonal  Knowledge — Stbikinq  Out 
Testimony. — The  testimony  of  witnesses  called  to  prove  the  repu- 
tation of  a  witness,  who  testified  from  personal  knowledge  only, 
was   properly   stricken   out.      (Id.) 

22.  Refusal  of  Inappugabix  iHSTRUcnoNS.—Requested  instructions 
whidi  are  inapplicable  to  the  evidence  are  properly  refused.     (Id.) 

23.  Authority  to  Draw  Money  to  Delay  Creditors — ^Defense  to 
Embezzlement. — ^The  fact  that  the  corporation  gave  authority  for 
the  withdrawal  of  money  from  the  bank,  for  the  purpose  of  hinder- 
ing and  delaying  its  creditors,  cannot  constitiite  a  defense  to  an 
indictment  for  the  embezzlement  of  its  funds.      (Id.) 

24.  Requested  Instruction  as  to  Testimony  of  Accomplice. — Where 

the  case  was  not  tried  on  the  theory  that  the  treasurer  of  the  cor- 
poration was  an  accomplice  with  the  defendant  in  the  embezzle- 
ment charged  in  the  information,  it  requires  something  more  than 
suspicious  circumstances  connected  with  other  transactions  to 
justify  a  requested  instruction  predicated  upon  his  being  an  ac- 
complice with  the  defendant;  and  where  such  requested  instruction 
was  also  inaccurate  and  misleading,  it  was  properly  refused.     ( Id. ) 

26.  Argument  or  Counsel— Vituperative  Epithets— Ohabob  to  Jurx 
— Presumption. — Counsel  for  the  prosecution  ought  not  to  indulge 
in  extravagant  vituperative  epithets  against  the  defendant,  but 
where  the  court  charges  the  jury  in  relation  thereto,  that  they 
must  not  consider  the  personal  views  and  opinions  expressed  by 
counsel,  it  is  not  to  be  presumed  that  the  jury  disregarded  the 
charge,  nor  that  the  defendant  was  prejudiced.     (Id.) 

26.  Grand  Larceny— Taking  Stolen  Goods  into  Another  County 
— Venue— Jurisdiction  of  Offense — Information. — ^Under  sec- 
tion 786  of  the  Penal  Code,  providing  that  "when  property  taken 
in  one  county  by  burglary,  robbery,  larceny,  or  embezzlement,  has 
been  brought  into  another,  the  jurisdiction  of  the  offense  is  in 
either  county,"  an  information  for  grand  larceny,  charging  that  the 
property  described  was  stolen  by  the  defendant  in  another  county, 
and  that  the  property  so  stolen  was  brought  by  the  defendant  into 
the  county  of  the  venue,  shows  jurisdiction  of  the  original  offense 
in  the  latter  county.  Such  information  need  not  allege  that  any 
larceny  was  committed  in  the  county  of  the  venue,  nor  that  the 
taking  of  the  goods  into  that  county  was  felonious.  (People  y. 
Prather,  386.) 

27.  Murder — Challenge  to  Jury  Panel — Bias  of  Elisor — ^Test — 
Evidence — ^Erroneous  Rulings. — ^Upon  a  challenge  to  the  panel  of 
trial  jurors  by  a  defendant  charged  with  murder,  for  the  bias  of 
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an  elisor  appointed  by  the  court  to  summon  talesmen  to  complete 
the  panel,  the  test  of  such  bias  is  the  same  as  that  of  a  talesman. 
Upon  the  trial  of  the  challenge,  it  is  error  to  limit  the  defendant 
to  mere  general  questions  as  to  whether  the  elisor  had  formed  or 
expressed  an  opinion  or  had  a  bias,  and  to  refuse  him  the  right 
to  ask  whether  he  remembered  that  the  dying  statement  of  the 
deceased  accused  the  defendant,  and  whether  he  believed  that 
the  deceased  had  been  murdered,  and  that  the  defendant  was  in 
the  saloon  of  the  deceased  shortly  before  the  killing,  and  as  to 
what  witnesses  he  had  heard  upon  the  trial  of  another  defendant 
accused  of  the  same  murder,  and  whether  from  what  he  had 
heard  he  would  make  a  fair  juror,  etc.     (People  v.  Teshara,  642.) 

28.  Accusation  by  Deceased  in  Pbesencb  of  Defendant — Denial  by 
Defendant — ^Heabsay. — ^The  statement  of  the  deceased,  not  made 
as  a  dying  declaration,  but  made  in  the  presence  of  the  defendant 
and  another  person  brought  before  him,  in  which  he  accused  them 
of  the  shooting,  which  the  defendant  denied,  is  inadmissible  hear- 
say, as  against  the  defendant.     (Id.) 

29.  Accusation,  when  and  when  not  Admissible — Explanation  of 
Conduct — ^Admission. — In  such  a  case,  it  is  not  the  accusation 
merely,  but  the  conduct  of  the  deceased  thereunder,  as  indicating 
an  admission,  that  is  evidence,  and  the  only  reason  for  admitting 
the  accusation  is  to  explain  the  conduct.  The  accusation  is  not  ad- 
missible, where  it  appears  that  there  was  no  admission  of  its  truth, 
either  expressly  or  tacitly,  but  an  express  denial  thereof.     (Id.) 

30.  Reasonable   Doubt — Improper   Modification   of   Requested   In- 

struction.— ^An  instruction  which  is  a  clearer  and  more  logical 
statement  of  the  law  of  reasonable  doubt  as  proposed,  than  after 
the  modification  thereof  by  the  court,  if  allowed,  and  not  refused  as 
being  embodied  in  the  charge,  should  be  given  as  requested.     (Id.) 

31.  Murder — E^^DENCE — Shirts   and   Cuffs   of  Deceased — Laundry- 

mark — Identification. — Upon  the  trial  of  a  defendant  accused  of 
murder,  shirts  and  cufTs,  found  in  a  valise  of  the  deceased  in  the 
possession  of  the  defendant,  were  sufficiently  identified  to  be  re- 
ceived in  evidence,  where  it  appeared  that  other  articles  of  the 
deceased  were  found  in  the  valise,  that  one  of  the  cuffs  bore  his 
initials,  and  that  the  laundry-mark  upon  the  shirts  corresponded 
with  the  laundry-mark  upon  a  package  containing  the  qu^a  and 
shirts,  which  was  entered  in  the  books  of  the  laundry.  (People  v. 
Westlake,  506.)  * 

32.  Questions     for     Jury — ^Instructions — Presumption. — The   ques- 

tions whether  the  evidence  was  sufficient  to  prove  the  fact  that  the 
deceased  owned  the  shirts,  or  whether  the  circumstance  was  an  in- 
dication of  guilt,  were  for  the  jury  to  determine,  under  proper  in- 
structions of  the  court.  The  instructions  will  be  presumed  proper, 
where  no  objections  were  made  to  them.     (Id.) 

33.  Discretion  of  Court — Objects  Cognizable  by  the  Senses — ^Dis- 
cretion NOT  Abused — Connection  of  Accused  with  Objects. — 
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Under  section  1954  of  the  Code  of  Civil  Procedure,  the  admission 
of  objects  cognizable  b^'  the  senses,  and  of  the  proof  thereof,  in  ji. 
proper  case,  must  be  regulated  by  the  sound  discretion  of  the  courl;. 
Its  discretion  was  not  abused  by  the  admission,  after  proper  pre- 
liminary proof,  of  the  shirts  and  ciifTs  of  the  deceased  which  were 
found  in  his  valise,  with  other  articles  belonging  to  him,  in  the 
possession  of  the  defendant,  being  thus  directly  traceable  to  the 
accused.     (Id.) 

34.  REFBESHlfENT   OF    MEMOBT    OF    WITNESS — ^LAUNDRY- MARK — ENTRIES 

IN  Laundbt  Book — Counting  of  Pieces  by  Another. — A  witness 
who  personally  made  the  entries  in  the  laundry  book  at  the  time 
when  the  laundry  of  the  deceased  was  received  at  the  laundry, 
may  refresh  liis  memory  thereby;  and  the  fact  that  some  one  else 
counted  the  pieces  in  the  presence  of  the  witness  is  immaterial, 
where  the  only  question  is  as  to  the  identity  of  the  laundry-mark 
entered  upon  the  book  with  that  upon  the  shirts  found  in  the  valise' 
of  the  deceased,  and  the  laundry-mark  was  not  received  by  hear- 
say.    (Id.) 

36.  JuBY — Special  Venibe  Summoned  by  Deputy  Coboneb — Chal- 
lenge to  Panel — Depabtube  fbom  Statute. — ^A  challenge  to  the 
panel  of  trial  jurors,  completed  upon  a  special  venire  summoned 
by  a  deputy  coroner  from  a  list  of  names  from  a  particular  town- 
ship furnished  to  him  by  the  coroner,  should  be  allowed,  under 
section  1059  of  the  Penal  Code,  on  the  ground  of  material  de- 
parture from  the  forms  prescribed  by  statute  for  the  drawing  and 
return  of  the  jury.     (People  v.  Enright,  527.) 

36.  MuBDEB — Ebroneous  Instbuction  as  to  Motive— Case  Affibmed. 
— Upon  a  prosecution  for  murder,  where  the  defendant  relied 
wholly  upon  self-defense,  and  that  the  shot  was  fired  to  prevent 
injury  to  himself,  and  the  testimony  was  conflicting  as  to  who  was 
the  aggressor,  and  as  to  whether  the  shooting  was  justified,  an  in- 
struction as  to  motive,  which  was  an  argument  for  the  prosecution, 
and  assumed  a  contention  of  defendant's  counsel  that  without 
proof  of  motive  no  crime  was  shown,  and  which  states  that  motives 
were  difficult  to  prove,  and  suggested  that  the  prosecution  could 
be  aided  by  the  possibility  of  a  concealed  motive  of  which  there 
was  no  proof,  is  erroneous,  and  violative  of  section  19  of  article 
VI  of  the  constitution.  {People  v.  Vereneseneckockockhoff,  129 
C^l.  497,  affirmed.)      (Id.) 

37.  Motive,  now  Proved. — The  motive  for  a  murder  may  be  inferred 
from  evidence  which  would  warrant  it,  without  express  proof;  but 
the  prosecution  cannot  be  excused  from  making  convincing  proof 
upon  the  point  by  proof  of  the  kiUing  and  of  any  circumstances 
tending  to  show  a  wicked  or  criminal  motive  or  intent.    (Id.) 

38.  Homicide — Acquittal  of  Mubdeb — Tbial    fob    Manslaugbteb— 

Peremptory   Challenges   to   Juby. — A   defendant   charged    witK 
murder,   and  convicted   of   manslaughter,  is   "acquitted  of  murder, 
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and  where  the  conviction  of  manslaughter  is  reversed  upon  ap- 
pealj  a  second  trial  can  only  be  had  upon  the  charge  of  manslaugh- 
ter, and  the  defendant  is  entitled  upon  such  trial  to  no  more  than 
ten  peremptory  challenges  to  the  jury.     (People  v.  Smith,  453.) 

39.  IlfPBAOHMENT   OF    PbOSECUTING      WITNESS — CONTBADIOTOBT      PRIOB 

Tebtihokt — Explanation — Chabacteb  of  Defendant. — ^A  prose- 
cuting witness  may  be  impeachetl  by  the  defense  by  proving  that 
his  evidence  was  contradictory  to  that  given  at  the  inquest  and 
the  preliminary  examination;  but  the  prosecution  has  an  equa\ 
right  to  prove  his  explanation  thereof,  to  the  effect  that,  knowing 
the  character  of  the  defendant  and  his  brother,  he  was  afraid  to 
testify  against  them.  The  defendant  cannot  complain  that  the  ex- 
planation incidentally  involved  an  attack  upon  his  character. 
(H.) 

40.  Expression  of  Judge — Competency  of  Tebtiicont. — An   expres- 

sion of  the  judge  in  allowing  the  witness  to  explain  his  former 
evidence,  "I  think  the  testimony  is  all  right,"  imports  only  that 
the  testimony  was  competent  and  admissible,  and  could  not  be  un- 
derstood by  the  jury  as  intimating  that,  in  the  opinion  of  the  judge, 
the  witness  was  telling  the  truth.     (Id.) 

41.  Argument  of  C!ounsel — Improper  Remarks — Rebuke     and     In- 

struction BY  Judge. — ^Where,  upon  the  argument  of  special  coun- 
sel for  the  prosecution,  highly  improper  remarks  were  made,  in- 
volving a  wish  that  the  defendant  had  thrown  down  the  bars,  so 
that  the  prosecution  might  have  proved  his  character,  and  the 
court  rebuked  the  counsel,  and  instructed  the  jury  not  to  consider 
the  question  of  the  defendant's  character,  the  misconduct  was  not 
so  serious  as  to  call  for  a  reversal  of  the  judgment.     (Id.) 

42.  Evidence — ^Theory  of  Suicide — Powdeb-mabks    on    Hat — Cboss- 

EXAMINATION — EXHIBITION    OF     HaT    NOT    IDENTIFIED. — Where    the 

defense,  in  order  to  corroborate  a  theory  of  suicide  by  the  deceased, 
called  a  witness  to  show  that  there  were  powder-marks  on  the 
hat  worn  by  the  deceased  at  the  time  of  the  shooting,  it  was  proper 
for  the  prosecution,  on  cross-examination,  for  the  purpose  of  show- 
ing that  the  witness  was  no  judge  of  powder-marks,  to  exhibit  to 
the  jury  the  marks  on  any  hat  thought  by  the  witness  to  bear 
powder-marks,  though  not  identified  nor  offered  in  evidence.    (Id.) 

43.  Technical  Ebror  in  Instruction— Self-defense  Inapplicable. — 

A  technical  error  in  instructing  the  jury  that  displaying  of  a 
deadly  weapon  in  a  rude,  angry,  and  threatening  manner,  in  the 
presence  of  two  or  more  persons,  is  a  criminal  offense,  omittin^^  the 
essential  qualification  that  it  was  not  done  in  necessary  self-defence, 
is  not  ground  of  reversal,  where  self-defense  was  wholly  foreign  to 
the  case,  on  all  the  evidence.     (Id.) 

44.  Murder— iNSTBUonoNS — ^Absence  of  Intention     to     Kill — Re- 

quest Covered  by  Chabge.— Upon  a  trial  for  murder,  it  is  not 
error  to  refuse  an  instruction  applicable  to  the  defendant's  testi- 
mony, that  if  the  jury  should  find  from  the  evidence  that  at  the 
time  when  the  defendant  assaulted  the  deceased  he  did  not  in- 
tend to  kill  him,  they  could  not  find  the  defendant  guilty  of  murder 
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in  the  first  degree,  where  it  appears  that  such  requested  'Instruc- 
tion was  fully  covered  by  the  other  instructions  given  in  the  charge 
of  the  court."     (People  v.  Ross,  266.) 

46.  Cause  of  Death — Requested  Instruction  Inappuoable  to  Evi- 
IMCNCE. — ^Where  there  was  no  evidence  which  would  authorise  the 
jury  to  find  that  deceased  came  to  his  death  by  reason  of  any  neg^- 
lect  or  unskillful  treatment  on  the  part  of  the  surgeons,  a  requested 
instruction  upon  that  subject  was  properly  refused.     (Id.) 

46.  Discretion   of  Jury  as  to   Penalty — Control  by  Instruction 

Improper — Reasonable  Doubt. — ^The  discretion  given  to  the  jury- 
by  section  190  of  the  Penal  Code,  in  determining  the  penalty  for 
murder  in  the  first  degree,  is  to  be  exercised  upon  their  own  con- 
sideration of  the  evidence,  without  other  instruction  than  to  call 
the  attention  of  the  jury  to  its  provision.  Their  discretion  cannot 
be  controlled  by  instructions  presenting  reasons  for  its  exercise  in 
one  mode  rather  than  another;  and  a  requested  instruction,  that 
in  case  of  their  finding  murder  in  the  first  degree,  they  should,  in 
their  discretion,  as  to  fixing  the  penalty  therefor,  give  the  defendant 
the  benefit  of  a  reasonable  doubt,  in  favor  of  imprisonment  for  life, 
rather  than  the  death  penalty,  was  properly  refused.     (Id.) 

47.  Indictment — Circumstances  of  Offense. — ^An  indictment  sufll- 
ciently  charging  the  defendant  with  the  crime  of  murder  is  not  im- 
paired by  the  manner  in  which  the  facts  constituting  the  crime,  or 
the  circumstances  under  which  it  was  committed,  are  subsequently 
stated  therein.     (Id.) 

48.  Motion  to  Set  Aside  Verdict — Misconduct  of  Jury — Newly 
Discovered  Evidence — Continuance  for  Affidavits  not  Sup- 
ported.— Where  the  defendant,  upon  an  adjourned  day  for  pro- 
nouncing judgment,  moved  to  set  the  verdict  aside  for  miscon- 
duct of  the  jury,  and  for  newly  discovered  evidence,  and  asked  for 
a  continuance  for  a  reasonable  time  in  which  to  procure  aflidavits 
of  witnesses  upon  both  grounds,  but  presented  no  affidavit  whatever 
in  support  of  the  motion,  the  continuance  was  properly  refused. 
(Id.) 

49.  Murder — Challenge  to  Panel — Open  Venires — Bias  of  SHERVr 
— Continuance  of  Jitrors  Sworn — Extra  Challenges — ^Waiver 
OF  Right  to  Object. — Upon  a  prosecution  for  murder,  where  two 
separate  challenges  to  the  panel  of  talesmen  summoned  upon  open 
venires  to  complete  the  jury,  for  bias  of  the  sheriff,  were  over- 
ruled, and  three  jurors  were  impaneled  and  sworn,  and  five  per- 
emptory challenges  exercised  thereunder,  and  a  third  challenge 
under  the  third  venit-e  was  sustained  upon  further  evidence  of 
bias,  after  which  the  privilege  was  conferred  upon  the  defendant  to 
use  five  additional  peremptory  challenges,  of  which  he  availed  him- 
self, without  removing  any  of  the  three  jurors  impaneled,  such  vol- 
untary continuance  of  tliose  jurors  proves  conclusively  that  he 
preferred  them,  and  deprives  him  of  the  right  to  object  to  the  ml- 
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ings  of  the  CQ^rt  upon  the  previous  challenges.  (People  ▼.  Amaja, 
631.) 

50.  Challenges  by  People — Implied  Blab  of  Jubobs — Opposition  to 
CiBCUMSTANTiAL  EVIDENCE — DISQUALIFICATION. — ^Upon  challenges 
by  the  people  for  implied  bias  of  jurors,  who  stated  that  they 
would  not  base  a  verdict  of  guilty  upon  circumstantial  evidence,  it 
cannot  be  assumed  that  the  case  for  the  people  would  derive  no  sup- 
port from  circumstantial  evidence.  Jurors  whose  conscience  would 
not  permit  them  to  act  upon  legal  evidence  in  a  capital  case  are 
disqualified.     (Id.) 

61.  Allowance  of  C^hallenoe  not  Subject  to  Exception. — The  rul- 
ing of  the  court  allowing  a  challenge  for  implied  bias  of  a  juror  is 
not  the  subject  of  exception.     (Id.) 

62.  Evidence — Dyino  Declabation  of  Deceased— Pbeliminabt  Pboof. 
— ^The  dying  declaration  of  the  deceased  is  admissible  evidence, 
where  there  is  clear  preliminary  proof  that  the  declaration  was 
made  under  the  solemn  belief  of  impending  death,  after  all  hope 
of  recovery  had  been  resigned,  and  that  every  precaution  was  taken 
to  get  the  written  statement  correct.     (Id.) 

63.  Accusation  bt  Deceased  against  Defendant    afteb    Abbest — 

Failube  to  Reply — Tacit  Admission — Question  of  Fact. — Evi- 
dence that  the  defendant,  after  he  was  arrested,  was  brought  before 
the  deceased  prior  to  his  death,  and  that  the  latter  pointed  to  him 
and  said,  "There  is  the  man  that  hit  me  with  a  club  and  shot 
me,"  and  that  the  defendant,  though  fully  understanding  what  was 
said,  and  free  to  reply  thereto,  made  no  reply,  is  admissible,  as  tend- 
ing to  show  a  tacit  admission  of  the  accusation,  the  weight  of  which 
was  a  question  of  fact  for  the  jury.      (Id.) 

64.  Accusation   of   Cbime   Caluno   fob  Reply — Oppobtunity     and 

Fbeedom  to  Reply — Abrested  Person. — An  accusation  of  crime, 
not  replied  to,  to  be  admissible,  must  be  made  under  such  circum- 
stances as  to  afford  the  accused  person  an  opportunity  to  act  or 
speak  with  freedom,  and  the  statement  must  be  one  naturally  calling 
for  some  action  or  a  reply.  In  this  state,  an  accusation  of  crime 
calls  for  a  reply,  even  from  a  person  under  arrest,  where  the  cir- 
cumstances surrounding  him  indicate  that  he  was  entirely  free  to 
reply,  if  he  had  chosen  to  do  so.     (Id.) 

66.  Statement  in  Presence  of  Arresting  Officer. — ^An  arrested  de- 
fendant is  not  called  upon  to  make  any  reply  to  any  question  or 
statement  directly  from  the  arresting  officer;  but  the  fact  that  he 
was  under  arrest,  and  that  an  incriminating  statement  was  made 
by  the  deceased  in  presence  of  the  arresting  officer,  does  not  make 
the  failure  to  reply  thereto  inadmissible  evidence  thdugh  the  im- 
portance thereof  is  to  be  determined  by  the  jury,  in  view  of  all  the 
surrounding  conditions.  [Per  McFarland,  J.,  concurring  specially.] 
(Id.) 

66.  CBOsa-ErAJiiNATioN — Impeachment  of  Dying  Declaration. — On 
cross-examination  of  a  witness,  who  merely  testified   to  what  oc- 
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curred  at  the  bedside  of  the  deceased,  it  is  not  proper  to  sho«7 
previous  contradictory  statements  of  the  deceased,  made  when  he 
first  discovered  his  wounded  condition.  Such  impeachment  can 
onlj  be  made  by  offering  the  evidence  as  part  of  the  defendant's  case 
to  contradict  the  dying  declaration.     (Id.) 

67.  Presence  of  Another  Defendant  on  Night  of  SHoormci — Con- 
BPiRACT — Cries  of  Murder — ^Res  Gestae. — ^Evidoace  that  the  de- 
ceased  and  another  defendant,  separately  accused  of  the  crime,  were 
playing  cards  on  the  night  of  the  shooting,  about  eleven  o'clock,  and 
that  about  one  hour  thereafter,  cries  of  murder  were  heard  from 
the  deceased,  is  admissible,  both  on  the  ground  of  conspiracy,  where  ^ 
the  dying  declaration  is  evidence  of  such  conspiracy,  and  as  part  of 
the  r€9  gestae,  to  establish  the  time  of  the  assault  upon  the  de- 
ceased.    (Id.) 

68.  Misconduct  of  Prosecutino  Attorney — Unproved  Motive  op 
Crime— Reference  to  Club  Testified  to,  but  not  Produced — Re- 
criminations between  Counsel. — ^An  unfounded  argument  of  the 
district  attorney,  as  to  the  defendant's  motive  for  the  crime  being 
a  robbery,  is  not  misconduct.  He  was  justified  in  alluding  to  a 
blood-stained  club,  proved  to  have  been  found  in  the  saloon  imme- 
diately after  the  assault,  where  the  testimony  shows  that  the  de- 
fendant struck  and  wounded  the  deceased  with  a  club,  though  the 
club  was  not  placed  in  evidence,  or  formally  offered  as  an  exhibit. 
Ill-timed  recriminations  between  the  district  attorney  and  the 
counsel  for  the  prisoner  are  not  ground  of  reversal,  where  no 
prejudice  to  the  defendant  appears  to  have  resulted  therefrom. 
(Id.) 

60.  Instruction — ^Presumption  of  Truthfulness  of  Witness — Re- 
butting Proof — Interest  and  Bias. — It  is  not  error  to  instruct 
the  jury  that  the  presumption  that  a  witness  speaks  the  truth  may 
be  repelled  by  "his  interest  in  the  case,  or  his  bias  or  prejudice 
against  one  of  the  parties,"  as  well  as  ''by  the  manner  in  which  he 
testifies,"  by  the  character  of  his  testimony,  or  by  evidence  affect- 
ing his  character  for  truth,  honesty,  or  integrity,  or  by  contradic- 
tory evidence.     (Id.) 

60.  Instructions  as  to  Dting  Declaration. — ^An  instruction  stating, 
in  effect,  that  the  jury  were  not  bound  by  the  fact  of  the  admission 
by  the  court  of  the  dying  declaration  of  the  deceased  to  conclude 
that  it  was  made  in  view  of  impending  death,  but  that  it  was  for 
them  to  determine  whether  it  was  so  made,  and  whether  it  had 
been  correctly  reported,  is  correct,  and  favorable  to  the  defendant. 
A  requested  instruction  for  the  defendant,  as  to  the  weight  and  con- 
clusiveness of  dying  declarations,  and  that  a  dying  declaration, 
alone,  will  not  support  a  verdict  of  guilty,  was  properly  refused. 
(Id.) 

«1.  Support  of  Verdict— Dying  Declaration — Silence  of  Defendant 
WHEN  Accused. — The  dying  declaration  of  the  deceased,  and  the 
silence  of  the  defendant  when  accused  by  the  deceiAsed,  are  suf- 
ficient to  support  a  verdict  of  guilty  of  murder  in  the  first  degree, 
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though  there  is  no  other  tangihle  evidenee  against  the  defendant. 
(Id.) 

62.  Impanelment  or  Gband  Jubt — ^Difference  in  Fokii — Special 
Venire. — ^The  impanelment  of  a  grand  jury  from  an  entire  venire, 
consisting  of  thirty  names  placed  in  the  box,  four  of  whom  were 
not  served  by  the  sheriff,  the  panel,  so  far  as  formed  therefrom,  be- 
ing composed  of  jurors  present  and  not  excused,  is  purely  a  differ- 
ence in  form  only,  from  the  requirement  of  the  statiite  that  the 
names  of  those  jurors  who  were  present  in  court  and  not  excused 
should  be  placed  in  the  box;  and  where  there  was  a  failure  to 
secure  nineteen  grand  jurors  from  the  regular  venire,  it  was  regu- 
lar for  the  court  to  complete  the  impanelment  from  a  special  venire, 
(People  V.  Prather,  436.) 

63.  Pleading — ^Demurrer  Sustained  to  Information — Order  fob  New 

Information — Indictment. — Although  the  court,  upon  sustain- 
ing a  demurrer  to  an  information,  ordered  that  another  informa- 
tion should  be  filed,  the  defendant  may  nevertheless  be  presented 
by  indictment  for  the  offense  charged  in  the  information  without 
an  order  of  court  submitting  it  to  the  grand  jury.   (Id.) 

64.  Indictment  for  Perjury  upon  Trial  for  Larcent — Evidence — 
Immaterial  Variance. — ^The  variance  is  immaterial  between  an 
indictment  for  perjury,  alleged  to  have  been  committed  upon  a  trial 
for  grand  larceny,  under  an  information  described  as  charging  that 
the  property  stolen  in  another  county  was  "feloniously"  brought 
into  the  county  of  the  venue,  and  the  information  placed  in  evi- 
dence which  omitted  the  word  "feloniously,"  while  in  every  other 
particular  the  information  pleaded  and  the  one  proved  exactly 
corresponded.  The  defendant  could  not  be  prejudiced  by  such 
variance,  for  the  reason  that  the  word  "feloniously"  was  not  neces- 
sary to  the  validity  of  the  information.     (Id.) 

66.  Evidence — ^Verdict  and  Judgment  in  Labcent  Case — Cure  of 
Ebbob. — ^Whatever  error  was  committed  in  receiving  in  evidence 
the  verdict  and  judgment  in  the  larceny  case  was  cured  by  taking 
such  evidence  away  from  the  jury  and  instructing  them  to  disre- 
gard it.     (Id.) 

66.  Matebiauty  of  Pebjubed  Testimony — Identification  of  Stolen 
Pbopkbty. — ^The  materiality  of  the  alleged  perjured  testimony, 
given  upon  the  trial  for  larceny,  appears  from  proof  that  it  had  a 
strong  tendency  to  weaken  the  evidence  going  to  the  point  of 
identification  of  the  stolen  property,  which  was  the  vital  point  in 
the  case.  (Id.) 

67.  Settiwo  Aside  Infobmation — Preliminary  Examination  —  Time 
TO  Pbooure  Counsel — ^Presumption. — An  information  will  not  be 
■et  aside  for  refusal  of  the  magistrate  conducting  the  preliminary 
examination  to  grant  the  defendant  further  time  in  which  to  pro- 
cure counsel,  where  it  appears  that  he  had  been  granted  one  week 
in  which  to  procure  counsel  and  prepare  for  the  hearing.    In  tht 
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absence  of  evidence  to  the  contrary,  it  will  be  presumed  that  be  was 
duly  informed  by  the  magistrate  of  his  right  to  the  aid  of  counsel 
in  every  stage  of  the  proceeding.     (People  v.  Figueroa,  159.) 

68.  Rape — Evidence — Use  op  Diagram. — ^Upon  the  trial  of  a  defend- 
ant accused  of  rape,  it  was  not  objectionable  for  the  prosecuting 
attorney  to  draw  upon  a  blackboard  a  diagram  of  the  scene  of  the 
crime  and  its  surroundings,  and  to  prove  by  a  witness  familiar 
with  the  locality  that  it  was  a  substantially  correct  representation 
thereof,  and  to  use  it  in  the  examination  of  the  witness,  in  the 
usual  way,  asking  him  to  state  the  distances  between  the  objects 
indicated  thereon.     (Id.) 

69.  Condition  op  Person  and  Clothino  of  Child — Best  Evidence. — 
The  mother  of  a  child  six  years  old,  charged  to  have  been  out- 
raged by  the  defendant,  was  entitled,  after  testifying  that  within 
a  few  minutes  after  the  commission  of  the  crime  she  inspected  the 
child's  person  and  clothing,  to  describe  their  condition.  The  condi- 
tion of  the  clothes  at  the  time  of  the  trial,  even  if  left  unwashed, 
were  not  the  best  evidence,  or  any  evidence,  of  their  condition  im- 
mediately after  the  outrage.     ( Id. ) 

70.  Complaint  of  Child  Incompetent  to  Testify. — ^The  general  rule 
that  evidence  of  the  complaints  of  the  prosecuting  witness,  in 
cases  of  rape,  are  only  admissible  as  corroborative  x>f  her  testi- 
mony, does  not  apply  to  complaints  made  by  a  child  six  years  of 
age,  who  is  incompetent  to  testify.  In  such  case,  the  fact  of  imme- 
diate complaint  by  the  child  is  admissible,  as  tending  to  show  her 
physical  condition  at  that  time,  though  any  narrative  of  what  the 
child  said  is  inadmissible.     (Id.) 

71.  Absence  of  Expert  Medical  Witness — ^Failure  of  Sheriff  to 

Serve  Subpoena. — The  mere  absence  of  a  physician  desired  by  the 
defendant  as  an  expert  witness,  owing  to  the  failure  of  the  sheriff 
to  serve  a  subpcena  upon  him,  is  not  ground  for  reversal  of  the 
judgment  of  conviction,  where  no  other  effort  appears  to  have  been 
made  to  have  the  subpcena  served  by  some  other  person,  and  no 
continuance  was  asked  until  the  attendance  of  a  physician  could  be 
procured.     (Id.) 

72.  Rebuttal — Contradiction  of  Witness  as  to  Conversation.— It 
was  proper  for  the  parents  of  the  injured  ehiid  to  testify  in  re- 
buttal in  contradiction  of  a  witness  who  testified  concerning  a  con- 
versation between  them,  about  which  they  were  not  examined  in 
chief,  but  which  was  inconsistent  with  their  original  testimony. 
(Id.) 

78.  Larceny  op  Cow — Participation  of  Defendant — Sufpicienoy  of 
Evidence. — ^The  fact  that  another  person  than  the  defendant  was 
the  leading  actor  in  the  larceny  of  a  cow,  of  which  the  defendant 
was  convicted,  cannot  relieve  the  defendant  from  the  verdict 
against  him,  where  there  is  evidence  that  the  defendant  not  only 
participated  in  the  killing  of  the  cow,  but  that  both  parties  rode 
out  together  into  the   field  where   it  was,  and  drove  the  animal 
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to  the  corral  ^'here  it  was  killed.  The  subsequent  conduct  of  the 
defendant  in  attempting  to  dispose  of  the  carcass  was  evidence  that 
his  original  taking  was  larcenous.     (People  v.  Wilder,  182.) 

74.  Instructions  Requested  bt  Defendant — Statement  to  Jury  not 
Pbejuucial. — ^The  statement  to  the  jury  that  certain  instructions 
given  at  defendant's  request  were  asked  for  by  the  defendant,  is 
unnecessary;  but  the  defendant  could  not  be  prejudiced  by  such 
statement.     (Id.) 

75.  Distrust  of  Witness — Instruction. — The  instruction  that  "a 
witness  who  willfully  testifies  falsely  as  to  one  fact  in  giving  his 
testimony  is  to  be  distrusted  in  other  parts  of  his  testimony,"  is 
in  substantial  accord  with  the  Penal  Code.  The  addition  thereto, 
"If  you  find  that  a  witness  has  deliberately  testified  falsely  in  one 
part  of  his  testimony  in  this  case,  you  have  the  right  to  reject  the 
whole  testimony  of  that  witness  which  is  not  shown  by  other  evi- 
dence to  be  true,"  though  it  could  well  be  omitted,  leaves  the 
credibility  of  the  witness  with  the  jurors,  and  is  not  substantially 
erroneous.     (Id.) 

76.  Circumstantial  Evidence — ^Instruction  not  Prejudicial. — An 
instruction  that  "th^re  is  nothing  in  the  nature  of  circumstantial 
evidence  that  renders  it  any  less  reliable  than  other  classes  of  evi- 
dence," and  that  '^a  man  may  as  well  swear  falsely  to  an  absolute 
knowledge  of  the  facts  as  to  a  number  of  facts  from  which,  if 
true,  the  facts  on  which  the  guilt  or  innocence  depends  must  in- 
evitably follow,"  is  of  doubtful  character,  as  a  declaration  of  law, 
but  is  not  prejudicially  erroneous.     (Id.) 

CRUELTY.    See  Diyoroe,  4,  6-8,  10. 

DAMAGES. 

1.  Action  fob  Damage  to  Leasehold — Evidence — ^Interest  on 
Monet— Harmless  Rulinq — ^Market  Value  of  Lease — Instruc- 
tion.— ^In  an  action  to  recover  damages  for  injury  to  the  plaintiff's 
leasehold,  from  the  construction  of  a  railroad  track,  impeding 
plaintiff's  ingress  and  egress,  evidence  elicited  on  the  cross-examina- 
tion of  the  plaintiff  as  to  what  he  paid  for  interest  on  borrowed 
money  was  not  admissible  .as  tending  to  show  the  rental  value  of 
the  land;  but  whether  it  was  admissible  on  general  cross-examina- 
tion or  not,  the  ruling  admitting  it  was  harmless,  where  the  plain- 
tiff testified  fully  as  to  the  value  of  the  land,  and  what  he  paid  as 
rental  therefor,  and  as  to  the  market  value  of  the  lease  regardless 
of  rental,  and  where  the  court  instructed  the  jury  that  the  meas- 
ure of  damages  was  the  market  value  of  the  lease.  (Kishlar  v. 
Southern  Pacific  Railroad  Company,  636.) 

2.  Alleged  Injury  from  Track  in  Alley— Tracks  on  Opposite  Land 
OF  Defendant — ^Evidence — ^Instruction. — ^Where  the  injury  com- 
plained of  was  alleged  to  have  resulted  from  a  railroad  track  con- 
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structed  in  an  alley  adjoining  the  leased  property,  anH  there  was 
no  averment  or  offered  proof  to  show  that  the  defendant  negligently 
managed  other  parallel  tracks  situated  on  its  own  land  across 
the  alley,  it  was  proper  for  the  court  to  exclude  evidei.ce  as  to 
the  number  of  cars  run  upon  those  tracks,  and  to  instruct  the  jury 
that  the  use  of  the  tracks  upon  the  defendant's  private  land  par- 
allel with  and  contiguous  to  the  alley,  by  running  trains  or  leav- 
ing cars  standing  thereon,  was  not  an  element  of  damage  in  the 
action.     (Id.) 

3.  TlM£    AKD    MaNNBB    OF    ESTIHATIMO    VALUE    OF    LEASE — VALUE     IN 

Use  to  Plaintiff. — It  was  proper  for  the  court  to  instruct  the  jury 
that  they  were  to  estimate  the  value  of  the  lease  at  the  time  when 
the  track  complained  of  was  first  completed  and  operated,  and  that 
the  market  value  of  the  lease  was  not  its  value  in  use  to  the 
plaintiff  for  a  particular  purpose,  but  only  its  fair  nuirket  value. 
(Id.) 

4.  Availability  fob  Pabticulab  Use — Mabket  Value. — The  avail- 

ability of  the  property  for  any  particular  u^e  may  be  sliown;  but 
where  all  the  facts  bearing  on  the  use  for  which  the  property  was 
adapted  and  for  which  it  is  used  are  shown,  the  question  to  be 
considered  is,  what  value  in  the  market  could  be  obtained,  if  the 
plaintiff  wished  to  sell  his  property,  from  parties  who  wished  to 
buy  and  would  give  its  fair  value.  (Id.) 
See  Conversion,  I,  2;  Deed,  I. 

DEBTOR  AND  CREDITOR.     See  Contempt;   Fraudulent  Conveyance; 
Insolvency;  Pledge. 

DEDICATION. 

1.  Dedication  of  Plaza — Recorded  Plat  and  Map — Convetancbs  of 
Lots — Rights  of  Public — Offeb  to  Dedicate — Acceptance — Re- 
vocation.— The  description  of  a  plaza  upon  a  recorded  map  and 
plat  of  land,  according  to  which  lots  were  sold  and  conveyed,  what- 
ever rights  may  be  thereby  conferred  upon  the  purchasers  of  lots, 
only  constitutes  an  offer  to  dedicate  the  plaza  to  public  use,  so  far 
as  the  rights  of  the  public  are  concerned.  An  acceptance  of  the 
offer  by  the  public  is  essential  to  constitute  a  dedication  as  to  it, 
and  the  offer  may  be  revoked,  as  to  the  public,  at  any  time  before 
its  acceptance  thereof.      (City  of  Anaheim  v.  T^angenberger,  008.) 

2.  Action  by  City  to  Quiet  Title — Pleading — Adverse  Claim — Re- 
vocation OF  Offer. — ^W'here  it  appears  that  the  offer  to  dedicate 
the  plaza  was  made  twenty  years  before  the  commencement  of  an 
action  by  the  city  to  quiet  title  thereto,  during  which  period  there 
was  no  express  or  implied  acceptance  of  the  offer  by  the  public,  and 

.  the  complaint  alleges  an  adverse  claim  of  the  defendant  to  the  land 
involved,  such  allegation  indicates  a  revocation  of  the  offer  prior 
to  the  filing  of  the  complaint.      (Id.) 

3.  Finding  against  Dedication — ^Absence  of  Proof  of  Acceptance. 
— In  the  absence  of  proof  of  an  acceptance  by  the  city  of  the  offer 
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to  dedicate  the  plaza  prior  to  the  commencement  of  the  action,  the 
court  was  justitied  in  finding  that  there  was  no  dedication  of  the 
plaza  to  public  use.     (Id.) 

DEED. 

1.  Deed  of  Grant — Previous  Convetanck  of  Water  Right— Breach 
OF  Impued  Covenant — ^Dauages. — A  deed  of  giant,  expressly 
granting  a  water  right  as  an  appurtenance  to  the  land  conveyed, 
implies  a  covenant  against  a  previous  conveyance  thereof;  and 
where  such  water  right  was  appurtenant  to  the  land,  when  the  ne- 
gotiations for  purchase  thereof  were  begun  by  the  grantee,  and 
was  conveyed  to  a  third  person,  prior  to  such  deed  of  grant,  the 
purchaser  is  entitled  to  recover  from  his  grantor  the  value  of  the 
water  right,  as  damages  for  the  breach  of  such  implied  covenant. 
(Lyles  V.  Perrin,  417.) 

2.  Pleading — Evidence    of     Deed — Immaterial    Variance — Defect 

Supplied  bt  Answer. — A  variance  between  the  complaint  and  the 
evidence,  as  to  the  deed,  is  immaterial,  if  it  could  not  have  preju- 
diced the  defendant.  Where  it  appears  that  the  defect  in  the  com- 
plaint was  supplied  by  the  express  allegations  of  the  answer,  and 
that  the  defendant  offered  the  deed  in  evidence,  he  could  not  be 
prejudiced  by  its  admission.     (Id.) 

See  Ejectment,  1,  6;  Fraudulent  Conveyance;  Husband  and  Wife; 
Mortgage,  6-8,  12;  Taxation,  1-4;  Vendor  and  Vendee. 

DEMURRER.    See  Judgment,  2,  3. 

DESERTION.    See  Divorce,  1,  4,  9-14. 

DIVORCE. 

1.  Desertion — Sufficiency  of  Compiaint — Absence  of  Demurrer — 

Objection  upon  Appeal. — A  complaint  for  divorce  by  a  wife  against 
her  husband,  alleging  that  on  a  certain  day  the  defendant  volun- 
tarily separated  himself  from  the  plaintiff,  without  any  fault  on 
her  part,  and  with  intent  to  desert  her,  and  has  continued  since, 
and  still  does  continue,  to  desert  her,  in  the  absence  of  a  demurrer 
for  a  defective  statement  of  the  facts,  is  not  subject  to  the  general 
objection,  upon  appeal,  that  it  does  not  state  a  cause  of  action 
for  desertion.     (Sheridan  v.  Sheridan,  88.) 

2.  Delay  of  Findings — Order  Denying  New  Trial — ^Review  upon 

Appeal. — A  delay  of  more  than  six  months  in  the  filing  of  find- 
ings, in  an  action  of  divorce,  after  judgment  was  ordered  for  the 
defendant,  is  not  ground  for  a  new  trial,  and  cannot  be  considered 
upon  appeal  from  an  order  denying  a  new  trial  to  the  plaintiff. 
(Kepfler  v.  Kepfler,  205.) 

3.  Sufficiency  of  Findings — ^Ultimate  Facts. — Findings  upon  the 
ultimate  facts  in  issue  in  the  action  for  divorce,  as  to  the  grounds 
of  divorce  allege<l  and  denied,  are   sufficient,  and  decisive?  of  the 
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case     It  is  not  necessary  to  find  upon  facts  merely  probati\'e  of 
the  ultimate  facts  found.      (Id.) 

4.  DK8ERTI0N — Driving  Plalntiff  krcm  Home  by  Cruelty — Finding 
AGAINST  Crlelty. — A  finding  ^^Iiieh  negatives  every  charge  of 
cruelty  alleged  in  the  complaint  must  be  treated  as  negativing  a 
cl.  rf»e  of  desertion  by  driving  the  plaintiff  from  her  home  by 
cruelty.      (Id.) 

5.  SrppoRT  OF  Findings — Conflicting  Evidence. — ^The  testimony  of 
the  defendant,  in  contradiction  of  that  of  the  plaintiff,  is  suflScient 
to  support  findings  for  the  defendant.      (Id.) 

C.  Extreme  Cruelty — Division  of  Community  Phopebty — Discbe- 
TION  OF  Court. — Where  a  divorce  was  granted  to  the  husband, 
as  cross-complainant,  on  the  ground  of  the  extreme  cruelty  of  the 
wife,  who  sued  for  a  divorce  as  plaintiff,  the  court  had  discretion 
to  award  seven  twelfths  of  the  community  property,  including  the 
homestead,  to  the  defendant,  and  to  award  the  remaining  five 
twelfths  to  the  plaintiff.     (Gorman  v.  Gorman,  378.) 

7.  Appeal — Review  of  Discretion — Evidence  not  Returned. — ^Al- 
though the  discretionary  action  of  the  court  in  such  a  case  is  ex- 
pressly made,  by  section  140  of  the  Civil  Code,  subject  to  revision 
upon  appeal  to  this  court,  yet  where  the  evidence  is  not  in  the  rec- 
ord, and  this  court  has  not  ''all  the  facts  of  the  case  and  the  condi- 
tion of  the  parties"  before  it,  and  cannot  say  that  the  division  was 
not  just,  the  action  of  the  superior  court  in  dividing  the  property 
will  not  be  disturbed  upon  appeal  of  the  divorced  husband.     (Id.) 

8.  Construction  of  Code  Provisions — ^I^imits  of  Discretion. — ^The 

provisions  of  section  146  of  the  Civil  Code  relating  to  the  divis- 
ion of  the  community  property,  where  a  divorce  is  granted  on  the 
ground  of  extreme  cruelty  or  adultery,  though  impliedly  r^uiring 
that  more  than  half  of  the  community  property  shall  be  awarded  to 
the  innocent  party,  does  not  otherwise  limit  the  discretion  of  the 
trial  court,  in  making  the  award,  by  any  general  rule.  The  pro- 
portion should  depend  upon  the  particular  circumstances  of  each 
case  Where  the  trial  court  has  exercised  a  legal  discretion,  this 
court,  though  clothed  with  the  power  of  "revision"  under  the 
statute,  will  be  slow  to  interfere  with  that  discretion.     (Id.) 

9.  Desertion — Pleading — Findings — Ultimate  and  Probattvb  Facts 
— Agreement  for  Separation — ^Refusal  of  Reconciliation.— In 
an  action  for  divorce  on  the  ground  of  desertion,  the  alleged  will- 
ful desertion  of  the  plaintiff  by  the  defendant  is  not  a  conclusion 
of  law,  but  is  the  ultimate  fact  to  be  pleaded  and  found;  and  where 
there  has  been  a  separation  of  the  parties  by  agreement,  an  offer  of 
reconciliation,  made  in  good  faith  by  the  plaintiff,  and  the  refusal 
thereof  by  the  defendant,  are  probative  facts,  tending  to  prove  de- 
sertion, and  need  not  be  pleaded  and  found.  (Howard  v.  How- 
ard, 346.) 

10.  Former  Cruelty  of  Husrand — Immaterial  Evidence. — ^Evidence 
of  the  former  cruelty  of  the  husband   in  striking  the  wile,  two 
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years  prior  to  the  agreement  for  separation,  and  seven  jears  prior 
to  the  husband's  offer  of  reconciliation  and  her  refusal  thereof,  is 
too  remote,  and  is  immaterial  to  the  issue  of  desertion  on  her  part, 
alleged  as  of  the  date  of  such  offer  and  refusal.     (Id.) 

11.  FoKMER  Judgment. — ^The  record  of  a  former  judgment  in  an  action 

for  a  divorce,  brought  by  the  "husband  on  the  ground  of  an  al- 
leged desertion  by  the  wife,  as  of  a  date  subsequent  to  the  agree- 
ment for  separation,  and  prior  to  the  offer  of  reconciliation,  in 
which  action  the  husband  was  defeated,  is  irrelevant  and  immaterial 
to  the  issue  of  desertion  alleged  aa  of  the  subsequent  date  of  the 
offer  and  refusal.     (Id.) 

12.  Good  Faith  or  OprEB — Conflicting  Evidence — Support  of  Find- 

ing.— Where  the  court  found,  upon  conflicting  evidence,  that  the 
offer  of  the  husband,  which  the  wife  refused,  was  made  in  good 
faith,  and  where,  on  the  face  of  the  testimony,  there  is  enough  evi- 
dence of  good  faith  to  justify  the  finding,  it  will  not  be  disturbed 
upon  appeal.    (Id.) 

13.  Subsequent  Offeb  afteb  Suit  Brought — Refusal — Maturity  of 
Action. — A  subsequent  offer  of  reconciliation,  made  by  the  plain- 
tiff after  suit  brought,  which  was  refused,  cannot  defeat  or  render 
premature  an  action  for  divorce  which  was  based  upon  an  al- 
leged desertion  as  of  the  date  of  a  prior  offer  and  refusal.     (Id.) 

14.  Effect  of  Acceptance. — An  acceptance  of  subsequent  offers  within 

one  year  after  the  date  of  the  prior  offer  and  refusal  would  have 
defeated  the  action;  but  an  acceptance  after  the  expiration  of 
the  year  could  not  defeat  it.     (Id.) 

See  Bona  Fide  Purchaser;  Mortgage,  14. 

DRAFT.    See  Negotiable  Instruments,  1-5. 

EJECTMENT. 

1.  Action    to    Quiet    Title— Deed    Void    fob    FBAni>— Evidencb — 

FoBMEB  Judgment  in  Ejectment — Estoppel. — In  an  action  to 
quiet  plaintifTs  title  to  land,  as  against  a  deed  fraudulently  pro- 
cured by  his  wife  and  her  son,  while  plaintiff  was  incapacitated,  a 
judgment  in  ejectment  against  the  plaintiff  in  a  former  action, 
brought  against  the  wife  and  the  tenant  of  the  administratrix  of  a 
deceased  son,  to  whom  the  premises  were  conveyed  by  the  wife,  with 
notice  of  the  fraud,  and  the  administratrix,  in  her  personal  capacity, 
who  was  not  in  possession  of  the  land,  is  not  admissible  in  evi- 
dence as  an  estoppel  against  the  plaintiff,  in  favor  of  the  adminis- 
tratrix and  a  child  of  the  deceased  son.     (Loftis  v.  Marshall,  394.) 

2.  Adjudication  in  Ejectment — ^Defendant  not  in  Possession. — ^An 

adjudication  in  ejectment,  in  favor  of  a  defendant  who  was  not  in 
possession  of  the  property,  does  not  involve  the  question  of  the 
plaintiff's  title,  as  to  such  defendant,  and  could  not  estop  the 
plaintiff  to  show  that  he  had  title,  in  an  action  to  quiet  his  title 
against  such  defendant.     (Id.) 
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3.  Judgment  in  Favob  of  Tenant — Estoppel  in  Favob  of  Landix>bd 
— Pabties. — ^A  judgment  in  ejectment^  in  favor  of  a  tenant,  is  Dot 
conclusive  as  an  estoppel  in  favor  of  the  landlord,  against  the  plain- 
tiff in  ejectment,  unless  the  landlord  appeared  openly  in  the  case.. 
and  was  permitted  by  the  court  to  undertake  the  defense  to  the 
action,  so  as  to  have  control  of  the  case  as  a  party  thereto;  and 
the  fact  that  the  tenant  was  represented  by  an  attorney  employed 
by  the  landlord  is  not  sufficient  to  establish  the  estoppel.     (Id.) 

4.  Landlobd    and   Tenant — Attobnment. — The   holder   of   the    legal 

title   may   maintain  ejectment  against  a   tenant   who   has  denied 
his  title  and  wrongfully  attorned  to  another  claimant,  who  has  no 
title  to  the  demanded  premises.      (Wise  v.  Eveland.  617.) 
6.  Attobnment  to  Divobced  Wife — Injunction  against  Husband — 
Exception  of  "Obdinaby  Business" — ^Deed  to  Plaintiff  to  Pay 
Debt. — Where  the  defendant  had  attorned  to  a  divorced  wife,  who 
had  sold  her  husband's  property  in  a  divorce  suit,  in  which   the 
husband  had  been  enjoined  from  disposing  of  his  property  pending 
the  suit,  with  the  exception  that  he  might  carry  on  his  '*usual  and 
ordinary   business,"   and   the   court  found   against   the   defendant 
on  the  denials  of  his  answer,  and  on  the  defense  of  attornment 
found    that   the   husband   had,    pending   such    suit,    conveyed   the 
property  in  dispute  to  the  plaintiff,  without  fraud,  to  pay  a  bona 
fide  debt,  such  finding  shows  title  in  the  plaintiff,  and  not  in  the 
wife,  and  the  attornment  of  the  defendant  to  her  is  not  a  sufficient 
defense.     (Id.) 

See  Bond;  Homestead,  1;  Public  Lands,  3 

ELECTION. 

1.  Election  Ballots — Identifying  Masks — Pubpose  of  Statute. — 
The  purpose  of  the  provision  of  section  1216  of  the  Political  Code, 
that  "no  voter  shall  place  any  mark  upon  his  ballot  by  which  it  may 
be  afterwards  identified  as  the  one  voted  by  him,"  is  to  destroy  the 
identify  of  the  ballot,  and  thereby  maintain  its  secrecy,  which  is 
one  of  the  cardinal  principles  on  which  the  present  ballot  law 
is  founded.  It  is  intended  to  cover  any  mark  made  by  the  voter 
which  may  serve  as  a  distinguishing  mark,  whether  made  with  the 
legally  authorized  stamp,  or  with  an  ordinary  pen  or  pencil. 
(Farnham  v.  Boland,  151.) 

2.  Use  of  Authobized  Stamp — Compliance  with  Law.— -If,  in  the 
use  of  the  authorized  stamp,  the  voter  keeps  within  the  law,  the 
ballot  will  not  be  rejected,  even  though  the  stamp  has  been  so 
used  that  the  cross  may  be  an  identifying  mark,  and  the  ballot 
should  not  be  rejected  for  trivial  reasons;  but  the  court  will  do  the 
best  it  can  to  hold  the  voter  to  a  strict  compliance  with  the  statute 
forbidding  identifying  marks  with  the  use  of  the  stamp.     (Id.) 

3.  Un authobized  Use  of  Stamp — ^Ballots  Rejected. — Ballots  must 
be  rejected  where,  by  an  unauthorized  use  of  the  stamp,  a  cross 
is  placed  in  a  square  opposite  which  there  is  no  candidate's  name, 
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or  upon  a  line  between  two  squares,  each  of  which  is  also  properly 
marked,  or  where  two  crosses  are  placed  after  a  candidate's  name, 
either  one  within  the  square  and  one  outside  of  it,  or  two  within 
the  square,  whether  separate  or  interlaced.  Each  and  all  of  such 
marks  are  identifying  marks  by  the  voter,  prohibited  by  the 
sUtute.     (Id.) 

*4.  Ballots  with  Stub  or  Numbeb  Attached — Carblesbnebs  of 
Election  Officers — Votes  not  Prejudiced. — ^The  law  only  forbids 
identifying  marks  made  by  the  voter;  and  ballots  cast  with  the 
stub  attached,  which  should  have  remained  in  the  ballot-book,  or 
bearing  the  number  which  it  was  the  duty  of  the  election  officers 
to  remove,  should  not  be  rejected.  The  malconduct  or  carelessness 
of  the  election  officers  in  the  discharge  of  their  duty  cannot  preju- 
dice the  voter,  where  a  fair  election  and  honest  count  are  not 
thereby  prevented.     (Id.) 

5.  Election  Contest — Review  upon  Appeal — Exceptions — Admis- 
sion OF  Ballots  for  Appellant — Practice — Decision. — ^Upon  ap- 
peal in  an  election  contest,  where  the  appellant  assigns  error  in 
the  admission  of  ballots  cast  for  the  respondent,  it  is  proper  prac- 
tice for  the  respondent  to  have  inserted  in  the  bill  of  exceptions  the 
exceptions  taken  to  the  rulings  of  the  court  in  the  admission  of  bal- 
lots cast  for  the  appellant.  Where  the  whole  case  is  not  presented 
in  the  record  upon  the  appeal,  if  error  appears  in  favor  of  the  ap- 
pellant, this  court,  in  deciding  the  case,  will  not  render  or  order 
final  judgment,  but  will  remand  the  case  for  a  new  trial.     (Id.) 

EMBEZZLEMENT.     See  Criminal  Law,  13-25. 

EMINENT  DOMAIN. 

1.  Action  to  Condemn  Land  for  Railroai>— Pleading — Construc- 
tion OF  Code. — A  railroad  company  organized  to  construct  and 
operate  a  steam-railroad  to  carry  passengers  and  freight  for  hire, 
is  a  common  carrier,  and  is  authorized  by  the  Code  of  Civil  Pro- 
cedure to  condemn  land  for  its  use;  and  it  need  not  aver  in  its 
complaint  that  it  was  organized  for  "public  transportation,"  as 
mentioned  in  subdivision  4  of  section  1238  of  the  Code  of  Civil 
Procedure.  The  clause  in  which  those  words  occur  was  intended  to 
qualify  only  the  words,  ''canals,  ditches,"  and  has  no  application 
to  railroads.  (San  Francisco  and  San  Joaquin  Valley  Ry.  Co.  v. 
Leviston,  412.) 

2.  Location,  General  Rolte,  and  Termini  of  Road — Certainty. 
— A  complaint  showing  an  incorporation  for  the  purpose  of  con- 
structing a  railroad,  "commencing  at  the  city  and  county  of  San 
Francisco,"  and  "running  in  a  general  easterly  direction  to  Stock- 
ton, and  thence  in  a  general  easterly  and  southerly  direction  to  a 
a  point  in  the  vicinity  of  Bakersfield,"  shows  the  location,  general 
route,  and  termini  of  the  road  with  sufficient  certainty.     (Id.) 
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3.  Fnnimos — ^Admissions — ^Evidbncb— Ehbob  without  Pbejudick. — 
Where  the  court,  in  the  action  to  condemn  land,  found  that  all  of 
the  allegations  of  the  complaint  were  true,  and  the  findings  of  the 
coiurt  and  verdict  covered  all  of  the  issues,  and  were  sustained  bj 
the  evidence,  an  erroneous  finding,  that  certain  allegations  of  tbe 
complaint  were  admitted  by  the  defendant  in  open  court,  is  not 
prejudicial  to  the  defendant.     (Id.) 

4.  IinxBBST— Costs — Gokdiiion  of  Ck>NDEMNATioir. — The  code  does 
not  provide  for  interest  on  the  verdict;  and  does  not  require  the 
payment  of  costs  as  a  condition  of  the  final  order  of  condemnation. 
The  only  oonditicm  imposed  is  the  payment  of  the  sum  of  money 
assessed,  within  thirty  days  after  final  judgment,  and  that  excludes 
any  other  condition.     (Id.) 

See  Ferries,  2. 

EQUrrr.    See  Counties,  10;  Specific  Perfomuinoe;  Trust 

ESTATES  OF  DECEASED  PERSONS. 

1.  Wnx — Coktbst  of  Pbobate— Special  Vebdiot— Ai?swebs  to  Quks- 
xioNB — ^Ultimatb  Faots — ^AuTHBNTiCATion. — ^Upon  a  contest  of  the 
probate  of  a  will,  it  is  proper  for  the  court  to  submit  to  the  jur j 
questions  relating  only  to  the  ultimate  facts  to  be  found,  covering 
the  issues  growing  out  of  the  contest;  and  the  embodiment  of  such 
questions  and  the  answers  thereto  as  the  verdict  of  the  jury,  fol- 
lowed by  a  certificate  signed  by  the  foreman,  showing  that  the  jury 
''do  find  the  foregoing  facts  and  verdict,"  constitutes  a  special  ver- 
dict of  the  jury  properly  authenticated.     (Estate  of  Keithley,  9.) 

2.  Evidence — ^Mental  Capacity  of  Testator — Qualification  of 
Witnesses — Intimate  Acquaintances — ^Discretion. — ^The  qualifi- 
cation of  witnesses,  as  "intimate  acquaintances/'  to  testify  to  the 
mental  capacity  of  the  testator  leaves  the  question  of  sufficient  ac- 
quaintance largely  in  the  discretion  of  the  court ;  and  its  ruling 
thereupon  will  not  be  disturbed  upon  appeal,  unless  there  is  a  clear 
abuse  of  discretion.     (Id.) 

3.  Appearance  and  Action  of  Testator  at  Particular  Time. — ^Any 
witness  acquainted  with  the  fact  may  testify  as  to  the  appearance, 
demeanor,  and  action  of  the  testator  at  a  particular  time*  and  as 
to  whether,  at  that  time,  he  acted  rationally,  or  appeared  rational 
to  the  witness.     (Id.) 

4.  Instructions — Practice. — It  is  better  practice  that  instructions 
should  not  be  numerous,  and  that  those  given  should  be  as  simple 
and  plain  as  possible,  and  cover  the  issues,  so  that  the  jury  may 
fully  understand  them.     (Id.) 

6.  Probate  or  Wnx — ^Destroyed  Olographic  Will — Signed  Copt — 
Fraudulent  Destruction  not  Shown. — ^An  olographic  will  de- 
stroyed in  the  lifetime  of  the  testator  cannot  be  admitted  to  pro- 
bate, if  not  "fraudulent  destroyed."  Such  a  will,  if.  destroyed  by 
a  friend  in  the  presence  of  the  testator,  as  being  in  his  expressed 
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opinion,  of  no  further  use  after  the  testator  had,  under  the  friend's 
advice,  executed  a  typewritten  eoiy,  signed  by  the  friend  as  a  wit- 
ness, was  not  "fraudulently  destroyed,"  within  the  meaning  of  sec- 
tion 1330  of  the  Code  of  Civil  Procedure.  (Estate  .of  Johnson, 
662.) 

6.  Fraud — Untrue  Assertion — ^Matter  of  Opinion. — ^The  ''assertion 
of  that  which  is  not  true,"  in  order  to  constitute  fraud,  under 
subdivision  2  of  section  1572  of  the  Code  of  Civil  Procedure,  must 
be  of  some  fact  not  warranted  by  the  information  of  the  person 
making  it,  and  cannot  be  held  to  include  the  opinion  of  the  person, 
however  erroneous  it  may  be,  or  however  positively  asserted.    (Id.) 

7.  Fees  Paid  under  Mistake  of  Law — Unconstitutionality  of  Ad 
Valorem  Fees — Action  by  Distributee. — Fees  paid  by  an  execu- 
tor to  the  county  clerk  on  the  appraised  value  of  the  property  of 
the  deceased  testator,  under  the  act  of  March  28,  1895,  which  was 
subsequently  held  unconstitutional  by  this  court,  as  to  such  fees, 
cannot  be  recovered  back  from  the  city  and  county  because  of  such 
subsequent  decision.  The  payment  was  according  to  the  under- 
starding  of  the  parties  as  to  the  law  prevailing  at  the  time,  and 
the  subsequent  decision  by  this  court  does  not  create  such  a  mis- 
take of  law  as  a  court  will  rectify.  (Wingerter  v.  City  and 
County  of  San  Francisco,  547.) 

8.  Possession  of  Realty — Rights  of  Heirs. — Though  the  heirs  of 
a  deceased  person,  prior  to  distribution,  have  no  right  of  possession 
and  control  of  the  realty  as  against  the  administrator,  yet,  as 
against  strangers  who  do  not  claim  under  the  administrator,  the 
heir  is  entitled  to  the  possession  of  lands  belonging  to  the  estate. 
(Berry  v.  Eyraud,  82.) 

0.  Undivided  Interest — ^Distinct  Leases  by  Different  Heirs — Oil 
Lease — Covenant  against  Saloon — ^I^ease  for  Saloon. — ^Where 
the  decedent  owned  an  undivided  third  interest  in  land,  and  one 
heir  only  joined  with  the  other  owners  in  a  lease  thereof  aa  oil- 
land,  covenanting  with  the  lessees  not  to  build  a  saloon  thereupon, 
the  remaining  heirs  are  entitled  to  be  let  into  possesion  jointly 
with  the  lessees,  who  do  not  claim  under  the  administrator,  and 
may  lease  to  third  parties  the  right  to  build  a  saloon  upon  the 
premises,  which  does  not  directly  disturb  the  operations  of  the  first 
lessees.   (Id.) 

10.  Injunction — ^Menace  to  Oil  Property. — Whatever  rights  of  in- 
junction the  first  lessees  may  have  against  their  lessors  for  breach 
of  their  covenant,  they  cannot  enjoin  the  lessees  of  the  other  heirs 
from  maintaining  the  saloon,  on  the  alleged  ground  that  it  is  a 
menace  and  danger  to  their  oil-tanks  and  other  inflammable  prop- 
erty, with  which  it  does  not  directly  interfere.     (Id.) 

11.  Attorney  for  Non-residents — ^Power  of  Court— Designation  in 

Order. — ^Before  the  court  can  make  an  order  appointing  an  attor- 
ney for  non-resident  devisees,  legatees,  heirs,  or  creditors  of  a  de- 
ceased person,  the  court  must  be  satisfied  that  such  persons  exist, 
and  the  order  must  designate  who  they  are,  and  if  their  names  are 
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not  known,  they  must  still  be  identified  in  some  mode  in  the  order. 
(Estate  of  Lux,  3.) 

12.  Non-resident  Represented  bt  his  Attobnbt — Functionb  of  Ap- 
pointee.— ^The  court  cannot  appoint  an  attorney  for  a  non-resident 
party  who  is  already  represented  by  his  own  attorney;  and  when- 
ever he  is  represented  by  an  attorney  employed  by  himself,  the 
functions  of  the  appointee  cease.     (Id.) 

13.  Compensation  of  Appointee — Payment  bt  Persons  Represented. 
— The  compensation  of  an  attorney  appointed  by  the  court  to  repre- 
sent non-resident  persons  interested  in  the  estate  is  to  be  paid  only 
on  account  of  the  interest  of  the  persons  represented,  and  nothing 
should  be  paid  out  of  the  estate  for  persons  named,  who  turn  out 
to  have  no  interest  in  the  estate.     (Id.) 

U.  Stipulated  Fee — ^Void  Order  for  Compensation — FfUfAL  Allow- 
ance.— Where  an  attorney,  appointed  to  represent  absent  heirs, 
agreed  with  them  for  a  stipulated  fee,  he  can  thereafter  recover 
from  them  no  greater  sum.  The  court  had  no  jurisdiction  to  make 
a  contract  for  the  absent  heirs;  and  an  order  made,  fixing  a  quar- 
terly compensation  to  be  paid  to  such  attorney  each  quarter-year 
during  administration,  was  void.  The  final  allowance  of  the  fee 
was  in  the  discretion  of  the  court,  and  was  to  be  judicially  de- 
termined by  the  court,  after  knowledge  of  the  facts,     (Id.) 

16.  Partial  Distribution — Petition  by  Widow — Continuance — ^Ap- 
peal from  Judgment — Estoppel. — ^Upon  petition  by  the  widow  for 
partial  distribution  of  real  property  of  her  deceased  husband,  al- 
leging that  the  property  was  community  property,  and  that  under 
the  will  she  had  a  life  estate  in  the  interest  devisable  by  her  hus- 
band, an  application  for  a  continuance  by  a  grantee  of  one  of  the 
devisees,  on  the  ground  that  an  appeal  was  pending  from  a  judg- 
ment adjudging  that  she  had  only  a  life  estate  in  the  entire  prop- 
erty, in  an  action  brought  by  such  grantee  to  cause  the  executrix 
widow  and  other  devisees  to  make  redemption  of  such  real  prop- 
erty from  a  sale  under  the  foreclosure  of  a  mortgage  thereupon,  or 
be  forever  barred  from  such  right,  was  properly  denied.  Such 
judgment,  if  it  should  be  affirmed,  could  not  be  pleaded  or  ad- 
mitted in  evidence  as  an  estoppel  upon  the  widow  to  claim  more 
than  a  life  estate  upon  distribution  of  the  estate.  (Estate  of 
Freud,  333.) 

16.  Action  to  Foreclose  Right  of  Redemption — ^Titlb  Incidentally 
Involved. — In  the  action  to  compel  redemption,  or  a  foreclosure  of 
the  right  of  the  defendants  to  redeem  the  property,  the  respective 
rights  of  the  parties  in  the  property  were  only  incidentally  in- 
volved. The  executrix  could  make  the  redemption  to  protect  the 
estate,  and  where  she  did  so,  the  judgment  fixing  the  rights  of  the 
devisees  to  contribute  toward  the  redemption  could  not  be  a  con- 
clusive adjudication  of  their  respective  interests  in  the  property  of 
the  estate.     (Id.) 
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17.  Exclusive  Jurisdiction  oveb  Estate. — ^The  court,  in  the  action 
to  foreclose  the  right  of  redemption,  had  no  jurisdiction  to  deter- 
mine the  matter  involved  in  a  distribution  of  the  estate  of  the  de- 
cedent. The  court,  having  probate  jurisdiction  over  the  estate,  has 
exclusive  jurisdiction  over  the  question  of  distribution  thereof,  and 
to  determine  the  interests  of  the  distributees  in  the  property  dis- 
tributed.    (Id.) 

18.  Impbopeb  Decbee  or  Pabtial  Distbibution — Obdeb  or  Salb— Af- 
PEAL. — ^A  decree  of  partial  distribution  of  real  property  is  improper, 
where  the  court  has  ordered  such  property  to  be  sold  to  pay  debts 
and  the  expenses  of  administration.  The  fact  that  such  order  is 
suspended  by  an  appeal  would  not  justify  a  distribution  which  would 
defeat  the  order  of  sale  if  it  should  be  affirmed.     (Id.) 

19.  Action  upon  Claim — ^Tobt  of  Testator  against  IntestIte — 
Agreed  Provision  in  Will — Satisfaction — Prior  Death  of  In- 
testate.— Where  a  wrong  done  by  a  deceased  testator  against  a 
deceased  intestate  was  settled  by  an  agreement  between  them  that 
the  former  should  make  provision  in  his  last  will  in  satisfaction 
thereof,  and  the  agreement  was  fully  performed  in  the  last  will 
of  the  testator,  the  claim  for  the  tort  was  thus  extinguished;  and 
the  fact  that  the  person  wronged  died  intestate  before  the  death  of 
the  testator  cannot  justify  the  presentation  of  a  claim  by  the  ad- 
ministrator of  the  deceased  intestate  against  the  estate  of  the  de- 
ceased testator,  or  support  an  action  upon  such  claim.  (Drink- 
house  V.  Merritt,  580.) 

20.  Remedy  under  Will  in  Probate  Jurisdiction. — If  the  estate  of 
the  deceased  intestate  has  any  interest  in  the  estate  of  the  deceased 
testator,  it  exists  by  virtue  of  the  will  of  the  Ititter,  and  is  the  ap- 
propriate subject  of  probate  jurisdiction  in  the  administration  and 
distribution  of  that  estate;  and  the  sole  remedy  of  the  adminis- 
trator of  the  intestate  is  to  be  sought  in  that  jurisdiction,  under  the 
will  of  the  testator.     (Id.) 

21.  Claim — ^Maturity  of  Contract — Statuib  of  Limitations. — ^A 
claim  against  the  estate  of  a  deceased  woman,  for  services  rendered 
to  her  in  her  lifetime,  which  were  agreed  to  be  paid  for  out  of 
the  proceeds  of  the  sale  of  certain  parcels  of  real  estate,  which  re- 
mained unsold  at  her  death,  shows  no  matured  cause  of  action 
against  the  decedent  in  her  lifetime,  and  cannot  be  barred  by  the 
statute  of  limitations,  which  did  not  begin  to  run  until  the  claim 
could  be  enforced.     (Thompson  ▼.  Orena,  26.) 

22.  Certainty  of  Claim — Real   Estate  not  Described. — ^The  claim 

against  the  estate  of  the  decedent  was  not  rendered  void  for  uncer- 
tainty, because  not  describing  the  real  estate,  the  proceeds  of  the 
sale  of  which  were  therein  referred  to  as  "arising  from  the  sale  of 
certain  pieces  of  real  property  belonging  to  said  decedent,"  which 
remained  unsold  at  the  time  of  her  death.  The  only  necessity  for  any 
reference  to  the  land  was  to  show  that  the  claim  was  not  bftned 
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by  the  statute,  and  the  description  of  the  land  was  not  essential  for 
that  purpose.      (Id.) 

23.  Aonoii  UPON  Claim — Pleading  of  Particulab  Details.— In    an 

action  upon  the  claim,  it  is  necessary  to  plead  particular  details, 
which  are  not  required  to  be  inserted  in  a  presented  claim  upon  a 
demand  which  is  due;  but  even  if  the  details  alleged  be  more  par- 
ticular than  is  necessary,  if  the  complaint  is  upon  the  same  cause 
of  action  set  out  in  the  claim,  sets  forth  the  same  services,  and 
states  the  same  agreement  referred  to  in  the  claim,  it  will  support 
a  recovery  thereupon.     <Id.) 

24.  Services  Rendered  Prior  to  Agreement — Statute  or  Limita- 
tions— Subsequent  Oral  Promise. — ^With  respect  to  services  ren- 
dered prior  to  the  making  of  the  contract  claimed,  the  statute  of 
limitations  began  to  run  as  soon  as  they  were  performed,  in  the 
absence  of  any  agreement  as  to  the  time  or  manner  of  payment 
therefor;  and  the  cause  of  action  therefor  could  not  be  taken  out 
of  the  operation  of  the  statute  by  any  subsequent  oral  promise  as 
to  a  future  time  or  mode  of  payment.     (Id.) 

25.  Evidence — Memorandum-book  or  Decedent. — ^A  private  memo- 
randum-book of  the  decedent,  containing  items  of  money  collected 
and  paid  out,  including  items  paid  to  plaintiff,  is  not  admissible  in 
evidence  against  the  plaintiff;  and  if  admitted,  it  was  properly 
stricken  out  on  plaintiff's  motion.     (Id.) 

26.  Action  by  Executors — Evidence — Letters  Testamentary. — ^In 
an  action  by  executors,  the  introduction  in  evidence  of  the  letters 
testamentary  is  sufficient  evidence  of  the  death  of  the  party  enti- 
tled to  sue,  and  of  an  order  appointing  the  plaintiffs  as  his  exec- 
utors.    (Garthwaite  v.  Bank  of  Tulare,  237.) 

See  Appeal,   14;   Bond,   1;   Corporations,  1-4;    Homestead,  4-0; 
Mechanic's  Liens,  1 ;  Will. 

ESTOPPEL. 

1.  Estoppel  in  Pais— New  Matter — ^Pleading. — An  estoppel  in  pais, 
arising  from  the  conduct  and  representations  of  the  plaintiff,  is 
new  matter,  and  the  facts  constituting  it  must  be  specially  pleaded, 
in  order  to  be  relied  on  in  bar  of  the  action.  (Ncwhall  v.  Hatch, 
269.) 

2.  Silence  in  Former  Action  not  an  Estoppel. — The  mere  silence 
of  the  plaintiff  in  the  former  action,  in  not  stating  the  fact  of  the 
renewal  of  the  note  secured  by  the  deed,  and  his  merely  allowing 
judgment  to  go  against  him,  without  an  amendment  of  the  com- 
plaint setting  up  such  fact,  does  not  constitute  an  estoppel  in  pais, 
which  could  preclude  the  statement  of  the  fact  of  such  renewal  in 
a  hew  action.  The  plaintiff  owed  no  duty  to  the  judgment  credit Dr 
of  the  mortgagor  to  inform  him  of  that  fact  in  the  prior  action. 
(Id.) 
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See  Bona  Fide  Purchaser,  4;  Corporations,  9-U;  Ejectment,  1-3; 
Estates  of  Deceased  Parsons^  15;  Mortgage,  7»  17;  Statute  of 
Frauds,  2;  Trust. 

EVIDENCE. 

iMPBACHliENT   OF    WITNE88— PaBRCDLAB    WBONOFUL    AOTS— ObOS8-EX* 

AMiNATiON — Collateral  Statbmentb  Conolusite. — ^A  witness  can- 
not be  impeached  by  evidence  of  particular  wrongful  acts;  and  his 
collateral  statements,  elicited  on  cross-examination,  relative  to 
such  acts,  and  to  his  deelarations  concerning  the  same,  not 
included  in  his  examination  in  chief,  and  wholly  outside  of  the 
issues,  are  conclusive,  and  cannot  be  contradicted  by  other  witnesses. 
(Steen  v.  Santa  Clara  Valley  Mill  and  Lumber  Company,  365.) 
See  Attorney  at  Law,  4;  Bond,  3;  Community  Property,  1,  4-6; 

Corporations,  9-13;  Criminal  Law,  1-10,  17-21,  27-29,  31,  33, 

39-42,  52-59,  64-66,  68-73,  76;  Damages,  1,  2;  Divorce,  7,  12; 

Eminent  Domain,  3;  Estates  of  Deceased  Persons,  2,  3,  25,  26; 

False  Imprisonment,  3;   Eminent  Domain,  2,  4;   Findings,   1; 

Fraudulent  Conveyance,  3;   Judgment,  13,   14;    Landlord  and 

Tenant;  Negligence,  6,  9, 11,  13,  14,  20,  31,  36,.36;  Partnership; 

Public  Lands,  4,  5;  Sales,  4,  5;  Taxation,  3,  4. 

EXECUTION.    See  Appeal,  1,  £• 

EXECUTORS  AND   ADMINISTRATORS.     See  Estates  of  Deceased 
Persons. 

FALSE  IMPRISONMENT. 

1.  Mistaken  Identity — Idewtiftiwg  Person  not  Liable. — One  who, 

without  malice,  but  acting  under  an  honest  mistake  as  to  the 
identity  of  a  party,  erroneously  identifies  such  person  to  an  arrest- 
ing officer,  who  thereupon  takes  him  into  custody,  is  not  liable 
for  the  false  imprisonment,  if  he  in  no  other  manner  either  aided 
or  assisted  in  the  wrongful  arrest,  or  directed,  requested,  or  ad- 
vised the  officer  to  make  it     (Miller  ▼.  Fano,  103.) 

2.  LlABIUTT  OF   AbBESTINO    OFFICER — CaBELJCSS    ArREST   OF    INNOCENT 

Person. — ^A  police-officer  who  makes  an  arrest  must  use  pru- 
dence and  diligence  to  find  out  if  the  party  arrested  is  the  party 
described  in  his  warrant,  and  if  he  willfully  or  carelessly  arrests 
an  innocent  party,  he  is  liable  for  false  imprisonment.     (Id.) 

8.  Evidence — Cibcumstancbb  of  Unlawful  Imprisonment. — In  an 
action  for  such  false  imprisonment,  all  the  facts  and  circumstances 
connected  with  his  unlawful  imprisonment,  including  his  treatment 
while  in  the  custody  of  other  police  officials,  to  whom  he  had  been 
surrendered,  are  admissible  in  evidence.     (Id.) 

FEES.     See  EsUtee  ^  Deceased  Person*,  7. 
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1.  Febrt  Franchise — ^Riveb  between  Counties — Sale  to  Highest 
Bidder  not  Requibed— Application  of  Statute. — The  act  of  1893 
(Stats.  1893,  p.  288)  requiring  the  sale  of  franchises  to  the  hig^best 
bidder  does  not  apply  to  a  franchise  for  a  ferry  over  a  river  be- 
tween two  counties;  but  such  franchise  is  regulated  by  sections 
2843  et  aeq.  of  the  Political  Code,  the  provisions  of  which  are  not 
repealed,  either  expressly  or  by  implication,  by  the  act  of  1893. 
(Pool  V.  iSimmons,  621.) 

2.  Action  to  Condemn  Land  fob  Ferry — Evidence — Public  Use — 
Determination  of  Supervisors  (Conclusive. — In  an 'action  to  con- 
demn land  for  a  ferry-landing,  under  a  franchise  over  a  river  be- 
tween two  counties,  granted  by  the  board  of  supervisors  of  tbe 
proper  county,  testimony  for  the  defendants,  to  show  that  the  ferry 
was  not  a  public  use,  is  not  admissible.  The  determination  by  the 
board,  upon  evidence  adduced  before  it,  that  the  ferry  waa  a  public 
necessity,  is  conclusive  in  such  action.     (Id.) 

3.  Notice  op  Hearing  of  Application — Affidavit  of  Pubucation — 

Principal  Clerk. — ^An  affidavit  of  publication  of  the  notice  of 
hearing  of  the  application  for  the  franchise  was  properly  made  by 
the  principal  clerk,  who  is  shown  by  the  affidavit  to  have  charge  of 
all  the  advertisements  in  the  paper.     (Id.)    ' 

4.  Contest  of  Application — ^Location  of  Ferrt — ^Determination  of 

Board— Evidence. — Where  it  appears  that  the  defendants  appeared 
before  the  board  and  contested  the  application  for  the  ferry  fran- 
chise, and  had  a  full  hearing  after  notice  given,  the  questions  as 
to  whether  the  location  of  the  ferry  by  the  board  would  best  sub- 
serve the  use  of  the  public  and  be  least  injurious  to  the  defend- 
ants, were  for  the  determination  of  the  board  upon  such  hearing, 
and  evidence  thereupon  is  not  admissible  for  the  defendants  in  an 
action  to  condemn  their  land  for  the  ferry.     (Id.) 

6.  Venue  of  Action — ^Right  of  Condemnation. — The  action  to  con- 
demn the  land  was  properly  brought  in  the  county  in  which  the 
land  was  situated;  and  the  grant  of  the  ferry  franchise,  properly 
made  to  the  plaintiffs  by  the  board  of  supervisors  of  the  other 
county  as  provided  by  law,  gave  to  them  the  right  to  maintain 
the  action.     (Id.) 

FILING  PAPERS.    See  Appeal,  3-7. 

FINDINGS. 
1.  Decision  by  Different  Judge — Stipulation— Review  upon  Ap* 
peal— Presumptions — Sufficiency  of  Evidence. — ^A  judge  other 
than  the  trial  judge,  who  passes  upon  the  evidence  stands  in  the 
shoes  of  the  trial  judge;  and  the  fact  that  the  judge  who,  by  stipu- 
lation of  the  parties,  decided  the  cause  and  made  the  findings 
was  not  the  one  before  whom  the  witnesses  appeared  at  the  trial 
cannot  change  the  presumptions,  upon  appeal,  in  favor  of  the  de- 
cision of  the  trial  court,  nor  affect  the  rule  that  this  court  will  not 


Digitized  by  VjOOQIC 


Fraudulent  Conveyance.         735 

FINDINGS    ( Continued ). 

disturb  a  finding,  if  the  evidence  nlating  thereto  is  substantially 
conflicting,  nor  unless  there  is  either  an  entire  absence  of  evidence 
to  support  it,  or  so  Blight  evidence  as  to  show  an  abuse  of  discre- 
tion.    (Blood  V.  La  Serena  Land  and  Water  Co.,  361.) 

2.  Construction — General  ahd  Spboial  Finding. — A  general  find- 
ing that  certain  averments  of  the  complaint  are  true  will  be  con- 
trolled by  a  special  finding  inconsistent  with  such  general  finding. 
(McCormiek  v.  National  Surety  Co.,  610.) 

Sec  Divorce,  2-5.  9;  Eminent  Domain,  3;  Husband  and  Wife^  3,  5; 
Partnership;   Pleadings,  1;  Pledge,  2. 

FORGERY.     See  Negotiable  Instnunenta,  7,  10. 

FRANCHISE.    See  Ferries. 

FRAUD.    See  Estates  of  Deceased  Persons,  5,  6. 

FRAUDULENT  CONVEYANCE. 

1.  Unrecobded  Deed  of  Gift  to  Wife — Fraud     upon     Subbkqucnt 

Creditors  of  Husband. — A  deed  of  gift  by  a  husband  to  his  wife, 
which  was  fraudulent  in  its  inception  and  was  made  and  left  un- 
recorded for  the  express  purpose  of  defrauding  his  subsequent  cred- 
itors, by  obtaining  future  credit  upon  the  property  as  his  own,  is 
void  as  to  subsequent  creditors  so  defrauded.  (Bush  k  Mallett 
Co.  V.  Helbing,  676.) 

2.  Test  of  Invalidity — Fraud  of  Grantor — Innocence  of  Grantee 

Immaterial. — The  test  of  the  invalidity  of  such  deed  of  gift  is  the 
fraudulent  motive  on  the  part  of  the  grantor ;  and  the  innocence  or 
want  of  knowledge  of  the  fraud  on  the  part  of  the  grantee  is  imma- 
terial. The  grantee,  however  innoeent,  cannot  retain  the  fruits  of 
a  voluntary  fraudulent  transfer.     (Id.) 

3.  Evidence — Acts  and  Declarations  of  Grantor  after  Deed,  and 
before  Record — Absence  of  Notice  by  Grantee. — In  an  action  by 
a  creditor,  who  relied  upon  the  possession  and  apparent  owner- 
ship of  the  husband  in  contracting  for  materials  to  improve  the 
property,  while  the  deed  to  the  wife  remained  unrecorded,  evidence 
is  admissible  to  show  that  after  the  transfer,  and  before  the  record 
of  the  deed,  the  husband  had  supervision  and  charge  of  the  prop- 
erty as  his  own,  and  exercised  acts  of  ownership,  over  the  same  in 
his  own  name,  and  showed  the  property  to  the  plaintiff,  and  told 
him  that  he  owned  it,  and  that  the  wife  told  no  one  about  the  deed 
until  the  day  before  it  was  recorded.     (Id.) 

4.  Absence  of  Record  a  Badgk  of  Fraud. — ^The  fact  that  the  deed 
was  kept  secret  and  not  recorded,  in  such  a  case  as  this,  is  a  very 
potent  badge  of  fraud.     (Id.) 

5.  Sufficiency  of  Complaint — Statute  of  Limitations — Ignorance 
OF  Fraud. — ^Where  the  plaintiff  alleged  a  fraud,  committed  by  in- 
ducing him  to  sign  a  deed  while  incapacitated  from  drunkeiineBSy 
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and  upon  the  false  representation  that  it  was  a  letter,  and  that  in 
pursuance  of  the  conspiracy  ami  the  fraudulent  and  deceitful  acta 
of  the  persons  who  committed  the  alleged  fraud,  plaintiff  was  kept 
in  ignorance  of  the  grant  or  deed  until  a  date  less  than  three  years 
before  the  commencement  of  the  action,  the  complaint  sufficiently 
alleged  the  discovery  of  the  fraud  within  that  period.  (Loftis  ▼. 
Marshall,  394.) 

6.  Ignorance  of  Subsequbnt  Deed  and  Reoobd. — ^It  was  not  neces- 
sary for  the  plaintiff  to  aver  ignorance  of  the  subsequent  deed  from 
plaintiff's  wife  to  her  soUi  nor  ignorance  of  the  recording  thereof. 
(Id.) 

7.  DisoovKET  OF  Fraud  hot  Material— Void  Deed — ^Limitation — 
Adverse  Possession. — ^Assuming  the  fraudulent  deed  to  be  void, 
the  discovery  of  the  fraud  was  not  material,  and  an  action  could 
be  brought  at  any  time,  except  as  against  an  adverse  possession  of 
five  years.     (Id.) 

8.  Mortgage — Deed  of  Third  Party  Procured  bt  Fraud  of  Debtor — 

Securitt  for  Pre-existing  Debt — Innocent  Creditor  not  Pro- 
TSCTED. — An  innocent  creditor,  who,  without  knowledge  of  the  fraud 
of  his  debtor,  accepts  as  security  for  a  pre-existing  debt  a  deed  frau- 
dulently procured  by  his  debtor  to  be  made  from  a  third  party  to 
the  creditor,  under  an  agreement  by  the  debtor  that  he  was  to  secure 
a  loan  thereon  from  the  creditor  for  the  use  of  such  third  party, 
and  was  to  return  the  deed  or  a  reconveyance  if  the  loan  was  not 
obtained  and  delivered  to  the  third  party  within  a  time  specified, 
has  suffered  no  loss  by  reason  of  the  deed,  and  cannot  enforce  it  as 
a  mortgage  for  the  pre-existing  debt  of  his  debtor  against  the  third 
party.     (Macdonald  v.  Cool,  502.) 

9.  Agency  Defined  in  Receipt — Ostensible  Agency. — ^The  agency  of 
the  debtor  for  such  third  party  having  been  specifically  defined  in 
the  receipt  for  the  deed,  the  creditor  cannot  rely  upon  any  osten- 
sible  agency  by  reason  of  the  delivery  of  the  deed  to  his  debtor, 
but  if  dealing  with  the  debtor  as  an  agent  of  such  third  party,  was 
put  upon  inquiry  as  to  the  terms  of  the  agency.     (Id.) 

10.  Inapplicable  Maxim — ^Loss  of  One  of  Two  Innocent  Parties. — 
The  maxim  that  where  one  of  two  innocent  parties  must  suffer  loss, 
it  is  to  be  borne  by  the  one  whose  fault  or  neglect  occasioned  the  loss 
cannot  apply  where  no  loss  was  occasioned  to  the  other  party  by 
such  fault  or  neglect.     (Id.) 

11.  Mistake  between  Innocent  Parties — Consideration. — ^The  deed 

fraudulently  procured  by  the  debtor  from  the  third  party  to  the 
creditor  was  as  between  the  innocent  parties,  an  entire  mistake, 
which  vitiates  it  as  a  mortgage  as  between  them  for  the  pre-exist* 
ing  debt  of  the  debtor  to  the  creditor;  &nd  the  question  is  not 
wnether  there  was  such  consideration  as  would  support  a  contract 
(Id.) 
See  Ejectment,  !• 
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GIFT.    See  Fraudulent  Conveyance,  1-4;  Husband  and  Wife,  1-3. 
GRANTOR  AND  GRANTEE.    See  Deed;  Vendor  and  Vendei. 

GUARDIAN  AND  WARD. 

Misappropriation  by  Fatheb.— A  father,  who  is  the  guardian  of  the 
estate  of  his  minor  child,  who  misappropriates  it  to  his  own  use, 
is  properly  charged  therewith  in  his  account,  and  cannot  claim  credit 
for  expenses  paid  by  him  for  the  maintenance  of  the  child  after 
such  misappropriation.  (Estate  of  Ceas,  114.) 
See  Insane  Persons,  6,  8. 

HOMESTEAD. 

1.  Ejectment — ^Ptjcading — Statement  of  "CJost**  Value.— In  an  ac- 
tion of  ejectment  by  a  wife  to  recover  the  possession  of  a  home- 
stead, of  which  the  husband  had  made  a  lease  without  her  sig- 
nature, where  the  complaint  set  forth  a  copy  of  the  declaration  of 
homestead,  attached  as  an  exhibit  to  the  complaint,  which  purported 
to  state  the  actual  ''cost"  value  of  the  property,  instead  of  its  actual 
cash  value,  as  required  by  the  statute,  such  complaint  does  not 
state  a  cause  of  action,  and  a  demurrer  thereto  should  have  been 
sustained.     (Tappendorff  v.  Moranda,  419.) 

8.  GOMPUANGB  WITH  HOMESTEAD  LaW  ESSENTIAL. — ^The  right  to  a 
homestead,  with  the  privileges  and  immunities  incident  thereto,  is 
of  statutory  creation,  and  exists  only  upon  compliance  with  the  re- 
quirements of  the  statute.     (Id.) 

S.  Amendment  of  Complaint — Service — Imfbopeb  Judgment  by  De- 
fault.— ^The  amendment  of  the  complaint  so  as  to  conform  to  the 
declaration  of  homestead,  which  in  fact  stated  the  actual  cash  value 
of  the  premises,  was  in  matter  of  substance,  and  had  the  effect  to 
set  aside  a  default  of  the  defendant,  previously  entered,  and  no 
judgment  by  default  could  be  entered  upon  the  amended  complaint 
without  proof  of  service  thereof  upon  the  defendant,  and  a  default 
thereafter  occurring.  The  court  erred  in  rendering  judgment 
against  the  defendant  without  proof  of  such  service.     (Id.) 

4.  Estates  of  Deceased  Persons — Probate  Homestead — Farming- 
land  without  Dwelling. — Farming-land  upon  which  there  is  no 
dwelling,  and  which  had  not  been  lawfully  claimed  as  a  homestead, 
and  was  not  lived  upon  at  the  time  of  the  husband's  death,  cannot 
be  set  apart  to  the  widow  as  a  probate  homestead,  by  the  superior 
court,  under  section  1465  of  the  Code  of  Civil  Procedure.  (Estate 
of  Gallagher,  96.) 

ff.  Burned  Dwelling  not  Rebuilt — Invalid  Claim  of  Homestead — 
Offer  of  Widow  to  Rebuild. — ^Though  the  spouses  formerly  lived 
for  many  years  upon  the  farming-land  in  question,  in  a  dwelling- 
house  thereupon,  which  was  destroyed  by  fire  several  years  prior  to 
the  husband's  death,  and  never  rebuilt;  and  though  the  wife,  while 
they  were  living  upon  the  land,  filed  an  invalid  claim  of  homestead 
CXXXIV.  Cal.— 47 
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HOMESTEAD  (Continued). 

thereupon,  which  slic  believed  to  be  valid;  and  though  aa  widow, 
when  applying  for  the  homestead,  i^he  ofTered  to  rebuild  the  burned 
'  dwelling, — none  of  these  facts  can  alTect  the  legal  question  in- 
volved, or  justify  the  superior  court  in  setting  apart  to  the  widow, 
as  a  probate  homestead,  the  bare  farming-land,  which  was  neither 
occupied  as  a  home,  nor  suitable  to  be  a  home,  at  the  time  of  the 
husband^s  death.     (Id.) 

6.  Nature  of  Homestead  Right— Statute  Law — Justice  wot  Ook- 
sioERED. — A  homestead  right  is  a  creation  of  modern  statute  Imw, 
and  can  only  be  acquired  in  substantial  compliance  therewith.  The 
question  whether  it  would  be  just  to  set  apart  a  probate  homestead, 
which  the  law  does  not  permit^  cannot  be  considered.     (Id.) 

HUSBAND  AND  WIFE. 

1.  COMMUNITT    AND    SePARATB    PbOFEBTT — ^PBESUMPnOK — QlTT    FBOM 

Husband  to  Wife — Conveyance  by  Thibd  Pabtt. — ^The  presump- 
tion that  property  acquired  by  either  spouse  during  marriage  ia 
community  property  cannot  apply  where  the  transaction  was,  in 
effect,  a  gift  from  the  husband  to  the  wife,  and  the  conveyance  was 
made  to  her  with  the  husband's  consent^  by  a  third  party,  in  piur- 
suance  of  the  husband's  agreement  with  the  grantor  for  an  exchange 
of  his  separate  property  for  the  lot  deeded  by  him.  (Hamilton  t. 
Hubbard,  603.) 

2.  Payment  or  Ck>NsiDEBATiON — Resulting  Tbust  not  Pbe8umei>— 

Pbesumption  or  Advancement  ob  Gift.— The  presumption  of  a  re- 
sulting trust  in  favor  of  one  who  advances  the  consideration  for  a 
conveyance  taken  in  the  name  of  another,  only  applies  between 
strangers  to  each  other,  and  does  not  apply  where  the  conveyance  ia 
to  any  person  for  whom  the  person  paying  the  consideration  is  under 
some  natural,  moral,  or  legal  obligation  to  provide.  In  such  case, 
the  presumption  is,  that  the  purchase  and  conveyance  was  intended 
to  be  an  advancement  or  gift  for  the  benefit  of  the  nominal  pur- 
chaser or  grantee.     (Id.) 

3.  Finding  against  Evidence. — A  finding  that  property  proved  to 

have  been  deeded  to  the  wife  by  a  third  party,  at  the  husband's  re- 
quest, in  exchange  for  the  separate  property  of  the  husband,  con- 
veyed to  the  grantors,  is  the  community  property  of  the  husband 
and  wife,  is  against  the  evidence.     (Id.) 

4.  Injunction  against  Disposition  of  Husband's  Pbofebtt — Ezckp* 

TiON  OF  "Ordinabt  BUSINESS" — Deed  IN  GooD  Faith  TO  Pat  Debt 
— Pbesumption. — ^An  injunction  restraining  the  defendant  in  a  di- 
vorce suit  from  disposing  of  his  property,  real  or  personal,  pending 
the  suit,  excepting  that  he  was  permitted  to  carry  on  his  usual  and 
ordinary  business,  will,  in  the  absence  of  proof  to  the  contrary,  be 
presumed  to  include  within  the  exception  of  "ordinary  business" 
a  conveyance  made  in  good  faith  by  the  defendant  to  pay  an  honest 
debt,  of  long  standing,  to  a  creditor,  who  accepted  the  same  in  good 
faith,  in  satisfaction  of  his  demand.     (White  v.  Wise,  613.) 
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HUSBAXD  AND  WIFE   (Continued). 

5.  Specihc  Findings — Incorrect  Conclusion  of  Law — ^\''iolatiow  of 
Injunction — Right  to  Judgment. — In  an  action  involving  the 
validity  of  such  deed,  where  the  court  made  speeitic  findings  as^o 
the  absence  of  fraud,  and  as  to  the  good  faith  of  the  parties  to  the 
conveyance  made  and  taken  in  satisfaction  of  such  debt,  a  further 
finding  made,  that  the  transaction  was  not  in  the  ordinary  course  of 
business,  and  was  in  violation  of  the  injunction,  and  void,  must  be 
regarded  as  of  a  mere  conclusion  of  law  incorrectly  drawn  from  the 
specific  facts  found,  and  inconsistent  therewith,  and  the  holder  of 
the  deed  is  entitled  to  judgment  upon  the  findings.     (Id.) 

See  Bona  Fide  Purchaser;  Community  Property;  Divorce;  Eject- 
ment, 5;  Fraudulent  Conveyance,  1-3;  Specific  Performance,  2. 

INFANTS.     See  Guardian  and  Ward. 

INJUNCTION.     Se«  Estates  of   Deceased   Persons,   10;  Husband  and 
Wife,  4,  6;  Water  and  Water  Rights,  2. 

INSANE  PERSONS. 

1.  Support  of  Insane  Adult  Son — Common  Law — Statutory  Action 
against  Father — Remedy. — The  right  to  maintain  an  action  against 
a  father  for  the  support  of  his  insane  adult  son  did  not  exist  at 
common  law;  and  if  it  exists  in  this  state,  it  is  purely  a  creation  of 
statute,  and  the  remedy  therefor  must  be  only  that  expressly  pro- 
vided for  in  the  stetute.     (Napa  State  Hospital  v.  Flaherty,  315.) 

2.  Repeal  of  Remedy — Loss  of  Right. — If  the  remedy  for  a  right 
created  solely  by  statute  is  repealed  while  the  right  is  still  inchoate, 
and  not  reduced  to  possession  or  judgment,  the  right  is  thereby 
lost,  provided  the  repealing  statute  does  not  contain  a  saving  clause. 
(Id.) 

3.  Improper  Action  by  Treasurer  of  State  Hospital. — The  treas- 
urer of  the  Napa  State  Hospital  has  no  statutory  power  to  main- 
tain an  action  in  the  name  of  the  hospital  to  compel  payment  by  a 
father  for  the  support  of  his  insane  adult  son  at  the  former  insane 
asylum.  If  the  right  of  action  against  the  father,  under  section  8 
of  the  Insanity  Law  of  1889  (Stats.  1889,  p.  330),  has  not  been  re- 
pealed by  the  Insanity  Law  of  1897,  it  can  only  be  enforced  by  the 
board  of  trustees  or  managers  of  the  hospital,  as  the  successors  of 
the  board  of  trustees  of  the  insane  asylum.     (Id.) 

4.  Action  fob  Demand 'Accruing  to  Hospital — Want  of  Jubisdic- 
WON  OF  Superior  Court. — The  right  given  to  the  treasurer  of  the 
state  hospital  to  recover  upon  any  cause  of  action  accruing  to  the 
hospital  cannot  sustain  an  action  by  him  in  the  superior  court, 
where  the  treasurer  has  no  authority  to  collect  an  amount  sued  for, 
which  accrued  to  the  state  insane  asylum,  and  the  amount  alleged 
which  accrued  to  the  hospital  is  less  than  three  hundred  dollars. 
(Id.) 
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INSANE  PERSONS   (Continued). 

6.  Liability  for  Necessaries  at  State  Hospital — Order  for  Pay- 
ments BY  Guardian. — An  insane  person  is  liable  for  the  reasonable 

*  value  of  necessaries  furnished  for  his  support  at  the  state  hospital, 
as  required  by  the  huv  of  the  state;  and  where  his  estate  is  suffi- 
cient for  his  support,  an  order  may  be  made  by  the  superior  ooui-t 
requiring  the  guardian  to  make  payments  for  his  care  and  support 
at  the  state  hospital.     (Estate  of  Yturburru,  607.) 

6.  Constitutionality  of  Statute — General  Law — ^Taxation — Sup- 
port OF  Hospital. — The  law  requiring  that  patients  at  the  hos- 
pitals for  the  insane  shall  be  there  supported  out  of  their  own  es- 
tates is  wise  and  reasonable,  and  does  not  violate  the  constitution. 
The  law  is  general,  and  is  based  upon  a  proper  classification.  It 
does  not  impose  double  taxation,  or  any  taxation;  and  the  money 
ordered  paid  goes  to  the  support  of  the  hospital,  only  because  the 
patient  is  there  supported.     (Id.) 

7.  Insanity  Law — Constitutional  Law — Notice  Prior  to  Commit- 
ment— ^DuE  Process  of  Law. — The  provisions  of  the  act  of  March 
31,  '1897,  known  as  the  Insanity  Law,  so  far  as  they  purport  to  au- 
thorize the  commitment  to  and  retention  in  an  asylum  of  a  person 
alleged  to  be  insane  without  giving  him  prior  notice  and  an  oppor- 
tunity to  be  heard  on  the  cliarge  against  him,  lack  the  essential 
elements  of  due  process  of  law,  and  are  unconstitutional.  (Matter 
of  Lambert,  620.) 

8.  Action  upo?j  Note — Insane  Defendant — Service  of  Summons — 
Appearance  by  Guardian — Jurisdiction — Appeal. — In  an  action 
upon  a  note,  found  to  have  been  executed  by  the  defendant  when 
he  was  competent  to  contract,  though  he  was  found  to  have  been 
afterwards  committed  to  an  insane  asylum,  where  it  appears  that 
the  service  of  summons  was  made  both  upon  the  defendant  and 
upon  his  duly  appointed  guardian,  and  that  the  answer  was  en- 
titled in  the  name  of  the  defendant,  in  which  the  guardian  answered 
"for  said  insane  person  and  for  himself,'*  the  court  acquired  juris- 
diction of  the  person  of  the  insane  defendant,  and  the  judgment 
against  him,  being  supported  by  the  pleadings  and  findings,  will 
be  affirmed  upon  appeal  therefrom.     (Mullen  v.  Dunn,  247.) 

INSOLVENCY. 

1.  Action  by  Assignee — Insufficient  Defense — Conditional  Ten- 
der.— In  an  action  by  the  assignee  of  an  insolvent  debtor  to  recover 
personal  property  transferred  t«  the  defendant  in  violation  of  the 
insolvent  law,  an  answer  pleading  a  tender  of  possession  of  the 
property,  coupled  with  the  conditions  that  if  the  court  shall  fijially 
determine  that  defendant  was  the  owner,  defendant  would  hold 
plaintiff  responsible  in  damages,  and  that  defendant  did  not  by  the 
tender  waive  his  claim  of  ownership,  presents  no  defense.  (Per- 
kins V.  Maier  &  Zobelein  Brewery,  372.) 

2.  Construction  of  Insolvent  Law — Surrender  by  Preferred  Credi- 
tor— Claims  to  Dividends. — Section  50  of  the  Insolvent  Law  of 
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INSOLVENCY  ( Continued ) . 

1895,  relating  to  a  surrender  of  the  possession  of  property  by  a 
preferred  creditor,  refers  only  to  the  proof  of  claims  against  the 
estate,  and  the  right  of  such  creditor  to  dividends  therefrom,  and 
has  no  reference  to  the  pleadings  or  defenses  in  an  action.     (Id.) 

3.  Ownership  by  Insolvent — Conditional  Sale — Conflicting  Evi- 
dence— Support  of  Finding. — ^A  finding  that  the  insolvent  was  the 
absolute  owner  of  the  property  in  controversy  is  sustained  by  evi- 
dence tending  to  prove  the  same,  notwithstanding  conflicting  evi- 
dence of  an  oral  bargain  for  a  conditional  sale  of  the  property  to 
him  by  the  defendant,  leaving  the  title  thereto  in  the  defendant 
while  the  purchase-money  remained  unpaid.     (Id.) 

4.  Kehedies  of  Assignee — Replevin — Detinue — ^Trover. — Under  the 

provisions  of  the  Insolvent  Act  of  1805,  the  assignee  has  the  same 
choice  of  remedies  as  a  private  individual.  He  may  sue  for  the 
property  of  the  insolvent,  or  its  value  in  case  a  delivery  cannot 
be  had,  with  damages  for  its  detention,  in  an  action  of  replevin  or 
detinue,  or  may  sue  in  trover  to  recover  the  value  thereof  only,  in 
ease  of  ft  wrongful  conversion  by  the  defendant.     (Id.) 

6.  Action  by  Assignee — Preference  of  Creditor — Notice  of  Insol- 
vency— Verdict  against  Evidence. — In  an  action  by  an  assignee 
in  insolvency  to  recover  the  value  of  goods  of  the  insolvent  at- 
tached and  sold  by  a  creditor,  a  verdict  for  the  defendant  is  against 
the  evidence,  where  it  appears  without  conflict  that  the  creditor 
either  knew  or  had  reasonable  cause  to  believe  that  the  debtor  was 
insolvent  within  the  meaning  of  the  statute,  and  that  the  debtor 
also  knew  that  fact,  and  that  the  purpose  of  both  of  the  parties  in 
procuring  the  attachment,  judgment,  and  execution  was  to  give  a 
preference  to  such  creditor,  and  prevent  the  property  of  the  insol- 
vent from  being  distributed  ratably  among  his  creditors.  (Levy  v. 
Irvine,  664.) 

6.  Means  of  Knowledge  of  Insolvency — Creditor  Put  upon  In- 
quiry.— Where  the  creditor  had  full  means  of  knowledge  of  the 
debtor's  insolvency,  and  ample  opportunity  to  discover  the  facts 
from  the  books  of  the  debtor,  placed  in  his  hands,  if  he  failed  to 
investigate  when  thus  put  upon  inquiry,  he  is  chargeable  with  all 
the  knowledge  of  the  insolvency,  which  he  would  reasonably  have 
acquired  if  he  had  performed  his  duty.     (Id.) 

7.  Willful  Ignorance  Equivaixnt  to  Knowledge. — A  creditor  cannot 
willfully  shut  his  eyes  to  the  means  of  information  known  to  be  at 
hand,  and  if  he  does  so,  his  willing  ignorance  must  be  regarded 
as  equivalent  to  actual  knowledge.     (Id.) 

INSTRUCTIONS.  See  Criminal  Law,  22,  24,  30,  32,  36,  43-46,  59,  60. 
74-76;  Damages,  1-3;  Estates  of  Deceased  Persons,  4;  Negli- 
gence, 8,  12,  17,  18,  24,  32. 

INSURANCE.    See  Appeal,  1,  2. 

Digitized  by  LjOOQ IC 


742  Interest. 

INTEREST.    See  Eminent  Domain,  4;   Mortgage,  8,  4j  Recknuitioil 

District. 

JUDGMENT. 

1.  Judgment  by  Default— Ordeb  SEmNo  Aside— DisoBsnoir — Af- 
FEAL. — The  exercise  of  the  discretion  of  the  ooxirt  in  setting  aside  a 
judgment  by  default,  for  mistake,  inadvertence,  surprise,  or  eKCOfl- 
able  neglect  of  the  defaulting  party,  under  the  authority  oonferred 
by  section  473  of  the  Ck>de  of  Civil  Procedure,  will  not  be  disturbed 
upon  appeal,  unless  an  abuse  of  such  discretion  plainly  appears. 
The  discretion  of  the  court  is  best  exercised  when  it  tends  to  bring 
about  a  judgment  upon  the  merits  of  the  controversy.  (Win- 
chester V.  Black,  126.) 

2.  RUI£    OF    GOUBT — IliFBOFEB    DeTAUI;!? — ^RULING    UPOK    DeMUBBEB 

Absence  of  Notice. — Under  a  rule  of  court  providing  for  ten  daja 
after  notice  of  an  order  overruling  or  sustaining  a  demurrer  in 
which  the  adverse  party  may  answer  or  amend,  if  the  court  did  not 
refuse  leave  to  the  defendant  to  answer,  or  impose  terms  of  answer- 
ing in  the  absence  of  notice  of  an  order  dismissing  a  demurrer  which 
the  defendant  failed  to  urge,  the  default  of  the  defendant  was  im- 
properly entered.     (Id.) 

8.  Rights  of  Defendant  upon  Deicubbeb — ^Effect  of  Obdeb  DisiasB- 
ING  Demubbeb. — A  defendant  who  has  interposed  a  demurrer  to 
the  complaint  has  the  right  to  a  direct  decision  of  the  issue  of  law 
thereby  presented,  whether  he  fails  to  urge  it  or  not.  The  court  la 
not  authorized  to  strike  out  the  demurrer,  or  to  dismiss  it  for  want 
of  prosecution;  and  an  order  dismissing  the  demurrer  on  that 
ground  has  the  same  e£fect  as  an  order  overruling  the  demurrer, 
and  is  equivalent  thereto,  as  respects  the  right  of  the  defendant  to 
notice  thereof  before  default.     (Id.) 

4.  Fobheb  Judgment — ^Res  Adjudigata — Demubbeb— St atutb  of 
Limitations — Action  upon  Additional  Pbomise. — ^A  former  judg- 
ment, rendered  upon  demurrer  to  a  complaint,  on  the  ground  that 
the  action  appeared  upon  the  face  of  the  complaint  to  have  been 
barred  by  the  statute  of  limitations,  is  not  a  bar  to  a  new  action 
based  upon  an  additional  promise,  preventing  the  bar  of  the  stat- 
ute. [McFarland,  J.,  dissenting.]    (Newhall  v.  Hatch,  269.) 

5.  Judgment  upon  Demubbeb,  when  and  when  not  a  Bab. — ^A  judg- 
ment rendered  upon  the  sustaining  of  a  demurrer  to  a  complaint 
will  be  a  bar  to  another  action  for  recovery  upon  the  same  facts; 
but  if  other  facts  are  stated,  which  supply  the  defects  of  the  first 
complaint,  or  which  present  a  different  cause  of  action,  the  judg- 
ment upon  the  demurrer  will  not  be  a  bar  to  the  second  action. 
(W.) 

6.  AonoN  UPON  Judgment— AccBUAL  of  Cause  of  Action — Finautt 
— Statute  of  Limitations. — A  6ause  of  action  upon  a  judgment 
does  not  accrue  until  the  judgment  becomes  final,  and  admissible  in 
evidence.  The  statute  of  limitations  does  not  begin  to  run  against 
an  action  upon  the  judgment  from  the  date  of  its  entry,  but  only 
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ftfter  the  lapse  of  the  period  within  which  an  appeal  might  he  taken 
from  the  judgment,  if  none  is  taken  therefrom,  or  after  the  final  de- 
termination following  an  appeal  so  taken.  (Feeney  v.  Hinckley, 
467.) 

7.  Vacation — Entbt  of  Sboond  Judgment — Cobbbction — ^Prbsuxf- 
TI0N8 — Ooixateral  Attack. — ^The  court  has  power  to  correct  its 
records  so  that  the  judgment  shall  conform  to  its  order;  and  where 
a  judgment  was  set  aside  on  the  ground  that  it  was  entered  by  the 
clerk  without  direction  therefor,  and  the  court  subsequently  ordered 
the  entry  of  a  second  judgment,  such  second  judgment  must  be 
deemed  the  true  and  final  judgment  in  the  case;  and  the  action  of 
the  court  must  be  presumed  correct  and  within  its  jurisdiction,  in 
the  absence  of  any  showing  in  the  record  to  the  contrary.  Its  ac- 
tion cannot  be  impeached  by  any  matter  outside  of  the  record, 
upon  a  collateral  attack.     (Galvin  v.  Palmer,  426.) 

8.  NoncB  or  Obdeb  Vacating  Judgment— Jubisoiction — Ck)NCLU8ivE 
Pbbsumption. — ^A  party  making  a  collateral  attack  upon  a  judg- 
ment or  order  must  show  by  the  record  that  the  court  did  not  have 
jurisdiction ;  and  where  the  record  is  silent  as  to  whether  the  plain- 
tiff knew  that  the  first  judgment  had  been  vacated,  it  will  be  con- 
clusively presumed  that  they  had  notice  thereof  or  consented  there- 
to; and  the  fact  that  they  did  not  in  fact  know  that  the  first  judg- 
ment had  been  vacated,  and  the  second  one  entered,  cannot  relieve 
them  from  its  conclusive  effect.     (Id.) 

9.  Cbosb-oomflaint — Pbopbibtt  or  Pleading. — ^The  question  whether 
a  cross-complaint  was  a  proper  pleading  or  not  in  the  former  action 
could  only  be  inquired  into  by  a  direct  appeal  from  the  judgment 
in  favor  of  the  cross-complaint  therein,  and  cannot  be  considered 
upon  a  collateral  attack  in  another  action.     (Id.) 

10.  Settino  Aside  Judgment  of  Dismissal— Mistasx  of  Plaintiff — 
Settlement  or  AonoN — Ovebsight  of  Assigned  Claim — ^Appeal. 
— A  plaintiff  who,  by  mistaken  oversight  of  a  small  assigned  claim, 
included  in  the  complaint,  but  not  in  the  prayer  for  judgment,  set- 
tled the  action  for  the  amount  of  the  principal  claim  and  costs,  and 
consented  to  a  judgment  of  dismissal  thereof,  may,  upon  exercising 
diligence  and  taking  proper  steps  after  discovery  of  the  mistake,  be 
relieved  against  the  judgment  of  dismissal,  under  section  473  of  the 
Code  of  Civil  Procedure;  and  an  order  granting  such  relief  will 
not  be  disturbed  upon  appeal.  (Palace  Hardware  Co,  v.  Smith, 
S81.) 

11.  CONSTBUCnON   OF    COD»— CONSENT   TO   JUDGMENT— RbUEF   AGAINST 

Mistake— Mutuality— JuBiSDicnoN. — Section  473  of  the  Code  of 
Civil  Procedure  is  remedial,  and  is  to  be  liberally  construed,  so  as 
to  include  a  judgment  in  favor  of  as  well  as  against  the  moving 
party,  and  to  include  a  judgment  of  dismissal  against  the  moving 
party,  consented  ^  by  him  to  his  injury,  under  a  mistake  of  fact, 
which  is  excusable  under  the  terms  of  the  statute.  The  mistake 
relieved  against  need  not  be  mutual;  nor  can  the  entry  of  the  dis- 
missal by  the  consent  or  order  of  the  plaintiff  under  the  mistake  of 


Digitized  by  LjOOQ IC 


744  Jurisdiction. 


JUDGMENT  (Continued). 

fact  on  his  part,  whatever  effect  it  may  have  as  a  retraxit  in  bar 
of  another  action,  affect  the  jurisdiction  of  the  court  to  grant  relief 
against  the«,mistake,  by  vacating  the  judgment  under  the  code  pro- 
vision.    (Id.) 

12.  Discretion  of  Trial  Court — ^Appeal. — Applications  for  relief  un- 

der section  473  of  the  Code  of  Civil  Procedure  are  addressed  to  the 
sound  legal  discretion  of  the  trial  court,  and  its  action  in  granting 
or  refusing  such  application  will  not  be  disturbed  upon  appeal, 
unless  it  clearly  appears  that  the  court  has  abused  its  discretion. 
(Id.) 

13.  Q.uiETiNo  Title — Homestead — Saia  for  Alimony — Deeds — Ap- 
peal BY  Divorced  Husband — Evidence. — In  an  action  brought  by  a 
divorced  husband  to  quiet  his  title  to  a  homestead  declared  upon 
community  property  which  had  been  sold  by  the  divorced  wife  un- 
der an  execution  for  alimony,  to  which  action  the  purchaser  at  the 
sale,  and  the  grantees  of  the  interest  of  the  divorced  wife  in  the 
homestead,  were  made  defendants,  although  it  appears  that  the  di- 
vorced husband  had  appealed  from  the  judgment  of  divorce,  and 
from  the  order  granting  alimony,  the  judgment,  order,  execution 
deed  to  the  purchaser,  and  deeds  from  the  divorced  wife,  are  ad- 
missible in  evidence  to  show  contingent  rights  in  the  defendants, 
which  are  entitled  to  be  protected  by  the  decree  quieting  the  plain 
tiff's  title.     (Smith  v.  Smith,  117.) 

14.  Rules  as  to  Judgment  Suspended  bt  Appeal — Abatement — Con- 
tinuance— Use  as  Evidence. — In  order  to  secure  the  use,  as  evi- 
dence, of  a  judgment  suspended  by  appeal,  it  may,  in  a  proper  case^ 
be  pleaded  in  abatement,  until  it  becomes  final,  when  it  may  be 
pleaded  in  bar  by  supplemental  answer.  A  better  mode  to  avoid 
an  unjust  conclusion,  in  general,  is  to  move  for  a  continuance  until 
the  suspended  judgment  can  be  used  as  evidence.  But,  without  re- 
gard to  these  remedies,  the  rule  that,  pending  an  appeal,  the  judg- 
ment cannot  be  used  as  evidence  to  establish  the  right  adjudicated, 
or  to  show  an  estoppel  by  judgment,  does  not  operate  to  preclude 
its  use  as  evidence  to  establish  an  indirect  or  contingent  right  in 
the  defendants  sued  in  an  action  to  quiet  title,  to  which  right  the 
decree  for  the  plaintiff  must  be  subject.     (Id.) 

See  Appeal,  9,  17;  Attorney  at  Law,  1-3;  Divorce,  11 ;  Ejectment, 
1-3;  Homestead,  3;  Mechanic's  Liens,  4;  Pleadings,  1;  Ven- 
dor and  Vendee,  2,  8. 

JURISDICTION.  See  Appeal,  17;  Bond,  4;  Conversion,  1;  Counties, 
9,  10;  Criminal  Law,  26;  Estates  of  Deceased  Persons,  17;  In- 
sane Persons,  8;  Judgment,  8,  11;  Summons. 

JURY  AND  JUR0K8.  See  Criminal  Law,  27,  36,  38,  46,  48-51,  62; 
Estates  of  Deceased  Persons,  1 ;  New  Trial,  4-6. 

LAND.     See  Public  Lands. 
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LANDLORD  AND  TENANT. 

1.  Lbasb  of  House  not  Occupied  bt  Tenaitt— Action  fob  Bent— Is- 

sue AS  to  Gontemtt  of  Hiking — Conflicting  Evidence — Suffobt 
of  Findings. — In  an  action  for  rent  upon  a  lease  of  a  house  for  six 
months,  where  the  defendant  did  not  occupy  the  house  leased,  and 
the  only  issue  presented  by  the  pleadings  was,  whether  the  defend- 
ant had  hired  the  premises  leased,  and  the  eyidence  was  highly 
conflicting  upon  that  issue,  the  findings  in  favor  of  the  plaintiff  will 
not  be  disturbed  upon  appeal.  [Held,  contra,  by  Beatty,  C.  J.,  and 
Temple,  J.,  dissenting,  that  upon  certain  undisputed  facts  testified 
to,  the  plaintiff  was  not  entitled  to  recover.]  (Fitzhugh  y.  Baird, 
570.) 

2.  Possession  bt  Lessor — ^Recoupment  not  Pleaded— Evidence. — 

Where  the  defendant  pleaded  no  recoupment  on  account  of  the 
lessor's  possession  of  the  leased  premises,  and  did  not  offer  evidence 
to  show  that  the  possession  was  of  any  value  to  the  lessor,  and  the 
lessor  testified  to  the  effect  that  the  occupancy  taken  was  to  protect 
the  house  and  its  contents  from  injury  in  case  it  should  remain 
vacant,  such  possession  cannot  a£fect  the  liability  of  the  lessee  for 
the  rent.     (Id.) 

3.  Advice  of  Physician  to  Lessee — Cboss-examination — Pbivilege. 
— ^Upon  proper  cross-examination  of  the  defendant  lessee,  the  ad- 
vice of  a  physician,  as  to  moving  into  the  house  may  be  proved,  if 
not  shown  to  be  in  any  respect  privileged.     (Id.) 

See  Contempt;  Damages;   Ejectment,  3-5;   Estates  of  Deceased 
Persons,  0,  10;  Statute  of  Frauds,  2. 

LARCENY.    See  Criminal  Law,  26,  73-76. 

LICENSE. 

1.  License  Tax^-Poweb  of  Supebvibobs  in  Municipalities  Repealed. 
— ^Under  the  act  of  1901  (Stats.  1901,  p.  635),  adding  section  3366 
to  the  Political  Code,  the  power  of  county  supervisors  to  license 
business  for  revenue  purposes  within  the  limits  of  municipalities  is 
repealed  by  necessary  implication;  and  they  are  forbidden  to  im- 
pose any  license  tax,  either  for  purposes  of  revenue  or  regulation, 
within  such  limits.     (Ex  parte  Pflrrmann,  143.) 

2.  Constitutional  Law— Title  of  Act — Duplicity — Single  Subject- 
matter. — ^The  title  of  the  act  of  1901  entitled  "An  act  to  add  a 
new  section  to  the  Political  Code  of  the  state  of  California,  to  be 
known  as  section  3366,  relating  to  the  powers  of  boards  of  super- 
visors, city  councils,  and  town  trustees,  in  their  respective  counties, 
cities,  and  towns,  to  impose  a  license  tax,"  is  in  furtherance  of 
section  11  of  article  XI  of  the  constitution,  and  there  is  no  dupli- 
city in  the  subject-matter.  It  contains  a  single  subject-matter,  re- 
lating to  the  issuance  of  licenses,  for  regulative  purposes,  by  coun- 
ties, cities,  and  towns.     (Id.) 

3.  Construction  in  Relation  to  Title — ^"License  Tax" — ^Pbesump- 
TiON  OF  Validity. — The  act  of  1901  is  to  be  presumed  valid,  and 
80  construed,  if  possible.     The  words  'license  tax,"  in  the  title, 
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will  not  be  construed  to  mean  'license  taxes  for  revenue/'  which  are 
thereby  repealed,  but  are  to  be  construed  as  synonynious .  with 
''license  fee  or  charge/'  as  a  police  regulation.     (Id.) 

4.  CoNSTBUonoN  OF  CoNSTiTunow — ^PowER  OF  Legisiatube. — Section 
12  of  article  XI  of  the  constitution,  forbidding  power  to  the  legis- 
lature to  impose  taxes  for  county,  city,  town,  or  other  municipal 
purposes,  but  authorizing  it  by  general  laws  to  vest  power  in  the 
corporate  authorities  to  assess  and  collect  taxes  for  such  purposes, 
does  not  prohibit  the  legislature  from  forbidding  them  to  collect  a 
license  tax  for  revenue.     (Id.) 

ff.  Effect  of  Special  Ixtoonsisteitt  Act  of  Sake  Date.— The  special 
act  of  the  same  date  with  the  act  establishing  section  3366  of  the 
Political  Code,  applicable  only  to  municipal  corporations  of  the 
fifth  class,  and  inconsistently  providing  for  power  of  such  corpora- 
tions to  license  for  purposes  both  "of  regulation  and  revenue,''  if  it 
be  considered  as  passed  subsequently,  could  only  operate  to  repeal 
that  section  pro  ianto;  and  if  considered  as  an  unconstitutional 
special  law,  it  will  not  be  construed  to  render  void  the  general  law 
by  being  incorporated  therein,  and  read  as  part  thereof.  (Id.) 

LIEN. 

Lien  upon  Pboceedb  of  Mini>— Advances  bt  Pabt  Owneb — Contbact 
Excluding  Pebsonal  Liabilitt— Absence  of  Bbeach — Forkclos- 
UBE. — ^Under  a  contract  which  gave  the  management  of  a  mine  to 
one  part  owner,  and  a  right  to  reimbursement  for  all  advances  from 
the  proceeds  of  the  working  of  the  mine,  but  which  expressly  ex- 
cluded any  personal  liability  of  the  other  part  owners  for  any  part 
of  such  advances,  and  did  not  guarantee  any  sufficiency  of  proceeds, 
so  long  as  the  contract  is  not  broken  by  the  other  part  owners,  no 
lien  arises  for  advances  against  their  interests  whicit  can  be  en- 
forced otherwise  than  by  working  the  mine,  and  no  action  will  lie 
under  the  contract  for  the  foreclosure  of  a  lien  upon  and  sale  of 
their  interests.  (Frowenfeld  v.  Hastings,  128.) 
6ee  Contract,  1,  2;  Mechanic's  Liens. 

LIMITATIONS.     See  Statute  of  Limitations. 

LOTTERY  TICKETS.     See  Municipal  Corporations. 

MANDAMUS. 

Default  of  Defendant — Denial  of  Writ — ^Apfbal — ^Ebbob  not  Ap- 
pearing.— In  a  mandamus  proceeding,  the  allegations  of  the  peti- 
tion are  not  taken  as  true  because  of  the  default  of  the  defendant, 
but  the  court  must  hear  the  cause  notwithstanding,  and  where, 
upon  such  hearing,  the  writ  was  denied,  the  judgment  of  the  court 
must  be  affirmed  upon  tippeal  of  the  defendant,  if  it  is  not  shown  by 
the  record  that  the  court  erred  in  refusing  the  writ,  and  that  su^ 
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a  case  was  made  before  it  as    required    its    issuance.     (Jackson 
School  District  of  Amador  County  v.  Culbert,  508.) 
See  Bill  of  Exceptions;  Counties,  7-10;  New  Trial,  1;  Taxation* 
7,8. 

MARRIED  WOMEN.    See  Community  Property,  2. 

MASTER  AND  SERVANT.    See  Negligence,  1-3,  7-9. 

MEASUBE  OF  DAMAGES.    See  Damages. 

MECHANIC'S  LIENS. 

1.  Estate  or  Dbcbased  Pkbsok — ^Poweb  of  Executob— Invalid  Claih 
OF  Lien — ^Agbbemekt  of  Heirs  and  Purcuaseb. — ^An  executor  has 
no  power,  without  an  order  of  court,  to  make  a  contract  which 
would  give  a  right  to  file  liens  upon  the  property  of  the  estate; 
and  an  invalid  claim  of  lien,  based  on  a  contract  made  with  the 
executor  alone,  without  such  order,  cannot  be  made  valid  by  con- 
sent  or  agreement  of  the  heirs  to  pay  for  the  work,  or  by  an  agree- 
ment that  a  purchaser  of  the  estate  should  assume  the  debt  and  pay 
for  the  work.     (San  Francisco  Paying  Co.  v.  Fairfield,  220.) 

2.  Statutory  Lien — ^Assumption  of  Debt — ^Equitable  Lien— Fbb- 
SONAI.  Liability. — ^A  mechanic's  lien  is  purely  statutory,  and  can 
only  be  acquired  by  compliance  with  the  statute.  The  assumption 
of  the  debt  for  the  work  does  not  create  an  equitable  lien,  in  the 
absence  of  an  agreement  therefor,  but  only  creates  a  personal  lia- 
bility.    (Id.) 

3.  Causes  of  Action  not  Separately  Stated — Remedy  by  Motion. — 

The  objection  that  causes  of  action  are  not  separately  stated  is  to 
be  made  by  motion,  and  not  by  demurrer.     (Id.) 

4.  Impboper  Sustaining  of  Demurrer — Right  to  Personal  Judg- 

ment— ^Parties. — Where  the  complaint  in  an  action  to  foreclose  a 
mechanic's  lien  shows  an  invalid  claim  of  lien,  but  also  shows  a  right 
to  a  personal  judgment  against  a  purchaser  of  the  property  and  her 
husband,  who,  in  consideration  of  the  purchase,  had  agreed  and 
promised  to  assume  and  pay  the  amount  of  the  claim,  and  who  were 
proper  and  necessary  parties  to  the  foreclosure  suit,  it  is  error  to 
sustain  a  demurrer  to  the  entire  complaint.  Although  the  fore- 
closure may  be  denied,  the  personal  action  may  proceed  against  those 
parties.     (Id.) 

AHNES  AND  MINING. 
1.  Mining  Claim — Option  to  Pubohass — Expense  of  Prospecting— 
Consideration  or  Option — Reasonable  Requirement. — ^Where  an 
option  is  given  to  purchase  a  mining  claim,  an  agreement  that  the 
proposed  purchaser  shall  expend  money  in  prospecting  the  mine 
by  the  sinking  of  a  shaft,  to  enabla  him  to  exercise  hia  option,  is  a 
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pledge  of  good  faith,  and  is  a  reasonable  requirement;  and  the  ex- 
penditure made  in  exploiting  the  mine  is  in  consideration  of  the 
option.     (Benson  v.  Braun,  41.) 

2.  Option  wot  Exercised — Failuhe  of  Tttlb— Retubal  of  Deed — 

Expense  not  Recoverable — Value  not  Enhanced. — Where  the 
proposed  purchaser  does  not  appear  to  have  exercised  his  option  by 
tender  of  the  purchase-money  or  otherwise,  he  cannot,  merely  be- 
cause he  refused  the  tender  of  a  deed  by  the  vendor  for  failure  of 
title  to  one  half  of  the  mine,  recover  from  the  vendor  the  money 
expended  in  sinking  the  shaft,  which  is  not  shoA^'n  to  have  disoov- 
ered  that  the  mine  was  of  any  value,  and  which  is  found  not  at  all 
to  have  enhanced  its  value.     (Id.) 

3.  Mineral  Lands — Placer  Claim — Certificate  of  Purchase — ^Un- 

authorized Reservation  in  Patent — Known  Lodes. — A  certificate 
of  purchase  of  a  phicer-mining  claim,  issued  under  the  Placer  Act 
of  July  9,  1870,  prior  to  the  passage  of  the  General  Mining  Act  of 
May  10,  1872,  conferred  upon  the  purchaser  an  equitable  title,  and 
vested  right  to  a  patent,  which  was  not  subject  to  section  11  of  the 
latter  act;  and  a  reservation,  made  in  a  patent  for  such  claim,  is- 
sued after  May  10,  1872,  of  all  known  lodes  within  the  limits  of 
the  placer  claim,  was  unauthorized  and  void.  (Cranes  Guldi  Min- 
ing Co.  V.  Scherrer,  350.) 

4.  Title  to  Minerals — Subsequent  Location  of  Lode  Claim. — In 

the  absence  of  a  prior  location  of  a  known  lode  within  the  limits 
of  the  placer  claim,  and  a  contest  thereupon  in  the  land-office,  the 
patent  granted  under  the  certificate  of  purchase  issued  prior  to  the 
act  of  1872  conferred  upon  the  purchaser  the  title  to  all  minerals 
within  such  limits;  and  a  subsequent  location,  made  by  another 
person,  of  a  lode  previously  known  to  exist  therein,  is  invalid  and 
void.  (Id.) 
6.  Mine  upon  Homestead — Improvements  under  Oral  Oontraot— 
Refusal  to  Sign  Agreed  Writing — Recovery  of  Improvements-* 
Findings — Conflicting  Evidence. — ^Mining  machinery  and  other 
improvements  erected  by  the  plaintiffs  upon  a  mine  situated  upon 
the  homestead  of  the  defendants,  under  an  oral  contract  therefor, 
and  for  possession  and  an  interest  in  the  mine,  which  it  was  agreed 
should  be  wTitten  and  executed  by  the  parties,  but  which,  when 
drafted  by  the  plaintiffs,  and  orally  assented  to  as  correct  by  the  de- 
fendants, who  agreed  to  sign  it,  they  finally  refused  to  sign,  and 
thereupon  ousted  the  plaintiffs,  after  the  improvements  were  com- 
pleted as  agreed,  may  be  recovered  by  the  plaintiffs,  under  findings, 
upon  substantially  conflicting  evidence  of  such  facts  alleged  in  the 
complaint,  which  showed  that  the  plaintiffs,  as  tenants  at  will 
under  the  oral  contract,  were  entitled  to  remove  the  improvements, 
and  to  have  possession  for  that  purpose,  and  that  the  improvements 
were  not  so  constructed  as  to  be  an  integral  part  of  the  mine,  and 
could  be  removed  without  injury  to  the  realty.  (Goodwin  v.  Per- 
kins, 564.) 
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6.  Rkco^-ert  of  Improvements  as  Pebsonal  Property — Possession — 
Tenancy  at  Will. — The  machinery  and  other  iniproveraents,  under 
the  facts  of  the  case,  may  be  recovered  as  personal  property,  upon 
demand  therefor,  and  refusal  to  deliver  the  same  without  tempo- 
rary possession  of  the  premises,  and  without  reference  to  any  ten- 
ancy at  will  upon  the  homestead  premises,  which  could  be  created 
only  as  provided  by  law,  by  a  properly  acknowledged  instrument. 
[Per  Temple,  J.,  specially  concurring.]      (Id.) 

7.  Mining  Claims — Water  Rights — ^DncH — Prior  Appropriation — 

Injunction — Findings  against  Evidence. — In  an  action  by  the 
owner  of  a  mining  claim  to  enjoin  interference  with  the  plaintiff's 
ditch,  which  conveyed  water  for  mining  purposes  across  defendant's 
claim,  findings  in  favor  of  the  defendant,  under  his  cross-complaint 
seeking  an  injunction  against  the  plaintiff,  to  the  effect  that  he  had 
made  a  prior  location  of  the  water  right  and  of  his  quartz  mine, 
are  against  evidence  which  shows  the  initiation  of  a  prior  right  to 
the  water  and  ditch  in  the  plaintiff,  and  does  not  show  any  notice 
of  appropriation  of  the  water  by  the  defendant,  but  shows  that 
the  defendant's  first  use  of  the  water  was  subsequent  in  point  of 
time  to  plaintiff's  appropriation  thereof,  and  does  not  show  that  the 
defendant  had  discovered  any  minerals  within  his  quartz  location 
until  after  plaintiff's  right  to  maintain  his  ditch  had  attached. 
(Tuolumne  Consolidated  Mining  Co.  v.  Maier,  683.) 

8.  Location  of  Mining  Claim— Discovert  of  Mineral. — ^There  can 
be  no  valid  location  of  a  mining  claim  without  an  actual  discovery 
of  mineral  thereon;  and  conceding  that  a  previous  location  without 
such  discovery  may  become  valid  by  a  subsequent  discovery  of 
mineral,  the  land  must  be  treated  as  government  land  up  to  the  time 
of  such  discovery.  A  location  based  upon  a  discovery  within  the 
limits  of  another  existing  and  valid  location  Ib  void.     (Id.) 

MINORS.     See  Guardian  and  Ward. 

MISTAKE.     See  Estates  of  Deceased  Persons,  7;  False  Imprisonment; 
Fraudulent  Conveyance,  11;  Judgment,  10,  11;  Taxation,  7,  8. 

MORTGAGE. 

1.  Foreclosure  of  Mortgage — Sale  of  Real  Property  Pursuant  to 
Decree — Writ  of  Assistance. — Where  a  sale  of  real  property  has 
been  regularly  made  pursuant  to  the  decree  in  an  action  foreclosing 
a  mortgage  thereupon,  it  should  not  be  set  aside ;  and  a  writ  of  as- 
sistance is  properly  issued  to  place  the  purchaser  at  the  foreclosure 
sale  in  possession  of  the  mortgaged  premises  after  the  time  for  re- 
demption has  expired.     (Taylor  v.  Ellenberger,  31.) 

2.  Real  and  Personal  Property  Mortgages — Separate  Sales — 
Modified  Judgment — Excessive  Interest. — Where  this  court  di- 
rected that  the  amounts  due  on  real  and  personal  property  mort- 
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gages,  included  in  the  same  action,  be  separately  adjudicated,  and 
■eparate  sales  ordered,  for  a  proper  application  of  the  proceeds,  in 
modifying  the  judgment  under  such  direction  it  was  excessire  to 
compute  conventional  interest  to  the  date  of  the  modified  decree. 
The  proper  apportionment  should  be  of  the  amoimts  separately 
found  due  on  the  different  mortgages  at  the  date  of  the  original 
decree,  with  legal  interest  from  that  date  to  the  dates  of  the  respec- 
tiye  sales,  and  such  amounts  are  to  be  credited  as  of  the  dates  of  the 
sales,  with  the  net  proceeds  thereof,  to  ascertain  the  proper  defi- 
ciencies.    (Id.) 

3.  Gotbmfobahbous  IivSTBuiaarT— Void  GoinsAor— Paticbnt  of 
HoBTOAQB  Tax — ^FoBnmnuB  or  IirasiaEST. — ^Where  a  note  and  mort- 
gage bore  interest  at  one  per  cent  per  month,  a  cotemporaneoiu 
instrument,  signed  by  the  mortgagee,  agreeing  to  exact  no  more  in- 
terest than  eight  per  cent  per  annum,  and  to  refund  all  interest 
paid  over  eight  per  cent,  after  he  had  paid  the  mortgage  tax  out  of 
said  one  per  cent  per  month,  is  to  be  construed  as  one  with  the  note 
and  mortgage,  and  as  constituting  an  agreement  that  the  mortgagors 
would  pay  the  mortgage  tax,  not  exceeding  four  per  cent  upon  the 
amount  of  the  note,  in  addition  to  the  exacted  interest  of  eight  per 
cent.  Such  oontract  is  void,  under  section  4  of  article  XIII  of  the 
oonstitution,  and  forfeits  all  unpaid  interest  upon  the  note  and 
mortgage.     (Matthews  ▼.  Onnerd,  84.) 

4.  Payment  of  Taxes  bt  Mostgagors — Cbbdit  ufok  Mortqage. — - 
Where  the  taxes  upon  the  mortgage  were  in  fact  paid  by  the  mort^ 
gagors  out  of  their  own  money,  and  the  mortgagee  simply  remitted 
the  four  per  cent  of  interest-money  to  the  mortgagors,  the  mort- 
gagors are  entitled  to  be  credited  upon  the  mortgage  with  the 
amount  of  taxes  paid  by  them;  and  the  mortgagee  is  not  entitled 
to  recover  the  unpaid  interest.     (Id.) 

5.  FOBBCLOSUBE— TnCE  FOB   REDEMPTION — Ck>N8TITUTI0NAL  LaW.— The 

time  for  redemption  from  a  sale  under  the  foreclosure  of  a  mort- 
gage is  that  fixed  by  the  statute  in  force  at  the  date  of  the  mort- 
gage; and  an  extension  of  the  time  for  such  redemption,  by  a  sub- 
sequent statute,  cannot  oonstitutionally  apply  to  a  sale  under  a 
mortgage  executed  prior  to  its  passage.     (Malone  T.  Roy,  844.) 

8.  Deed  and  Defeasance. — ^A  warranty  deed  executed  cotemporan- 
eously  with  a  separate  defeasance  agreeing  to  reconvey  the  prop- 
erty deeded  upon  the  payment  of  certain  indebtedness  therein  de- 
scribed, constitutes  a  mortgage,  which  is  within  the  rule  determining 
the  time  for  redemption  from  a  sale  under  foreclosure  thereof. 
(Id.) 

7.  Pbiob  Unbbgobded  Deed  to  Attobnet  in  Faot— Repbesentation 
▲B  to  TnuB— Estoppel. — One  who  executed  a  mortgage  as  attor- 
ney in  fact  for  his  grantor,  from  whom  he  held  an  unrecorded  deed, 
and  who  represented  to  the  mortgagee,  who  advanced  money  upon 
the  faith  of  the  mortgage,  that  his  principal  was  the  owner  of  the 
land  mortgaged,  is  estopped  from  setting  up  title  In  himself,  except 
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in  subordination  to  the  mortgage;  and  the  estoppel  is  equallj  bind- 
ing upon  his  wife,  who  succeeded  to  his  interest^  as  distributee  of 
his  estate.     (Filipini  v.  Trobock,  441.) 

8.  Recoed  of  Deed  by  Widow — ^Distribution  of  Estate — ^Foreclos- 
UBB  of  Moetgaqe — STATUTE  OF  LIMITATIONS. — Where  the  widow  of 
the  deceased  attorney  in  fact  found  the  unrecorded  deed  among  his 
papers,  and  recorded  it,  and  subsequently  received  sole  distribution 
of  the  land,  the  effect  of  the  record  of  the  deed  and  of  the  distribu- 
tion to  her  is  the  same  aa  if  the  deed  had  been  executed  to  his  es- 
tate when  it  was  recorded;  and  her  estoppel  to  deny  that  the  mort- 
gagee was  the  owner  of  the  land  at  the  date  of  the  mortgage  does 
not  extend  to  the  depriying  her  of  the  right,  as  a  subsequent  grantee, 
to  plead  the  statute  of  limitations  in  an  action  to  foreclose  the 
mortgage.     [McFarland,  J.,  dissenting.]     (Id.) 

9.  Parties  to  Foreclosure — ^Running  of  Statute — Absence  of  Mort- 
gagor.— ^Where  the  deed  to  the  deceased  husband  was  recorded  be- 
fore the  maturity  of  the  note,  such  record  made  the  widow,  who 
was  his  sole  devisee  of  the  land  mortgaged,  a  proper  and  necessary 
party  to  an  action  to  foreclose  the  mortgage;  and  where  more 
than  four  years  elapsed  after  maturity  of  the  note,  and  after  distri- 
bution of  the  land  to  the  widow,  the  action  to  foreclose  the  mort- 
gage is  barred  as  to  her,  notwithstanding  the  absence  of  the  mort- 
gagor from  the  state  continuously  after  the  maturity  of  the  note. 

•        (Id.) 

10.  Accountino  of  Mortgagee  in  Possession — Rents  and  Profits — 

Sbcuritt  for  Future  Adtances. — ^A  mortgagee  in  possession  is 
chargeable,  upon  an  accounting  with  the  mortgagor,  for  the  rents 
and  profits  arising  from  the  land  mortgaged^;  and  where  the  pos- 
session of  the  mortgagee  was  taken  under  a  deed,  and  cotempo- 
raneous  agreement  expressly  providing  for  the  repayment  of  future 
adyanoes  with  interest,  it  is  immaterial  that  there  was  no  actual 
indebtedness  at  the  date  of  the  mortgage.     (Moss  v.  Gdell,  464.) 

11.  Moneys  and  Choses  in  Action  Turned  over  to  Mortgagee — Note 
OF  Mortgagee  to  Mortgagor — ^Payment — ^Decree  for  Accounting. 
Where  it  appears  that  the  plaintiff,  at  the  time  of  the  mortgage, 
turned  over  notes,  moneys,  and  choses  in  action  to  the  mortgagee, 
who  was  the  sister  of  the  mortgagor,  in  whom  he  had  great  con- 
fidence, such  notes,  moneys,  and  choses  in  action  were  properly  in- 
eluded  in  the  decree  for  the  accounting;  and  the  defendant  cannot 
complain  that  one  of  the  notes  so  included  was  a  note  given  by  the 
mortgagee  to  the  mortgagor,  and  that  it  should  not  be  included  be< 
cause  possession  thereof  was  prima  facie  evidence  of  payment.  The 
mortgagee,  upon  the  accounting,  may  show  his  right  to  the  note; 
and  it  will  be  time  enough  to  complain  when  the  mortgagee  is 
finally  adjudged  responsible  to  the  mortgagor  for  the  amount  of 
such  note.     (Id.) 

12.  Hobtgagb  bt  Deed — Statute  of  Limitations — Renewal  of  Note 

Securkd— -Effect  as  to  Third  Parties. — ^The  renewal  of  a  note 
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secured  by  a  deed  intended  as  a  mortgage,  before  the  statute  of 
limitations  had  run  against  the  original  note,  had  the  effect  to  con- 
tinue the  original  liability  for  the  term  named  in  the  new  note, 
and  the  effect  of  such  renewal,  with  reference  to  third  parties  deal- 
ing with  the  land  as  that  of  the  mortgagor,  is  the  same  as  if  the 
mortgagor  had  then  executed  a  mortgage  for  the  amount  of  the  re- 
newed note,  and  it  could  not  be  impaired  by  any  subsequent  acts  of 
third  parties.     (Newhall  y.  Hatch,  269.) 

13.  Lien  of  Judgment  Cbeditob  Subobdinate  to  Mobtqaqe — Execu- 
tion Sale — Notice  to  Pubohaseb — Facts  Putting  upon  Inquibt. 
— The  lien  of  a  creditor  of  the  mortgagor,  whose  judgment  was 
rendered  against  the  mortgagcM-  subsequent  to  the  date  of  the  re- 
newal of  the  mortgagor's  note,  was  subordinate  to  the  lien  of  the 
mortgage;  and  where  such  creditor  subsequently  became  purchaser 
at  an  execution  sale  under  the  judgment,  after  notice  of  the  orig- 
inal terms  of  the  mortgage  by  deed,  he  is  chargeable  with  notice  of 
all  the  facts  which  he  might  have  obtained  by  inquiry  relative  to  the 
renewal  by  the  mortgage  of  the  original  note  prior  to  his  judg- 
ment.    (Id.) 

14.  DivoBCB  Suit — ^Receiveb— Mobtoags  Pebmitted  bt  Goubt — Sub- 
jection OF  Plaintiff's  Rights. — ^The  plaintiff  in  a  divorce  suit,  in 
which  a  receiver  was  appointed,  cannot  question  the  validity  of  a 
mortgage  permitted  to  be  made  by  the  defendant  under  an  order  of 
the  court,  which  was  affirmed  upon  appeal;  and  any  title  acquired 
by  her  under  a  receiver's  sale  must  be  subject  to  such  mortgage. 
(White  V.  Gostigan,  33.) 

16.  Fobeclosubb  of  Mobtgaqb— Pasties — Receiveb — Pubchasb  Pekd- 
ING  Suit — ^Rioht  of  Redemption. — ^Upon  the  foreclosure  of  the 
mortgage  permitted  by  the  court,  the  plaintiff  in  the  divorce  suit, 
not  having  acquired  an  interest  in  the  mortgaged  premises,  was  not 
a  proper  or  necessary  party.  But  where  the  receiver  appeared  by 
leave  of  the  court,  and  set  up  the  rights  of  the  plaintiff,  with  her 
full  knowledge,  any  interest  acquired  by  her  at  a  receiver's  sale, 
made  pending  the  suit,  was  subject  to  the  decree  of  foreclosure,  and 
could  give  her  no  more  than  a  statutory  right  of  redemption  from 
the  sale  under  the  decree,  as  successor  in  interest  of  the  mortgagor. 
(Id.) 

16.  Title  Lost  bt  Failubb  to  Redeem — ^Action    to    Quiet    Title. — 

Where  no  redemption  was  made  or  attempted  from  the  sale  under 
the  decree  of  foreclosure  by  the  purchaser  at  the  receiver's  sale, 
and  title  passed  under  such  foreclosure  sale  to  another  person,  any 
title  acquired  under  the  receiver's  sale  was  thereby  lost,  and  could 
not  be  successfully  asserted  in  an  action  to  quiet  title  against  the 
holder  of  the  sheriff's  deed  under  the  decree  of  foreclosure.  [Mc- 
Farland,  J.,  dissenting.]     (Id.) 

17.  Redemption  bt  Mobtoagee  of  Otheb  LAin>&— Monet  Retained  bt 
Pubchabeb — Estoppel — Shebiff's  Deed — ^Assignment. — ^Where  no 
redemption  from  the  sale  under  foreclosure  of  the  mortgage  was 
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made  or  attempted  by  the  purchaser  at  the  receiver's  sale,  but  the 
payment  of  redemption-money  was  made  by  the  holder  of  a  judg* 
ment  for  deficiency  under  the  foreclosure  of  a  mortgage  of  other 
lands,  which  was  accepted  and  retained  by  the  purchaser  under  the 
foreclosure  sale,  and  a  certificate  of  redemption  was  thereupon  is- 
sued to  him,  the  purchaser  was  estopped  from  questioning  his  right 
to  redeem,  and  the  sherifT's  deed  passed  title  to  him,  with  like  effect 
as  if  the  certificate  of  sale  had  been  assigned  to  him  when  the 
money  was  received.     (Id.) 

18.  Subsequent  Quitclaim  Deed  bt  Pubohaseb^Intebest  Pbeviouslt 
Tbansferbed. — A  subsequent  quitclaim  deed  executed  by  the  pur- 
chaser at  the  sale  under  the  decree  of  foreclosure,  after  reception 
and  retention  of  the  redemption-money  by  him,  can  have  no  greater 
effect  than  a  second  assignment  of  the  certificate  of  purchase,  after 
all  of  his  rights  thereunder  had  passed  to  the  one  from  whom  he 
received  the  redemption-moneyi  and  such  quitclaim  deed  could  con- 
fer no  right.     (Id.) 

See  Attorney  at  Law;  Corporation,  8-10;  Fraudulent  Conveyance, 
8;  Pledge;  Statute  of  Limitations;  Summons. 

MUNICIPAL  CORPORATIONS. 

Possession  of  Lottebt  Tickets — Constitutional  Law. — Under  section 
11  of  article  XI  of  the  state  constitution,  a  municipal  corporation, 
in  the  exercise  of  its  police  powers,  has  authority,  by  ordinance,  to 
make  it  unlawful  for  any  person  to  have  in  his  possession  a  lottery 
tidcet,  and  to  punish  its  violation.  Such  an  ordinance  is  neither 
unreasonable  nor  oppressive.  (Ex  parte  McClain,  110.) 
See  Corporations;  License;  Police-officers. 

MURDER  AND  MANSLAUGHTER.    See  Criminal  Law,  27-81. 

NEGLIGENCE. 

1.  Masteb  and  Sebvant — Duty  of  Emploteb — Suitable  AFFHAirGis 
— ^Wabning  to  Inexperienced  Employee. — It  is  the  personal  duty 
of  an  employer  to  furnish  his  employee  with  suitable  appliances,  and 
to  warn  an  inexperienced  employee,  who  is  put  at  dangerous  work, 
requiring  the  exercise  of  skill,  of  the  dangers  attending  such  work, 
of  which  the  employer  is  aware,  and  the  employee  is  ignorant. 
(Tedford  v.  Los  Angeles  Electric  Co.,  76.) 

2.  Delegation   to   Supebiob  Fellow-servantv— Vice-principal. — ^The 

employer  cannot  escape  responsibility  for  neglect  of  any  of  the 
duties  personally  imposed  upon  him,  by  delegating  them  to  a  su- 
perior fellow-servant.  The  fellow-servant,  in  such  case,  becomes  n 
vice-principal,  who  represents  the  employer.     (Id.) 

8.   INJUBT  FBOM   LlVE      ElEGTBIC      WiRE — InEXPEBIENCED      LiNXMAlV — 

Neglect  of  Supebiob  Fellow-sebvant. — ^An  electric  company  is 
responsible  for  injury  from  a  live  electric  wire  to  an  inexperienced 
CXXXIV.  Cal.— 48 
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servant,  who  had  never  performed  the  work  of  a  "lineman,"  which 
required  great  skill,  and  to  which  he  was  assigned  by  a  superior 
fellow-servant,  and  required  to  ascend  a  pole  and  scrape  the  wire, 
without  being  furnished  with  rubber  gloves,  or  other  protective  ap- 
pliances used  by  linemen,  and  without  any  instruction  or  warning 
as  to  the  dangers  attending  the  work,  of  which  he  was  ignorant. 
(Id.) 
4.  Excessive  Verdict. — Where  it  cannot  be  said,  as  matter  of  law, 
that  the  verdict  for  damages  awarded  by  the  jury  is  excessive,  it 
cannot  be  disturbed  upon  appeal,  although  it  appears  large,  and  it 
may  seem  that  a  smaller  amount  would  be  more  just.     (Id.) 

6.  Law  of  the  Road— Colubiok  of  Hack  with  Bicycle — ^Liabujtt 

OF  Emploteb. — It  is  the  duty  of  the  driver  of  a  hack,  which  haa 
been  traveling  upon  a  street-car  line,  upon  meeting  a  street-car,  to 
turn  to  the  right,  if  possible,  so  as  to  avoid  collision  with  other 
travelers,  going  in  the  opposite  direction;  and  where  he  negligently 
turned  to  the  left,  and  collided. with  a  bicycle-rider,  who  was  rid- 
ing on  the  proper  side  of  the  street,  the  employer  of  the  hack- 
driver  is  liable  for  the  resulting  injury  to  the  bicycle-rider.  (Diehl 
▼.  Roberts,  164.) 
C.  Emplotmeiyt  of  Haok-driveb — Sufficiency  of  Evidence. — Evi- 
dence showing  that  the  hack  was  owned  by  the  defendant,  that  he 
received  the  profits  earned  by  it,  and  that  the  driver  lived  at  his 
house,  and  worked  for  him  in  other  capacities,  taken  in  connection 
with  evidence  of  admissions  made  by  the  defendant,  is  sufiicient  to 
show  the  employment  of  the  hack-driver  by  the  defendant.     (Id.) 

7.  Master  and  Servant — Defective  Machine — Pi^adinq — ^Discharge 
OF  Servant's  Duty. — In  an  action  by  an  employee  to  recover  dam- 
ages from  his  employer  for  injuries  suffered  by  him  in  the  course 
of  his  employment,  by  reason  of  a  defective  machine,  the  omission  to 
allege  in  the  complaint  that  "the  plaintiff  was  injured  while  in  the 
necessary  and  proper  discharge  of  his  duty,"  does  not  vitiate  the 
cause  of  action,  nor  render  the  complaint  objectionable  in  that  re- 
gard, in  the  absence  of  a  special  demurrer.  (McFaul  v.  Madera 
Flume  and  Trading  Co.,  313.) 

8.  Inherent  Defect  in  Machinery — Instructions — CoNSTRuenoir. 
— An  instruction  directing  the  minds  of  the  jury  to  an  inherent 
defect  in  the  machinery,  which  the  defendant  might  have  discovered 
by  reasonable  diligence,  and  of  which  the  plaintiff  was  ignorant, 
and  could  not  discover  in  the  ordinary  course  of  his  employment, 
and  predicating  recovery  thereon,  is  not  misleading,  because  not 
comprising  every  element  of  recovery,  where  all  of  the  elements  essen- 
tial to  a  recovery  by  the  plaintiff  were  fully  set  forth  in  other  por- 
tions of  the  charge,  which  must  be  construed  together  with  such 
instruction.     (Id.) 

9.  Expert  Evidence — Relative  Strength  of  Wrought  and  Cast 
Iron. — A  qualified  expert  may  testify  as  to  the  relative  strength  of 
wrought  and  cast  iron,  at  material  for  the  part  of  the  machine  in 
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question,  the  evidence  being  pertinent  and  material  to  the  issue. 
(Id.) 

10.  Collision  of  Electric  Car  with  Wagon — Questions  fob  Jubt — 

Nonsuit — Support  of  Verdict. — In  an  action  for  injuries,  caused 
by  the  negligence  of  the  defendant  in  causing  an  electric  car  to  col- 
lide with  plaintiff's  wagon  at  a  regular  crossing,  where  the  evidence 
was  conflicting,  and  that  adduced  on  the  part  of  the  plaintiff  tended 
to  show  that  the  car  was  running  at  an  excessive  rate  of  speed, 
and  that  tlie  plaintiff  was  driving  slowly  and  using  due  care,  the 
questions  whether,  upon  the  whole  evidence,  the  collision  was  in- 
evitable, or  defendant  was  guilty  of-  negligence,  and  whether  the 
plaintiff  was  chargeable  with  contributory  negligence,  were  properly 
submitted  to  the  jury.  A  motion  of  the  defendant  for  a  nonsuit  in 
such  case  was  properly  denied;  and  a  verdict  for  the  plaintiff  will 
not  be  disturbed  upon  appeal.  (Code  v.  Los  Angeles  and  Pasadeim 
Electric  Ry.  Co.,  279.) 

11.  Evidence — Speed  of  Cab — Distance — Schedule  Time — Cross-ex- 
amination.— Where  some  of  defendant's  witnesses  testified  to  the 
rate  of  speed  of  the  car,  questions  asked  them,  on  cross-exami- 
nation, as  to  the  distance  between  the  termini,  and  the  schedule  time 
for  that  run,  were  within  the  range  of  proper  cross-examination, 
and  being  preliminary,  could  not  be  prejudicial  to  the  defendant. 
(Id.) 

12.  Requested  Instructions  Substantially  Included  in  Chaboe. — 

The  refusal  of  the  court  to  give  requested  instructions,  substan- 
tially included  in  the  charge,  which  as  a  whole,  stated  the  law 
correctly,  is  not  erroneous,  and  the  fact  that  the  precise  language 
of  the  requests  was  not  given,  and  that  some  of  them  were  modi- 
fied, cannot  prejudice  the  rights  of  the  appellant.     (Id.) 

13.  Action  for  Personal  Injuries — Dbfbctiye  Bolt  and  Nut  in  Har- 
vester— Expert  Evidence. — In  an  action  for  personal  injuries, 
caused  by  reason  of  the  separation  of  a  defective  bolt  and  nut  used 
to  connect  the  header  and  separator  in  a  side-hill  combined  harvester, 
manufactured  for  and  sold  to  the  plaintiff  by  the  defendant,  the 
question  whether  the  bolt  and  nut  were  proper  and  sufficient  for 
the  coupling  together  of  the  parts  of  the  harvester  is  peculiarly  one 
for  the  evidence  of  a  qualified  expert,  experienced  in  the  con- 
struction of  such  machinery  for  the  purpose  intended.  (Snyder  y. 
Holt  Manufacturing  Co.,  324.) 

14.  Written  Contract  of  Sale — Evidenob — Gibgumstanceb  Attend- 
ing Sale — Intention  of  Parties. — The  written  contract  of  sale 
of  the  harvester  may  be  explained  by  reference  to  the  circumstances 
under  which  it  was  made,  and  the  matter  to  which  it  relates;  and 
evidence  of  the  circumstances  attending  the  sale  is  admissible  to 
aid  the  court  in  arriving  at  the  intention  of  the  parties  in  the  pur- 
chase and  sale  of  a  harvester  manufactured  by  the  vendor,  of  % 
peculiar  build,  and  intended  for  a  particular  purpose.     (Id.) 


Digitized  by  VjOOQIC 


756  Negligence. 


NEGLIG  EXCE    ( Continued ) . 

15.  Warranty  of  Harvester — Code  PRonsioNs  Part  or  Cowtbact. — 

Wliere  the  contract  expressly  warranted  the  machines  "to  be  made 
of  good  material  and  durable  with  proper  care/'  and  the  circum- 
stances proved  showed  that  the  machine  was  manufactured  and 
sold  by  the  vendor  for  a  particular  purpose,  the  provisions  of  sec- 
tion 1769  of  the  Civil  Code,  warranting  the  sale  of  an  article  of  the 
seller's  manufacture  "to  be  free  from  any  latent  defect,  not  dis- 
closed to  the  buyer,  arising  from  the  process  of  manufacture,"  and 
of  section  1770  of  the  same  code,  that  "one  who  manufactures  an 
article  for  a  particular  purpose,  warrants  by  the  sale  that  it  is 
reasonably  fit  for  that  purpose"  are  applicable,  and  enter  into  and 
form  part  of  the  contract  of  sale.     (Id.) 

16.  Questions  fob  Jubt — Contbibutobt  Negligence — ^Patent  Defbct. 

The  questions  whether  the  defendant  was  guilty  of  negligence  in 
the  construction  and  manufacture  of  the  machine,  and  whether  the 
defect  was  sufficiently  patent  to  charge  the  plaintiff  with  contribu- 
tory negligence,  were  questions  of  fact  for  the  jury  to  determine, 
and  not  questions  of  law  for  the  court,  where  different  conclusions 
upon  those  questions  might  be  rationally  drawn  from  the  evidence. 
(Id.) 

17.  Pebsonal  Injuries — Elements  of  Comfensation — ^Daicaoks — 
Instruction. — In  an  action  to  recover  damages  for  personal  in- 
juries, caused  by  the  negligence  of  the  defendant,  it  was  proper  to 
instruct  the  jury  that  the  measure  of  recovery  was  compensatory 
damages,  the  elements  of  which  were  expenses  paid  by  plaintiff  for 
care  and  nursing  while  disabled,  and  the  value  of  the  time  lost 
while  disabled,  to  be  determined  from  direct  evidence  before  the 
jury,  and  such  reasonable  compensation  for  impairment  of  his 
earning  power,  and  for  his  pain  and  anxiety,  as  the  jury  might,  in 
their  sound  discretion,  determine,  not  exceeding,  in  all,  the  amount 
alleged.     (Storrs  v.  Los  Angeles  Traction  Co.,  91.) 

18.  Compensation  fob  Inability  to  Attend  to  Business — ^Refusai. 
OF  Instruction. — ^An  instruction  requested,  to  the  effect  that  the 
jury  could  not  award  any  damages  for  loss  which  the  plaintiff 
might  have  suffered  because  of  inability  to  attend  to  hia  business 
after  the  accident,  was  properly  refused.      (Id.) 

10.  Earnings  not  Proved — Earning  Capacity — Discbetton  of  Jury. 
— ^Where  the  evidence  showed  that  the  plaintiff  was  accustomed 
to  attend  to  his  own  business,  the  general  nature  of  which  ap- 
peared, and  that  as  the  result  of  the  injury  his  capacity  for  at- 
tending to  his  business  was  seriously  impaired,  the  fact  that  there 
was  no  proof  of  earnings,  or  of  any  specific  amount  that  he  was 
capable  of  earning,  cannot  deprive  him  of  the  right  to  compensa- 
tion for  his  earning  capacity,  of  which  the  jury  may  judge,  and, 
in  the  exercise  of  a  wise  discretion,  fix  the  amount  of  damages  to 
be  recovered  therefor;  and  their  verdict  thereup(Mi  will  not  be  dis* 
turbed,  if  it  does  not  appear  to  be  excessive.     (Id.) 
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20.  Evidence — Matters  of  CoMMoif  Knowledge. — No  testimony  is 
required  upon  matters  which  are  presumably  within  the  knowledge 
or  observation  of  all  men  of  common  intelligence.     (Id.) 

21.  Injury  in  Elevatob-shait— Guidance  by  Servant — Absence  of 

Warning. — Where  the  plaintiff,  being  a  stranger  to  defendant's 
warehouse,  was  sent  there  to  sample  goods,  he  was  justified  in 
trusting  himself  to  the  guidance  of  defendant's  porter,  and  where 
such  porter  led  him  through  a  dark  passage  to  a  poorly  lighted  and 
unguarded  elevator-shaft,  into  which  he  fell,  under  circumstances 
which  warranted  the  jury  in  finding  that  the  negligence  of  the  por- 
ter in  failing  to  warn  the  plaintiff,  and  not  the  contributory  neg- 
ligence of  the  plaintiff,  was  the  proximate  cause  of  the  injury,  a 
verdict  against  the  defendant,  who  was  the  employer  of  the  por- 
ter, is  sufficiently  sustained.     (Sheyer  v.  Lowell,  357.) 

22.  Contributory  Negugence — Estoppel  of  Defendant. — ^The  de- 
fendant cannot  be  heard  to  urge  that  the  plaintiff,  having  been  led 
by  defendant's  servant  to  such  unprotected  elevator-shaft,  without 
warning  of  danger,  walked  into  the  shaft  as  the  result  of  his  own 
negligence.      (Id.) 

23.  Duty  to  Protect  Shaft — Construction  of  City  Ordinance — Evi- 

dence.— A  city  ordinance  providing  that  "every  opening  in  a  shaft 
or  hoist-well  within  two  and  a  half  feet  above  the  floor  shall  be 
protected  by  a  rail,  gate,  door,  or  drop-door,"  is  not  invalid  as  being 
class  legislation,  but  applies  for  the  protection  of  all  classes  of  peo- 
ple, and  to  every  opening  in  a  shaft  or  hoist-well  in  houses  erected 
before  as  well  as  after  its  passage.  Such  ordinance  was  admissible 
in  evidence  to  show  the  duty  of  the  defendant  to  protect  the  shaft 
in  which  the  plaintiff  was  injured.     (Id.) 

24.  Two  Theories  of  Negligence — ^Refusal  of  Requested  Instruc- 

tions.— Where  the  evidence  tended  to  support  two  theories  of  negli- 
gence, one  being  the  absence  of  any  guard  to  the  well,  and  the  other 
the  porter's  act  in  leading  plaintiff  to  the  well  and  permitting  him 
to  fall  into  it,  requested  instructions  for  the  defendant,  based  upon 
one  of  these  theories  alone,  and  ignoring  the  other,  were  properly 
refused.  (Id.) 
26.  Action  fob  Death — Collision  of  Street-cab  with  Footman — 
Specifications  in  Statement. — In  an  action  for  death,  caused  by 
the  alleged  collision  of  a  street-car  with  a  footman  at  the  intersec- 
tion of  two  streets,  a  specification,  in  the  statement  of  insufficiency 
of  evidence,  tending  to  show  that  the  deceased  "was  struck  by  the 
car  while  making  an  attempt  to  pass  over  East  Street,  at  a  public 
crossing,"  the  connection  of  which  shows  that  it  may  be  construed 
as  specifying  merely  that  there  was  no  public  crossing  where  the 
accident  occurred,  does  not  support  the  contention  that  the  defend- 
ant was  killed  by  slipping  and  falling  upon  the  pavement  without 
actual  contact  with  the  car,  and  that  the  evidgice  was  insufficient 
to  warrant  the  jury  in  finding  that  the  deceased  was  in  fact  struck 
by  the  car.     (Schneider  v.  Market  Street  Ry.  Co.,  482.) 
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26.  Negligence  or  Stbeet-railway  Compaivt — ^Excessive  Speed—Ab- 

sence OF  Warning  Required  by  Ordinance.— Where  there  was 
evidence  from  which  the  jury  might  infer  that  th^  street-cur  was 
crossing  the  intersection  of  its  line  with  another  street,  at  an  excea- 
sive  rate  of  speed,  when  it  collided  with  the  deceased,  and  where  it 
affirmatively  appears  as  an  established  fact  that  no  bell  was  rung 
or  gong  sounded  as  the  car  approached  the  limit  of  twenty-five 
feet  from  the  intersecting  street,  as  required  by  a  city  ordinance 
set  out  in  the  complaint,  the  negligence  of  the  street-railway  com- 
pany  is  sufficiently  established  to  support  the  verdict  for  the  plain- 
tiff.    (Id.) 

27.  Construction  op  Ordinance — Warning  at  "Street  Crossing" — 

pROTEonoN  OP  Foot-passengers — Streets  Terminating  at  Inter- 
section.— ^A  city  ordinance  requiring  a  warning  to  be  given  by  a 
street-car  when  approaching  a  "street  crossing,"  is  designed  for 
the  protection  of  foot-passengers,  and  the  reason  of  the  rule  applies 
equally  to  all  intersecting  streets  across  which  streams  of  footrpas- 
sengers  pass.  Such  ordinance  is  to  be  construed  as  applying  to  all 
intersecting  streets,  including  those  which  terminate  at  the  point  of 
intersection  with  the  street  upon  which  the  cars  pass.     (Id.) 

28.  Contributory  Negligence  of  Plaintiff — Burden  or  Proof — 
Question  for  Jury. — The  burden  of  proof  is  upon  the  defendant 
to  establish  the  contributory  negligence  of  the  plaintiiT;  and  such 
contributory  negligence  is  a  question  of  fact  for  the  jury,  whose  ver- 
dict thereon  is  conclusive,  where  the  existence  of  such  contributory 
negligence,  and  that  it  contributed  proximately  to  the  injury,  does 
not  appear  to  follow  necessarily  and  irresistibly  from  the  undis- 
puted facts,  so  as  to  justify  the  court  in  disturbing  the  verdict  as 
matter  of  law.     (Id.) 

29.  Crossing  Track  in  Front  of  Street-car — Ordinary  Prudence. — 
Ordinary  prudence  is  required  on  the  part  of  all  persons  crossing 
the  track  in  front  of  a  moving  car;  but  the  question  what  is  ordi- 
nary prudence  is  widely  different  in  a  case  where  the  crossing  is  in 
front  of  a  street-car,  from  that  where  it  is  in  front  of  an  ordinary 
steam-railroad.  Held,  upon  the  facts  of  this  case,  that  it  cannot  be 
said,  as  matter  of  law,  that  the  action  of  the  deceased  in  crossing 
the  street  in  front  of  the  stroet-car  was  the  proximate  cause  of  the 
injury,  or  that  it  necessarily  constituted  negligence  on  his  part. 
(Id.)^ 

30.  Plaintiff  Suddenly  Put  in  Perii^— Unwise  Choice. — Where  the 
plaintiff  was  suddenly  put  in  peril  by  the  negligence  of  the  de- 
fendant, without  having  sufficient  time  to  consider  all  the  circum- 
stances, he  is  excusable  for  omitting  some  precaution  or  making  an 
unwise  choice  under  this  disturbing  influence,  and  even  if,  in  his 
bewilderment,  he  runs  into  the  danger  he  fears,  he  is  not  at  fault. 
(Id.) 

31.  Evidence — Contact  of  Car  with  Deceased— Iicpeachicent  or 
Witness — Qltestion   fob   Jury. — ^Where    the   motorman   testified 
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that  he  could  not  tell  whether  the  car  came  in  contact  with  the  de- 
ceased, he  may  be  impeached  by  the  evidence  of  witnesses  in  re- 
gard to  statements  by  him  to  the  contrary,  which  he  denied  upon 
cross-examination;  and  it  is  a  question  for  the  jury  whether  such 
statements  were  made  by  the  witness,  as  testified  by  the  impeach- 
ing witnesses.    (Id.) 

82.  Action  por  Death— Coixision  of  Stbeet-railwat  Cab  with  Bbbw- 
KBT  Wagon — Inbtbuctiok — Pbesumption  of  Neouqencb — Qub8« 
TiON  OF  Fact. — In  an  action  by  an  administratrix  against  a  street- 
railway  company  and  a  brewery  company  to  recover  damages  for 
the  death  of  a  passenger  upon  a  street-car,  resulting  from  a  collision 
between  the  car  and  a  brewery  wagon,  it  was  proper  to  refuse  an 
instruction  that  there  was  a  presumption  of  negligence  against 
both  companies  defendant  from  the  fact  of  the  injury  to  the  de- 
ceased, in  the  absence  of  a  concession  that  the  instrumentalities 
of  both  defendants  caused  the  injury.  In  such  case,  what  instru- 
mentality or  instrumentalities  caused  the  injury  is  a  question  of 
fact  for  the  jury.     (Harrison  v.  Sutter  Street  Ry.  Co.,  649.) 

33.  Basis  for  Presumption  of  Negligence  from  Injury — Afpuoa- 
BiLiTY  OF  Presumption — Independent  Defendants — Open  Ques- 
tion.— The  presumption  of  negligence  from  the  fact  of  injury  is 
based  upon  probability,  and  only  arises  where  the  injury  results 
from  the  management  and  control  by  the  defendant  of  the  thing 
which  caused  the  injury,  and  cannot  apply  as  against  a  defendant 
who  did  not  have  such  management  and  control,  nor  in  favor  of  a 
plaintiff  who  seeks  to  recover  damages  for  injuries  against  two  de- 
fendants who  are  wholly  independent  of  each  other,  where  it  is  an 
open  question  as  to  which  defendant  had  control  of  the  particular 
instrumentality  that  caused  the  injury.     (Id.) 

34.  Action  for  Death — Runaway  Horse — Burden  of  Proof — Negli- 
gence NOT  Presumed — Nonsuit. — In  an  action  by  an  executrix  to 
recover  for  the  death  of  the  testator,  caused  from  being  struck  by  a 
wagon  drawn  by  a  runaway  horse,  the  burden  of  proof  is  upon  the 
plaintiff  to  show  the  negligence  of  the  driver.  In  the  absence  of 
such  proof,  there  is  no  presumption  of  negligence  arising  from  the 
fact  that  the  horse  ran  awny;  and  the  burden  is  not  thereby  cast 
upon  the  owner  of  the  team,  sued  as  defendant,  to  explain  how  or 
why  the  runaway  occurred ;  but  the  defendant  is  entitled  to  a  non- 
suit.    (Rowe  V.  Such,  573.) 

36.  Evidence — Verdict  of  Coroner's  Jury  not  Admissible — Hear- 
say.— The  verdict  of  the  coroner's  jury  is  not  admissible  to  prove 
that  the  death  of  the  plaintiff's  testator  was  caused  by  the  negli- 
gence of  the  defendant.  The  verdict  could  not  bind  the  defendant, 
who  was  not  a  party  to  it,  and  upon  the  question  of  negligence  the 
opinion  of  the  coroner's  jury  was  inadmissible  hearsay.     (Id.) 

86.  ExFERT  Evidence — Competency  and  Skillfulness  of  Driver — 
Hypothetical  Question — Proper  Exclusion. — The  competency 
ftnd  skillfulness  of  the  driver  of  the  wagon  was  not  a  proper  subject 
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for  expert  eridence;  and  where  the  only  issue  related  to  the  negli- 
gence of  the  -driver,  a  hypothetical  question  addressed  to  a  witness, 
calling  for  his  opinion  as  to  the  competency  and  skillfulness  of  the 
driTer,  which  assumed  facts  not  alleged  or  proved,  was  properly  ex- 
cluded.    (Id.) 

87.  RssFONSiBiLiTT  FOB  Latbrt  Defsgtb  IK  Cab  Wheel. — ^Au  electric 
railway  company,  charged  with  negligence  for  the  excessive  speed 
of  its  car,  is  responsible  for  latent  defects  in  the  wheel  of  the 
car,  causing  it  to  run  off  the  track,  to  plaintiff's  injury,  which  might 
have  been  discovered  by  proper  tests  during  the  process  of  its  manu- 
facture, notwithstanding  the  defects  could  not  have  been  discovered 
after  the  vehicle  came  into  its  possession.  (Siemsen  v.  Oakland, 
S.  L.,  ft  H.  E.  Ry.,  494.) 
See  Bona  Fide 'Purchaser,  4;  New  Trial,  6;  Warehouseman,  6. 

N£€K)TLABLE  INSTRUMENT. 

1.  AonoK  trroN  Dbaft^-Liabiiitt  of  Dkawkes— WBinsir  Paoiass 
OF  AocxFTAiTGB. — ^An  Unconditional  promise,  in  writing,  to  accept  a 
draft  or  bill  of  exchange  is  a  sufficient  acceptance  thereof  in  favor 
of  every  pers<m  who,  upon  the  faith  thereof,  has  taken  the  bill  for 
good  consideration,  and  a  promise  by  the  drawee,  to  the  effect  that 
a  bill,  when  due,  shall  meet  due  honor,  amounts  to  an  acceptance, 
and  renders  the  drawee  liable  in  an  action  upon  the  draft,  as  an  ac- 
cepted draft»  by  an  assignee  thereof  for  value.  (James  v.  E.  G. 
Lyons  Co.,  189.) 

2.  PBOiasB  BT  Sbllebb  of  MEBCHAin)i8E  TO  Mbbt  Dbafts  Baok. — 

Where  sellers  of  merchandise  in  this  state,  to  purchasers  in  an- 
other state,  made  an  agreement  with  them,  evidenced  by  various 
letters,  to  assist  them  in  meeting  drafts  for  the  price,  under  their 
understanding  that  the  purchasers  were  to  draw  back  upon  the 
sellers  for  such  part  of  the  price  as  they  could  not  meet  upon  ma- 
turity of  the  drafts  of  the  sellers,  on  the  faith  of  which  agreement 
the  draft  in  suit  was  made  back  by  the  purchasers,  and  assigned  to 
the  plaintiff  for  value,  such  agreement,  interpreted  in  the  light  of 
all  the  letters  evidencing  it,  and  of  a  subsequent  letter  written  and 
received  while  plaintiff  held  the  draft,  in  answer  to  an  immediate 
notification  of  the  draft  by  the  purchasers  to  the  sellers,  that 
the  draft  would  be  "duly  protected  on  presentation,"  constitutes 
an  unconditional  promise,  in  writing,  to  accept  the  draft  back, 
which  renders  the  drawees  liable  thereupon  to  the  plaintiff.     (Id.) 

8.  Construction  of  Code — General  Promise  to  Meet  Bills  of  Ex- 
change.—Section  3197  of  the  Civil  Code,  making  an  unconditional 
promise,  in  writing,  to  accept  a  bill  of  exchange  a  sufficient  ac- 
ceptance in  favor  of  every  assignee  for  value  who  takes  upon  faith 
of  the  promise,  is  not  to  be  construed  as  requiring  that  the  prom- 
ise, to  be  binding  under  the  statute,  shall  relate  to  and  describe 
a  particular  bill,  or  the  bill  sued  upon.  It  is  sufficient  that  it 
can  be  fairly  inferred  from  the  language  of  a  general  promise  to 
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meet  bills  of  exchange,  that  it  was  intended  to  include  the  mM 
upon  which  the  action  is  based.     (Id.) 

4.  Authority  ix)b  Draft — PROiaBSOBT  Words  Implied. — ^The  promiae 

to  accept  and  pay  a  draft  is  necessarily  implied  from  words  of  the 
drawees,  authorizing  the  draft  to  be  made  upon  them.     (Id.) 

5.  Limitation  of  Amount  ahd  Pubposb— Promise  kot  Oonditiokal. 
— ^The  fact  that  the  purchasers  were  authorized  to  draw  back  for  an 
amount  needed  to  meet  the  sellers'  drafts  does  not  make  their 
promise  to  meet  the  drafts  back  condition,  rather  than  absolute; 
but  the  limitation  is  merely  one  as  to  the  amount  and  purpose  for 
which  the  drafts  were  to  be  made,  and  the  promise  is  absolute 
within  those  limitations.     (Id.) 

6.  Check — Order  Drawn  upon  One  Bank  by  Anotheb— Dishonob — 
Action  against  Drawer. — ^An  order  drawn  upon  a  bank  is  a  chedc« 
though  drawn  by  another  banker;  and  if  such  check  is  dishonored 
by  the  bank  upon  which  it  is  drawn,  an  action  lies  in  favor  of  the 
owner  of  the  check,  or  his  assignee,  against  the  bank  which  drew 
the  check.     (Garthwaite  ▼.  Bank  of  Tulare,  237.) 

7.  Purchase  of  Check  to  Pay  Debt^-Miscarrlaoe — ^Payickht  to 
Forcer — Ownership  by  Pubchaser. — Where  the  check  sued  upon 
was  purchased  by  a  debtor  of  the  pa3'ee,  and  mailed  to  him,  to  be 
collected  by  him  and  applied  upon  his  indebtedness,  but  the  payee 
never  received  it,  and  it  was  paid  upon  a  forged  indorsement  to 
another  person,  such  payment  gave  the  drawee  no  right  to  retain 
the  check,  or  to  claim  reimbursement  from  the  drawer,  but  the 
check  remained  the  property  of  the  purchaser.     (Id.) 

8.  Demand  by  Payee — ^Agency  fob  Purchaser — ^Notiob  of  Dishonor 
— Liability  of  Drawee. — A  demand  by  the  payee,  upon  the  bank 
upon  which  the  check  was  drawn,  was,  in  legal  contemplation, 
made  by  him  as  agent  for  the  purchaser,  and  its  refusal  to  pay, 
while  the  check  was  wrongfully  retained  in  its  possession,  was  a 
dishonor  of  the  check,  and  notice  of  such  dishonor,  given  to  the 
bank  which  drew  the  check,  fixed  its  liability  to  the  purchaser,  or 
his  assignee,  for  the  money  originally  paid  for  the  check,  whldi 
may  be  enforced  at  any  time  within  the  statute  of  limitations. 
(Id.) 

9.  Duty  of  Drawer  after  Notice  —  Negligence  —  Insolvenot  of 
Drawee — Loss  of  Drawee. — ^Upon  receiving  notice  of  dishonor, 
the  bank  which  drew  the  check  should  either  demand  the  return  of 
the  check  or  the  return  of  the  money;  and  where  it  neglected  to  do 
either,  it  must  bear  any  loss  occurring  through  intervening  insol- 
vency of  the  drawee,  after  the  liability  of  the  drawer  was  fixed. 
(Id.) 

10.  BUBDEN    OF    PBOOF — GENUINENESS    OF    ChEOK— PbOOF    OF    FOBQBBT. 

— In  assuming  that  the  drawee  properly  paid  the  check,  the  drawer 
must  prove  the  genuineness  of  its  indorsement;  and  where  the  in- 
dorsement was  shown  at  the  trial  to  be  a  forgery,  the  liability  of 
the  drawer  to  repay  the  money  received  from  the  purchaser  of  the 
check  is  established.     (Id.) 
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11.  LiABiLiTT  OF  Drawer  for  Interest. — ^The  liability  of  the  drawer 

of  the  check  is  the  same  as  that  of  a  first  indorser  of  any  other 
negotiable  instrument,  and,  under  the  provisions  of  section  3116  of 
the  Civil  Code,  construed  with  section  3177  of  the  same  code,  the 
court  was  justified  in  awarding  interest  upon  the  check  from  ita 
date.      (Id.) 

12.  Production  of  Check  at  Trial — Evidence — Non-patment. — The 

production  of  the  check  at  the  trial,  without  any  genuine  indorse- 
ment thereof  by  the  payee,  is  sufficient  evidence  that  it  was  not 
paid  to  him,  in  the  absence  of  evidence  showing  such  payment. 
(Id.) 
See  Partnership. 

NEW  TRIAL. 

1.  Premature  Proceedings — Minute  Entbt — Progebdinos  after 
Findings  and  Judgment — Mandamus  to  Settle  Statement. — 
Proceedings  on  motion  for  a  new  trial,  based  solely  upon  a  minute 
entry  of  a  decision,  which  did  not  purport  to  be  a  judgment,  and 
was  not  signed,  it  appearing  that  no  findings  or  judgment  had 
been  filed  or  entered,  were  premature  and  invalid;  and  where 
findings  were  filed  and  judgment  entered  after  denial  of  the  prema- 
ture motion,  new  proceedings  for  a  new  trial,  thereafter  instituted 
in  due  form,  were  the  only  valid  proceedings.  It  is  no  defense  to 
mandamus  to  compel  the  settlement  of  a  statement  upon  such  new 
proceedings,  that  a  statement  had  been  settled  and  certified  .upon 
the  premature  proceedings.  (Fountain  Water  Co.  ▼.  Dougherty, 
376.) 

2.  Notice — Statement — Motion  upon  Minutes — ^Appeal  from  Order 
— Presumptions. — The  statement,  whether  made  on  motion  for  a 
new  trial,  or  after  a  motion  made  on  the  minutes  of  the  court, 
need  not  embody  the  notice  of  the  moti<»i,  or  its  contents;  and 
the  presumption  upon  appeal  in  either  case  is,  that  the  notice 
was  duly  given,  and  that  the  specifications  contained  in  the  state- 
ment conform  to  those  in  the  notice.  Where  the  motion  was  made 
upon  the  minutes  of  the  court,  it  will  also  be  presumed  upon  ap- 
peal, without  a  formal  statement  to  tjiat  effect,  that  the  specifi- 
cations set  out  in  the  statement  were  in  fact  argued,  as  well  as 
contained  in  the  notice.  (Schneider  t.  Market  Street  Ry.  Co., 
482.) 

3.  Order  Granting  New  Trial — Specification  of  Ground— Review 
UPON  Appeal. — Under  an  order  granting  a  new  trial  on  the  sole 
ground  specified  of  the  misconduct  of  a  juror,  the  question  of  the 
sufficiency  or  insufficiency  of  the  evidence,  though  specified  in  the 
motion,  will  not  be  reviewed  upon  appeal  from  the  order,  but 
the  review  will  be  confined  to  such  misconduct,  and  to  asserted  er- 
rors of  the  court  in  the  trial  of  the  case.  (Siemsen  v.  Oakland,  S. 
L.,  k  H.  E.  Ry.,  494.) 

4.  Misconduct  of  Juror — ^Impeachment  of  Verdict — Affidavit  as 
TO  Admissions. — The  alleged  misconduct  of  a  juror  in  visiting,  dur- 
ing the  trial,  the  scene  of  the  accident  in  controversy,  and  using 
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his  examination  to  show  the  jurors  how,  in  his  judgment,  the  acci- 
dent occurred,  cannot  be  proved  by  an  affidavit  of  his  declarations 
or  admissions  to  that  effect,  made  alter  the  close  of  the  trial.  His 
inability  to  impeach  his  own  verdict  on  that  ground  extends  to 
proof  of  his  admissions,  made  to  the  same  effect.     (Id.) 

5.  Time  of  Misconduct  of  Jubob. — There  is  no  proper  distinction 
between  the  misconduct  of  a  juror  during  the  trial,  before  retire- 
men »,,  and  his  misconduct  after  retirement,  as  respects  the  inadmis- 
sibility of  his  affidavit  or  admissions  to  impeach  his  verdict.     (Id.) 

•.  Tbifuno  Misconduct  of  Jubob — ^AonoK  fob  Nbolioence — Exces- 
sive Speed  of  Electric  Cab — Immatebiai.  Visit  to  Track. — 
Proof  of  trifling  misconduct  of  a  juror,  which  could  not  be  prejudi- 
cial to  the  moving  party,  is  not  ground  for  disturbing  a  verdict; 
and  in  an  action  to  recover  for  injuries,  caused  by  the  negligence 
of  an  electric  railway  company,  where  the  sole  ground  of  recovery 
is  the  excessive  speed  of  an  electric  car,  causing  it  to  run  off  the 
track,  to  plaintiff's  injury,  and  the  defense  was  that  the  accident 
was  caused  by  a  latent,  undiscoverable  defect  in  the  wheel,  the 
▼isit  of  a  juror  to  the  track,  and  his  inspection  thereof,  is  not  such 
misconduct  as  would  justify  a  new  trial.     (Id.) 

7.  Statement  Prepared  Too  Late — ^Void  Extension  of  Time — Ap- 
peal from  Order. — An  extension  of  time,  by  the  judge,  in  which 
to  prepare  a  statement  on  motion  for  a  new  trial,  though  within 
the  limit  of  thirty  days,  is  void,  if  the  time  previously  allowed 
to  the  moving  party  had  fully  elapsed  while  the  mover  was  in 
default.  The  judge  has  no  authority  thereafter  to  settle  the  state- 
ment; and  if  settled,  it  cannot  be  considered  upon  appeal  from 
the  order  denying  the  new  trial.  (Freese  v.  Freese,  48.) 
See  Divorce,  2. 

NUISANCE.    See  Water  and  Water  Rights,  8. 

OFFICE  AND  OFFICERS.    See  Policc-officen. 

ORDINANCES.    See  Municipal  Corporations;  N^ligence,  26,  27. 

PARTIES.     See  Corporations,   4;   Mechanic's  Liens,  4;    Mortgage,  0, 
15;  Pleadings,  6* 

PARTITION. 

Compensation  or  Referees — ^Discretion — Appeal. — In  an  action  for 
partition,  the  trial  court  has  a  wide  discretion  in  determining  the 
amount  of  compensation  which  ought  to  be  paid  to  the  referees  for 
their  services;  and  where  the  record  upon  appeal  does  not  disclose 
that  such  discretion  was  abused,  the  compensation  fixed  will  not  be 
disturbed,  and  the  judgment  will  be  affirmed.  (Treadwell  v.  Tread- 
weU,  168.) 
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PARTNERSHIP. 

1.  AcnoN  UPON  FiBM  Note — ^Evidence  of  Gopabtnbbship — ^Supp^mt 
OF  Finding. — In  an  action  upon  a  firm  note,  executed  in  the  name 
of  one  of  the  defendants  by  him,  evidence  that  such  name  was  a 
firm  name,  and  that  the  defendants  were  associated  together  in  such 
name  for  the  purpose  of  carrying  on  business  together,  and  divid- 
ing the  profits  between  them,  and  that  the  defendant  who  executed 
the  note  in  such  name  was  the  managing  partner,  and  that  the  note 
in  suit  was  made  by  him  aa  a  member  of  the  firm,  and  that  the 
other  defendant  recognized  the  copartnership,  is  sufficient  to  sup- 
port a  finding  that  they  were  copartners  under  that  firm  name 
when  the  note  was  executed.     (Krasky  v.  Wollpert,  338.) 

2.  Indibect  Finding  as  to  Execution  of  Note  bt  Firm — ^Adverse 
Complete  Finding — Prejudice  not  Presumed. — ^The  finding  thai, 
as  a  member  of  the  firm  of  copartners,  the  defendant  named  exe- 
cuted the  promissory  note  sued  upon,  is  the  equivalent  of  a  finding 
that  the  copartners  made  it;  and  the  failure  to  find  directly  and 
positively  that  the  note  was  executed  by  the  firm  cannot  be  pre- 
sumed prejudicial  to  the  appellant,  where  it  is  evident  that  a  more 
complete  finding  would  be  adverse  to  the  appellant.     (Id.) 

3.  Ck)NSTRUCTION  OF  FINDINGS — INFERENTIAL  FINDINGS. — ^The  find- 
ings, in  80  far  as  they  are  not  positive  and  certain,  should  receive  a 
construction  which  will  uphold  rather  than  defeat  the  judgment; 
and  where,  from  the  facts  found,  other  facts  may  be  inferred  which 
will  support  the  judgment,  the  inference  will  be  deemed  to  have 
been  made  by  the  trial  court.     (Id.) 

4.  Setting  Aside  Findings  and  Judgment—  New  Findings  and  Judg- 
ment— Power  or  Court — ^Void  Action — ^Appellant  not  Preju- 
diced.— ^Where  the  court  in  such  action  set  aside  the  findings  and 
judgment,  and  made  new  findings  and  a  new  judgment,  conceding, 
as  contended  by  the  appellant,  that  the  court  had  no  power  to  do 
80,  the  appellant  could  not  be  prejudiced  thereby,  where  it  ap- 
pears that  the  conclusion  and  judgment  were  the  same  upon  both 
sets  of  findings.  If  the  court  had  no  such  power,  the  order  set- 
ting aside  the  first  findings  and  judgment  must  be  deemed  void, 
and  the  first  judgment  must  be  deemed  the  only  valid  judgment,  and 
it  is  sufficient,  if  the  first  findings  support  it,  and  are  sustained  by 
the  evidence.     (Id.) 

5.  Omission  in  Transcript — Description  of  Now — Objection  upon 
Appeal. — ^The  omission  of  the  printed  transcript,  by  a  clerical  er- 
ror, to  show  that  the  copy  of  the  note  sued  upon,  appended  as  an 
exhibit  to  the  complaint,  contained  a  promise  to  pay,  or  the  name 
of  the  payee,  though  the  certified  record  must  be  accepted  as  cor- 
rect, cannot  be  objected  to  upon  appeal  for  the  first  time,  where 
no  objection  to  the  sufficiency  of  the  note  was  interposed  in  the 
court  below,  either  by  demurrer  or  by  objection  to  evidence,     (Id.) 

PERJURiT.    See  CMminal  Law,  64-M. 
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PLACE  OF  TRIAL. 

1.  Action  between  Oobpobationb — Injury  to  Land — Principal  PtACS 

or  Business — Venue — Change  of  Place  of  Trial. — In  an  action 
brought  in  the  city  and  countj  of  San  Francisco,  between  corpora- 
tions, each  of  which  has  its  principal  place  of  business  therein,  to 
recover  damages  for  injury  to  real  property  situated  in  Kern 
County,  the  defendant  is  not  entitled  to  demand,  as  matter  of  right, 
to  have  the  cause  tried  in  that  county,  under  section  392  of  the 
Code  of  Civil  Procedure,  without  any  snowing  of  grounds  "to 
change  the  place  of  trial,  as  in  other  cases,"  as  contemplated  by 
section  16  of  article  XII  of  the  constitution.  (Miller  &  Lux  T. 
Kern  County  Land  Co.,  086.) 

2.  Construction  or  CONsnTunoN.—Section  16  of  article  XII  of  the 
constitution,  which  provides  for  the  venue  of  action  against  corpo- 
rations, and  permits  the  action,  at  the  election  of  the  plaintiff,  to 
be  prosecuted  '*in  the  county  where  the  principal  place  of  business 
of  said  corporation  is  situated,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial,  as  in  other  cases,"  is  self-executing,  and 
applies  to  actions  of  tort,  as  well  as  those  foiuided  in  contract. 
Thpugh  it  is  in  the  nature  of  a  code  provision  for  procedure,  it  can- 
not be  repealed  or  limited  in  its  operation  by  statute,  and  any 
statute  inconsistent  therewith  must  give  way.     (Id.) 

8ee  Ferries,  S. 

PLEADINGS. 

Water  Rights — ^Injunctiok— Prescriptive  Title — ^Findings  Out- 
bide  OF  Issues — Judgment  Enforcing  Contract. — In  an  action  to 
enjoin  interference  with  the  water  rights  of  the  plaintiff,  where 
the  sole  theory  of  the  complaint  \i'as  that  the  plaintiff  had  ac- 
quired a  prescriptive  title  to  the  water  rights  by  adverse  user, 
but  the  findings  and  decree  were  wholly  outside  the  issues  ten- 
dered, and  were  based  solely  on  the  theory  that  the  plaintiff's  user 
of  the  water  and  ditch  was  with  the  consent  of  the  owners,  and 
under  an  oral  license  and  agreement,  which  is  specifically  enforced 
by  the  judgment,  the  judgment  cannot  be  upheld,  and  must  be  re- 
versed.     (Schirmer  v.  Drexler,  134.) 

2.  Failure  to  Prove  Complaint — Inconsistent  Case  nr  PRoor^ 
Failure  to  Object  to  Variance — Non- waiver. — Where  the  plain- 
tiff wholly  failed  to  sustain  the  burden  of  proof  as  to  the  allega- 
tions of  his  complaint,  and  proved  an  inconsistent  case,  going  to 
show  that  the  case  alleged  did  not  exist,  the  failure  of  the  defend- 
ant to  object  to  such  proof  cannot  be  deemed  a  waiver  of  the 
variance,  so  as  to  support  findings  and  a  decree  for  the  plaintiff 
upon  the  inconsistent  case  not  alleged.     (Id.) 

3.  Recovery  Limited  to  Cause  or  Action  Alleged. — ^A  plaintiff  caa 
only  recover  upon  the  cause  of  action  alleged,  and  not  upon  some 
other  cause  of  action  which  may  be  developed  by  the  proofs.    (Id.) 

4.  RErusAL  or  Amendment  at  Trial— Discretion — Arsenob  ov, 
Writing  and  VERiriOATiON.— The  refusal  of  leave  to  the  defendanti 
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to  make  a  proposed  amendment  at  the  trial  was  within  the  discre- 
tion of  the  court;  and  that  discretion  was  properly  exercised, 
where  the  proposed  amendment  was  objected  to,  not  only  as  being 
too  late,  but  also  as  not  being  in  writing,  and  without  verification 
of  the  facts.  (Todhunter  v.  Klemmer,  60.) 
6.  Amendment  of  Complaint  at  Tbial — Pabties — Change  of  Action 
— Discretion. — ^The  trial  court  did  not  abuse  its  discretion  by 
refufting  an  application  to  amend  the  complaint  at  the  trial,  so 
as  to  change  the  action  from  one  against  the  defendant,  to  an  ac- 
tion against  the  defendant  and  another  party  jointly,  which  would 
have  been,  in  effect,  another  action,  and  would  probably  require  a 
trial  de  novo,  (Petterson  ▼.  Stockton  and  Tuolumne  R.  R.  Co., 
244.) 

6.  Amendment  of  Complaint — Omission  of  Cause  op  Action. — ^The 
plaintiff,  when  granted  leave  to  file  an  amended  complaint,  may 
entirely  omit  one  of  the  causes  of  action  set  forth  in  the  original 
complaint.  The  defendant  cannot  be  prejudiced  by  the  abandon- 
ment 01  a  cause  of  action  alleged  against  him.  (Concannon  y. 
Smith,   14.) 

7.  Amendment  Wbittek  m  Obiginal  Complaint. — ^The  writing  of  an 
amendment  in  the  original  complaint,  so  as  to  change  it  in  matter 
of  substance,  makes  it  none  the  less  an  amended  complaint,  a 
copy  of  which  must  be  served  upon  the  defendant.  (Tappendorff 
V.  Moranda,  419.) 

See  Abatement;  Bond,  2;  Deed,  2;  Divorce,  1;  Eminent  Do- 
main, 1,  2;  Estates  of  Deceased  Persons,  23;  Estoppel,  1; 
Fraudulent  Conveyance,  5,  6;  Homestead,  1-3;  Judgment,  2, 
3,  9 ;  Negligence,  7 ;  Specific  Performance,  1 ;  Statute  of  Limi- 
tations, 1,  6;  Street-assessment,  12,  16;  Vendor  and  Vendee,  3. 

PLEDGE. 

1.  Pledge  of  Notb  and  Mobtgagb — Collatebal  Sbcxtbitt — Remedy — 

PowEB  of  Salb — ^FOBBCLOSUBE. — ^A  power  of  sale  given  upon  a 
pledge  and  assignment  of  a  note  and  mortgage  as  collateral  security 
by  a  vendee  of  the  mortgagor,  who  had  assumed  such  note  and 
mortgage,  and  given  his  own  note  and  mortgage  to  the  mortgagee 
as  itrincipal  debtor,  does  not  make  a  sale  under  the  power  an  ex- 
clusive remedy  of  the  pledgee,  and  he  may  bring  an  action  in 
equity  to  foreclose  the  collateral  security.  (Farmers  and  Merchants 
Bank  of  Stockton  v.  Copsey,  287.) 

2.  Execution  by  Wife  of  Vendee — ^Mabk — Suppobt  of  Finding. — 
A  finding  that  the  wife  of  the  vendee  of  the  mortgagor  executed 
the  principal  note  to  the  plaintiff,  and  the  assignment  of  the  note, 
and  the  vendee  of  the  mortgagor,  by  making  her  mark,  with  the 
proper  attestation  by  a  witness,  is  sufficiently  proved  by  the  testi- 
mony of  such  witness,  and  of  the  husband  that  he  and  his  wife 
"went  in  and  signed  the  note."  The  execution  of  the  note  by  her 
is  also  admitted  by  her  denial  to  a  verified  oomplaint^  that  sIm 
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PLEDGE    ( Continued ) . 

"for  any  consideration  whatsoever,  made,  executed,  and  delivered 
to  the  plaintiff  that  certain  promissory  note,"  which  denial  takes 
issue  only  upon  the  consideration,  and  not  upon  the  making,  execu- 
tion, and  delivery,  of  the  note.  (Id.) 
3.  Express  Agbeement  to  Pay  Deticiency — Omissions  in  F<»eclo- 
SURE  Suit — Liability  of  Vendee  and  Wife. — Where  the  vendee 
and  his  wife,  who  were  principal  debtors,  in  their  assignment,  as 
security  for  their  debt,  of  the  collateral  note  and  mortgage,  ex- 
pressly agreed  "to  pay  on  demand  whatever  balance  may  be  due 
after  sale  of  the  securities  and  application  of  the  proceeds,"  the 
omission  of  the  pledgor  to  make  the  wife  of  the  vendee  a  party  de- 
fendant in  the  foreclosure  suit,  and  his  omission  to  take  a  defi- 
ciency judgment  therein  against  the  original  mortgagor,  and  the 
taking  of  such  judgment  only  against  the  vendee,  who  had  as- 
sumed payment  of  the  mortgage  debt,  cannot  release  or  affect  the 
liability  both  of  the  vendee  and  his  wife  upon  their  express  agree- 
ment to  pay  the  amount  of  the  deficiency.  (Id.) 
See  Appeal,  I,  2. 

POLICE  COURT.    See  Criminal  Law,  12. 

POLICE-OFFICERS. 

1.  Police  Department — ^Membership  or  Retired  Offiger.-^A  polioe- 
ofiicer  of  San  Francisco,  retired  from  active  wrvice  on  account  of 
age,  who  has  not  resigned  or  been  dismissed  from  the  department, 
still  remains  a  member  of  the  department.  (Kavanagh  v.  Board  of 
Police  Pension  Fund  Commissioners,  50.) 

2.  Police  Pension  Fund — Widow  of  Retired  Officer — Vested 
Rights — City  Charter. — The  widow  of  a  police-officer  of  San 
Francisco,  who  had  been  placed  upon  the  retired  list,  and  pensioned 
under  the  act  of  1889  creating  the  police  pension  fund,  and  who 
died  from  natural  causes,  prior  to  the  adoption  of  the  city  charter, 
has  vested  rights  in  the  pension  fund,  which  cannot  be  affected  by 
the  subsequent  adoption  of  the  city  charter  revising  the  law  govern- 
ing police  pensions  in  San  Francisco.     (Id.) 

POSSESSION.    See  Bona  Fide  Purchaser,  2,  3. 

PRACTICE.  See  Abatement;  Appeal;  Attachment;  Bill  of  Excep- 
tions;  Costs;  Evidence;  Findings;  Insolvency;  Judgment;  Me- 
chanic's Liens,  3,  4;  New  Trial;  Partition;  Place  of  Trial; 
Pleadings;  Summons. 

PROBATE  LAW.     See  Estates  of  Deceased  Persons. 

PUBLIC  LANDS. 

1.  United  States  Subvbt— Location  or  Township— DETERMiNATioir 
BY  MoNXTMSNTB  IN  FiKLD. — ^The  location  of  a  township  upon  the  pub- 
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PUBLIC  LANDS   (Continued). 

lie  land  of  the  United  States  is  where  the  government  surveyor 
has  actually  lined  it  out,  and  is  to  be  determined  by  the  monu* 
ments  placed  by  him  in  the  field.     (Harrington  v.  Boehmer,  196.) 

2.  Control  of  Plat  by  Field-notes — Correctiok  of  Plat. — ^In  case 

of  discrepancy  between  the  field-notes  and  the  plat,  the  plat  must 
give  way  to  the  field  notes;  and  the  land  department  may  prop- 
erly correct  the  plat  so  as  to  conform  to  the  field-notes.  The  plat 
as  corrected  supersedes  the  original.     (Id.) 

3.  Ejectment — Failure  of  Plaintiff's  Title — Swamp-land  Patent 
— Tract  not  Included  in  Government  Survey. — ^A  plaintiff  m 
ejectment  must  fail,  where  he  claims  under  a  swamp-land  patent 
from  the  state,  which  confers  no  title,  Avhere  the  field-notes  of  the 
government  survey  of  the  township  and  the  corrected  plat  thereof 
show  that  there  is  no  such  tract  of  land  as  that  described  in  the 
patent ;  and  it  is  immaterial  that  such  tract  appears  upon  the  origi- 
nal plat  of  the  survey.     (Id.) 

4.  Evidence — Location  of  Rivkb  as  Boundary — Change  not  Proved 

— Harmless  Ruling. — Where  the  Sacramento  River  formed  a 
boundary  of  the  land  claimed  by  the  plaintiff,  and  the  case  was 
tried  and  findings  made  on  the  theory  that  there  had  been  no  change 
in  the  location  of  the  river  since  1850,  a  change  thereof  will  not  be 
presumed.  Tne  refusal  to  allow  a  witness  for  plaintiff  to  prove  its 
location  since  1850  will  be  deemed  harmless,  where  no  offer  appears 
to  prove  a  change  of  location  by  the  witness.  (Id.) 
6.  Proof  of  Field- notes— Certified  Copy — ^Harmless  Exclusion  of 
Original. — ^A  certified  copy  of  the  field- notes  of  the  government 
survey  is  competent  evidence  thereof,  and  if  placed  in  evidence  by 
the  defendants,  the  exclusion  of  the  original  notes,  when  offered  in 
rebuttal,  was  harmless,  where  no  discrepancy  between  them  ¥ras 
made  to  appear.     (Id.) 

See  Swamp  and  Overflowed  Lands. 

PUBLIC  SCHOOLS.    See  Schools. 

QUIETING  TITLE.    See  Dedication,  2;  Ejectment,  1;  Judgment,  IS. 

RAILROAD.    See  Eminent  Domain;  Negligence,  25-33. 

RAPE.    See  Criminal  Law,  68-72. 

RECEIVER.     See  Appeal,  0;  Bond,  3;  Contempt;  Mortgage,  14,  15; 
Summons. 

RECLAMATION  DISTRICT. 

Legal  Intbbest  upon  Unpaid  Warrants — ^Application  of  Statutes. 
— The  unpaid  warrants  of  reclamation  districts  bear  legal  interest, 
under  sections  3456  and  3457  of  the  Political  Code,  which  is  to 
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RECLAMATION  DISTRICT  (Continued). 

be  computed  at  the  rate  of  seven  per  cent  per  annum, 
as  fixed  by  section  1017  of  the  Civil  Code.  Section  71  of  the 
County  Government  Act,  providing  for  five  per  cent  interest  upon 
warrants  not  paid  for  want  of  funds,  applies  to  county  warrants, 
and  does  not  include  the  warrants  of  reclamation  districts.  (Na« 
tional  Bank  of  D.  0.  Mills  k  Co.  y.  Greenlaw,  673.) 
See  Taxation,  6,  6. 

REDEMPTION.     See  Mortgage,  5,  15-17;  Taxation,  1-4. 

RES  ADJUDICATA.     See  Judgment,  4,  ft, 

SALES. 

1.  Failube  or  Entire  Conthact — ^Delivert  and  Acceptance  or  Past 
— ^Waiyeb — ^Action  fob  Goods  Sold  and  Delivered. — ^Notwith- 
standing the  failure  of  an  entire  contract  for  the  sale  of  a  speci- 
fied quantity  of  goods,  yet  if  the  vendee  accepts  and  retains  part 
thereof  delivered  to  him,  he  thereby  waives  the  condition  precedent 
as  to  the  delivery  of  the  remainder,  and  the  vendor  may  recover 
the  value  of  the  part  delivered,  in  an  action  for  goods  sold  and  de- 
livered. (Ontario  Deciduous  Fruit  Growers'  Association  y.  Cutting 
Fruit  Packing  Co.,  21.) 

2.  Sale  or  Minimum  Quantity  or  Fruit — ^Failure  from  Drought — 
Imfossibilitt  or  Full  Performance — Non-liabilitt  for  Dam- 
AGBS.T-Where  a  sale  was  made  by  plaintiff  to  defendant  under  a 
written  contract  for  a  minimum  quantity  of  specific  varieties  of 
peaches  growing  and  to  be  grown  on  specific  orchards,  which  de* 
fendant's  agents  inspected,  and  which  were  so  affected  by  an  unex- 
pected drought  as  to  render  full  performance  of  the  contract  impos- 
sible, the  non-performance  thereof  in  full  was  excused,  and  the 
plaintiff  is  entitled  to  recover  the  value  of  all  of  the  peaches  grown, 
which  were  delivered  to  and  retained  by  the  defendant,  with  knowl- 
edge of  the  facts,  and  is  not  liable  in  damages,  by  way  of  counter- 
claim or  otherwise,  for  failure  fully  to  perform  the  contract,  owing 
to  vis  major,  without  his  fault.     (Id.) 

3.  Substitution  or  Other  Peaches. — The  defendant  could  not  require 
the  plaintiff  to  substitute  other  peaches  than  those  contemplated 
in  the  written  contract,  in  performance  thereof;  nor  thereby  pre- 
ehide  a  recovery  for  peaches  already  received  and  retained  by  the 
defendant.     (Id.) 

4.  Parol  Evidence — Identiey^g    Subject    or    Contract — "Sundry 

Orchards." — Where  the  written  contract  of  sale  called  for  a  cer- 
tain quantity  of  fruit  from  "sundry  orchards  in  Ontario  and  Cuea- 
monga,"  parol  evidence  was  admissible  to  identify  the  subject  of 
the  contract,  and  to  explain  what  orchards  were  meant.     (Id.) 

6.  Parol  Agreement  as  to  Quantity— Harmless  Ruung — Impldep 
Oondition. — ^The  admission  of  oral  evidence,  that  it  was  agreed 
CXXXIV.  Cal.— 49 
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SALES   (Continued). 

that  the  minimum  quantity  was  not  to  he  delivered  unless  it  w«« 
grown  on  the  plaintiff's  orchards,  is  not  prejudicial  error.  It 
could  do  no  harm  to  prove  by  oral  evidence  that  which  was  an  im- 
plied condition  of  the  agreement.     (Id.) 

SCHOOLS. 

1.  School  Funds— State  and  Countt  Taxes— Suppobt  of  Commom 
Schools. — The  school  law  contemplates  and  requires  that  all  sehool 
funds  raised  from  state  and  county  school  taxes  shall  be  applied 
exclusively  to  the  support  of  common  schools,  consisting  of  primarjr 
and  grammar  schools  in  each  school  district.  (Stockton  School 
District  of  San  Joaquin  County  v.  Wright,  64.) 

2.  Apportionment  bt  County  SuPEBUfTENDBNT — "Avebaoe  Daily  At- 

tendance'' IN  District — Special  Sohools  not  Included. — ^The  ap- 
portionment required  to  be  made  by  the  county  superintendent  of 
the  unapportioned  residue  of  the  school  funds  "to  the  several  dis- 
tricts, in  proportion  to  the  average  daily  attendance  in  each  dis- 
trict during  the  preceding  year,"  must  be  based  upon  the  ^'average 
daily  attendance"  in  the  common  schools  of  the  district,  not  includ- 
ing attendance  upon  any  high  school  or  evening  school  established 
therein.     (Id.) 

3.  Statutory    Construction — ^Lboislativb    Intent — ^Absubditt. — ^In 

the  interpretation  of  a  statute  the  court  must  look  at  the  context, 
and  the  result  that  would  follow,  in  order  to  arrive  at  the  l^is- 
lative  intent.  A  literal  construction  will  not  alwajrs  obtain,  par- 
ticularly when  such  construction  leads  to  an  absurdity.     (Id.) 

4.  School  District — Credit  or  Money  in  Treasury — ^Transfer  by 
Superintendent  of  Schools — Action  upon  Official  Bond. — ^A 
■chool  district  has  no  proprietary  right  to  the  money  standing  to 
its  credit  in  the  county  treasury,  and  has  no  right  to  recover  it, 
and  cannot  maintain  an  action  against  the  county  superintendent  of 
schools*  and  his  sureties  upon  his  official  bond,  to  recover  money  to 
its  credit  which  the  superintendent  is  alleged  to  have  transferred 
wrongfully  to  the  unappropriated  school  funds  of  the  county,  with- 
out authority  of  law  to  reapportion  the  same.  (Gridley  School 
District  v.  Stout,  692.) 

5.  Mistaken  Performance  of  Duty — ^Discretion — Superintendent 
OF  Schools  not  Liable  in  Tort — Correctness  of  Judovent  not 
Dehskmined. — The  superintendent  of  schools  cannot  be  sued  person- 
ally, in  tort,  for  a  mistaken  performance  of  an  official  duty,  involv- 
ing the  exercise  of  judgment  and  discretion.  The  question  whether 
his  judgment  was  rightly  exercised  will  not  be  determined  in  an  ac- 
tion upon  his  official  bond,  involving  the  transfer  of  school  moneys. 
(Id.) 

See  Contract,  1,  t. 

SERVICE.    See  Appeal,  8. 
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SPECIFIC  PERFORMANCE. 

1.  Pleading — Insufficient  Complaint — Adequate  Consideration — 

Fairness. — A  complaint  for  the  specific  performance  of  a  con- 
tract to  convey  land  must  state  facts  showing  that  it  is  based  upon 
an  adequate  consideration,  and  is,  as  to  the  defendant,  fair  and 
just;  and  if  it  fails  to  do  so,  it  is  error  to  overrule  a  general  de- 
murrer thereto.     (Stiles  v.  Cain,  170.) 

2.  Contract  between  Husband  and  Wife — Undue  Influence  not 

Presumed. — A  contract  entered  into  between  husband  and  wife  is 
not  presumed  to  have  been  obtained  by  undue  influence  on  the  part 
of  the  wife;  though,  in  seeking  specifically  to  enforce  the  contract, 
she  must  allege  and  prove  facts  showing  its  fairness  and  adequacy. 
(Id.) 

statute  of  frauds. 

1.  Parol  Agreement  to  Transfer  Land. — A  parol  agreement  to  trans- 

fer, without  consideration,  a  strip  of  land  which  is  part  of  a  well- 
defined  tract  abutting  upon  a  well-recognized  boundary  between  ad- 
joining tracts,  as  to  which  there  is -no  dispute  or  uncertainty,  is 
InefiTective,  as  being  in  direct  violation  of  the  statute  of  frauds. 
(Nathan  v.  Dierssen,  282.) 

2.  EREcnpN  OF  Division  Fence — Unauthorized    Act    of    Tenant- 

Finding  against  Evidence. — ^The  erection  of  a  division  fence  be- 
tween the  two  tracts,  so  as  to  include  the  strip  as  part  of  the  de- 
fendant's land,  by  a  tenant  of  the  plaintiff  who  is  a  successor  in  in- 
terest of  the  tract  from  which  the  strip  was  granted  by  parol,  can- 
not bind  or  estop  the  plaintiff,  where  it  appears  that  the  tenant  had 
no  authority  to  adjust  the  boundary.  A  finding  that  the  plaintiff, 
with  knowledge  of  the  original  agreement,  erected  a  division  fence 
upon  the  line  originally  agreed  to  by  parol,  is  held  to  be  against  the 
evidence.     (Id.) 

See  dlorporations,  6. 

STATUTE  OF  LIMITATIONS. 
1.  Barred  Note  and  Mortgage — Action  upon  New  Promise — Con- 
sideration— Sufficiency  of  Complaint. — A  complaint  setting 
forth  a  note  and  mortgage,  and  alleging  that  in  an  action  to  fore- 
close the  mortgage  it  was  adjudged  that  they  were  barred  by  the 
statute  of  limitations,  and  that  they  were  so  barred,  and  that  sub- 
sequent to  the  bar  of  the  statute  the  defendant,  on  certain  dates 
specified,  in  writings  signed  by  him,  acknowledged  the  indebtedness 
and  promised  to  pay  the  same,  is  not  upon  the  note,  but  upon  the 
new  promise,  of  which  the  barred  note  and  mortgage  set  forth  con- 
stituted the  consideration,  and  the  complaint  states  a  sufficient 
cause  of  action  upon  the  new  promise,  as  against  a  general  de- 
murrer. (Coneannon  v.  Smith,  14.) 
t.  New  Promises  Prior  to  Foreclosure  Suit — ^Res  Adjudicata — 
Matter  not  in  Issue. — The  fact  that  the  new  promises,  in  writ- 
ing, declared  upon,  thotigh  made  after  the  bar  of  the  statute,  were 
made  before  the  commencement  of  the  foreclosure  suit,  does  not 
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make  the  adjoidication  in  that  suit,  that  the  note  and  mortgage  were 
barred  by  the  statute  of  limitations,  an  adjudication  against  the 
cause  of  action  upon  the  new  promise,  which  was  not  in  fact  pleaded 
or  placed  in  issue  in  the  former  suit.     (Id.) 

3.  Evidence  of  New  Promise — Letters — Part  Payments — Implied 
Promise. — Letters  signed  by  the  defendant,  asking  plaintiff  to 
send  a  statement  of  his  affairs,  and  inclosing  part  payments  upon 
his  indebtedness  to  the  plaintiff,  and  expressing  a  hope  to  send  more, 
and  to  pay  the  interest,  it  appearing  that  there  was  no  other  in* 
debtedness  from  defendant  than  the  barred  note  and  mortgage,  are 
evidence  of  an  implied  promise  to  pay  that  debt.     (Id.) 

4.  Formal  Acknowixdgment  ob  Promise  not  Kequired — Recogni- 
tion OF  Subsisting  Debt. — ^The  statute  does  not  prescribe  any  form 
in  which  the  new  acknowledgment  or  promise  shall  be  made.  It 
need  not  be  formal;  and  it  is  sufficient,  if  the  writing  shows  that 
the  writer  regards  or  treats  the  indebtedness  as  subsisting;  and 
from  the  acknowledgment  of  a  subsisting  indebtedness  the  law  im- 
plies a  promise  to  pay  it,  based  upon  the  consideration  of  the  old 
debt.     (Id.) 

6.  Mortgage — New  Promise  after  Bab  of  Statute — ^Renewal  of 
Mortgage. — The  lien  of  a  mortgage  is  not  extinguished  by  lapse 
of  time,  so  long  as  the  principal  obligation  is  kept  alive,  and  suit 
can  be  brought  upon  the  original  promise;  but  a  new  promise,  made 
after  the  bar  of  the  statute  has  fully  accrued  upon  the  original 
promise,  cannot  have  the  effect  to  renew  or  continue  the  mortgage, 
the  lien  of  which  is  extinguished  by  such  bar  of  the  statute.  (Wein- 
berger V.  Weidman,  599.) 

8.  Renewal  of  Note — Reduction  of  Interest — Pleading — ^Abgu* 
mentative  Averment  of  Evidence  not  Admitted — Sufficiency  of 
Denial. — An  averment  that  a  certain  sum  is  due,  with  interest  at  a 
specified  rate,  which  is  less  than  the  face  of  the  note,  from  a  certain 
date,  "such  reduction  of  interest  having  been  agreed  to  by  both 
parties,"  on  a  date  specified,  prior  to  the  bar  of  the  note,  is  not  an 
averment  that  the  note  tvas  then  renewed  by  a  written  promise 
signed  by  the  defendant,  and  does  not  state  the  ultimate  fact  of 
promise  to  pay  it,  or  any  fact  material  to  the  plaintiff's  case,  but 
only  contains  mere  argumentative  matter  of  evidence  of  doubtful 
inference,  inserted  only  to  anticipate  a  defense,  and  the  failure  to 
deny  the  averment  thus  made  does  not  admit  it.  Any  possible  im- 
plication of  the  renewal  of  the  note  is  sufficiently  denied  by  a  de- 
nial that  the  defendant  ever  promised  to  pay  the  note.  (Id.) 
See  Estates  of  Deceased  Persons,  21,  24;  Fraudulent  Conyeyaaoe, 
6,  7;  Judgment,  4,  0;  Mortgage,  8,  9,  12. 

STATUTES. 

1.  Revision  of  Code — (Constitutional  Law — Impropeb  Ewaotmen'^— 
Insufficient  Title. — The  act  of  March  8,  1901    (Stats.  1901,  p. 


Digitized  by  VjOOQIC 


Street-assessment.  77? 

STATUTES   (Continued). 

117),  entitled  "An  act  to  revise  the  Code  of  Civil  Procedure  of  the 
state  of  California,  by  amending  certain  sections,  repealing  others, 
and  adding  certain  new  sections/'  is  unconstitutional  and  void, 
both  because  the  law  revised  was  not  re-enacted  and  published  at 
length  as  revised,  and  because  it  does  not  embrace  but  one  subject, 
expressed  in  its  title,  as  required  by  section  24  of  article  IV  of  the 
state  constitution.  The  mere  reference  to  the  Code  of  Civil  Proced- 
ure  does  not  express  any  subject.     (Lewis  v.  Dunne,  291.) 

2.  Statctort  CoNSTBUcnoif — ^Departube    from    Literal    Iicfobt. — 

Wliere  it  is  evidence  from  the  whole  tenor  of  a  statute,  and  from 
acts  in  pari  materia,  that  the  legislature  could  not  have  intended 
the  consequences  of  a  literal  construction  of  its  language,  and  such 
^  construction  would  lead  to  great  inconvenience,  if  not  to  an  absur- 
dity, the  literal  construction  will  not  be  followed.  (Pool  v.  Sim- 
mons, 621.) 

3.  Repeal  of  Code  Provisions — Impucation  not  Favored. — ^Repeals 

by  implication  are  not  favored;  and  a  subsequent  act  will  not  re- 
peal prior  code  provisiQUs  by  implication,  where  force  and  effect 
can  be  given  to  both.     (Id.) 
See  Community  Property,  3;  License,  2,  8. 

STOCK  AND  STCK^KHOLDERS.    See  Corporations. 

STREET-ASSESSMENT. 

1.  Constitutional   Law — Fourteenth    Amendment. — The    street-as- 

sessment law  of  this  state,  in  providing  that  the  expense  of  street- 
work  is  to  be  assessed  in  proportion  to  the  frontage  of  the  lots,  is 
not  repugnant  to  the  fourteenth  amendment  of  the  Federal  con- 
stitution.    (San  Francisco  Paving  Co.  v.  Bates,  30.) 

2.  Validity  of  Assessment — Prima  Facie  Evidence — Authority  of 

Secretary  to  Bid  fob  Corporation — Presumption — Burden  of 
Proof. — The  assessment  and  other  documents  connected  therewith 
are  prima  facie  evidence  of  its  regularity  and  correctness;  and 
from  such  evidence,  a  bid  for  the  street-work,  signed  in  the  name  of 
a  corporation  by  its  secretary,  which  was  accepted  by  the  board,  in 
the  absence  of  evidence  to  the  contrary  must  be  presumed  to  have 
been  shown  to  the  board  to  have  been  authoriased  by  the  corporation. 
The  burden  of  proof  is  on  the  defendant  to  establish  the  contrary, 
and  to  show  any  invalidity  or  irregularity  of  the  act  of  the  board  in 
accepting  the  bid.     (Id.) 

3.  Advertisement  for  Bids — Order  to  Readvertise — Designation  of 
Newspaper. — Where  the  original  notice  for  bids  was  properly  ad- 
vertised and  posted,  a  subsequent  order  to  readvertise  for  bids,  with- 
out designating  any  newspaper,  must  be  construed  as  referring  to 
the  original  order  for  its  terms.     (Ellis  v.  Witmer,  249.) 

4.  Necessity  for  Readvertisement — Limitation  of  Time — Pre- 
sumption.— A  readvertisement  for  bids  is  not  necessary,  unless  the 
original  order  limited  the  time  for  bids ;  and  it  cannot  be  presumed 
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that  a  time  was  limited  therefor,  where  it  is  not  so  made  to  ap- 
pear.    (Id.) 

5.  Antedated  Bond  fob  Unpaid  Asbebshents — ^Delat  in  Miivxbtbb- 
lAL  Acts. — ^The  bonds  to  be  issued  by  the  city  treasurer  for  the 
amount  of  unpaid  -assessments  should  be  issued  and  dated  at  the  ex- 
piration of  the  thirty-days'  credit  allowed  by  the  Street-improve- 
ment Act  from  the  date  of  the  warrant;  and  where,  by  reason  of 
delay  in  the  ministerial  acts  to  be  performed  by  the  city  treasurer, 
a  bond  was  not  issued  until  after  that  date,  it  was  properly  dated 
as  of  the  date  when  it  should  have  been  issued.     (Id.) 

6.  Sale  under  Deunquent  BoND—lRBEGULARiTtEs — Relief  in  Equity 
— Payment  of  Sum  Due. — Where  it  appears  that  the  assessment 
and  bond  were  valid,  a  sale  under  a  delinquent  bond  cannot  be  an-^ 
nulled  in  equity  for  irregularities  in  selling  under  the  bond  for  an 
excessive  amount,  or  upon  insufficient  notice,  or  at  an  improper 
place,  or  upon  a  defective  certificate,  unless  on  condition  of  paying 
the  sum  due.  Where  no  such  condition  was  imposed  by  the  court, 
and  there  is  no  offer  in  the  complaint  to  pay  what  is  due,  a  judg- 
ment annulling  the  sale  must  be  reversed.     (Id.) 

7.  Sale  for  Principal  and  Interest  of  Bond. — A  sale  for  the  prin- 
cipal and  the  interest  of  the  bond  to  the  date  of  sale  is  not  for  an 
excessive  amount.  The  bond  does  not  cease  to  bear  interest  after 
it  becomes  delinquent.     (Id.) 

8.  Insufficient  Notice  of  Sale — Persons  Delinquent  not  Named. 
— ^A  notice  of  sale,  not  conforming  to  the  requirements  of  section 
41  of  the  act  of  1891,  and  of  section  3764  of  the  Political  Code,  re- 
ferred to  in  the  Street-improvement  Act,  and  omitting  the  names  of 
the  persons  delinquent,  is  fatally  insufficient.  The  fact  that  the 
names  of  the  persons  delinquent  cannot  be  ascertained  from  the  bond 
is  not  material,  since  they  can  be  ascertained  from  the  proper 
records.     (Id.) 

0.  Place  of  Sale. — The  place  of  sale  under  a  delinquent  bond,  assum- 
ing that  it  was  to  be  determined  by  the  provisions  of  section  3768 
of  the  Political  Code  as  it  stood  prior  to  its  repeal,  must  be  "in 
front  of  the  court-house,  or  in  front  of  the  tax-collector's  office," 
as  the  board  of  supervisors  may  by  resolution  have  directed,  for  all 
state  and  county  taxes.  The  board  cannot  authorize  such  sales  to 
be  made  "in  the  tax-collector's  office."  (Id.) 
10.  Sewers— Flush -TANK — Insufficient  Description  in  RESOLUTioir 
— Void  Bid  and  Contract. — A  resolution  of  intention  to  improve 
certain  streets  by  constructing  sewers  thereon,  with  cribbing,  man- 
holes, and  a  flush-tank,  which  wholly  fails  to  describe  the  dimen- 
sions of  the  flush -tank,  ttr  the  materials  from  which  It  is  to  be  con- 
structed, or  where  or  how  it  is  to  be  connected  with  any  one  of  the 
sewers,  or  to  show  whether  one  flush-tank  would  serve  for  all  of 
them,  and  which  is  not  aided  in  description  by  any  specifications 
therefor,  fails  to  describe  a  material  part  of  the  work;  and  muk 
failure  vitiates  the  resolution  as  a  whole,  and  renders  void  a  bid 
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and  contract  to  do  the  work  proposed  by  the  resolution,  inclusive 
of  the  flusli-tank.     (McDonnell  v.  Gillon,  329.) 

11.  Resolution  of  Intention  Jurisdictional — Care  in  Description. 
— The  resolution  of  intention  is  the  initial  step,  by  which  alone  the 
board  acquires  jurisdiction  to  order  the  work  done,  and  it  must  so 
describe  it  as  to  convey  an  intelligent  idea  of  the  improvement,  and 
its  nature  and  extent.  A  little  more  care  in  this  initial  and  ju- 
risdictional step  would  protect  all  parties,  and  avoid  all  question, 
by  a  proper  description  of  each  distinct  part  of  the  proposed  im- 
provement.    (Id.) 

12.  Action  upon  Street-assessment — Sufficiency  of  Complaint — 
General  Demurrer — Grounds  of  Special  Demurrer — Objection 
UPON  Appeal. — In  an  action  upon  a  street-assessment,  where  the 
complaint  states  a  cause  of  action  sufficient  to  support  the  judgment, 
a  general  demurrer  thereto  was  properly  overruled;  and  grounds 
of  special  demurrer  not  urged  iii  the  trial  court,  relating  to  the 
manner  in  which  the  facts  are  stated,  cannot  be  urged  upon  appeal 
from  the  judgment.     (Belser  v.  AUman,  309.) 

13.  Prima  Facie  Case — Burden  of  Proof. — Under  a  complaint  suffi- 
cient to  sustain  a  judgment  for  the  enforcement  of  the  lien  of  the 
assessment,  a  prima  facie  case  for  a  recovery  by  the  plaintiff  is 
made  by  the  production,  at  the  trial,  of  the  assessment,  with  the 
documents  connected  therewith,  and  of  the  affidavit  of  demand  and 
non-payment;  and  the  burden  is  upon  the  defendant  to  allege  and 
affirmatively  prove  any  error,  defect,  or  irregularity  that  may  have 
supervened  in  the  proceedings  subsequent  to  the  ordering  of  the 
work.     (Id.) 

14.  Description  of  Work — Constitutionality  of  Law — Cases  Af- 
firmed.— Held,  upon  the  authority  of  Baughatcout  v,  Hubbard,  131 
Cal.  675,  that  the  work  contracted  for  in  this  case,  and  for  which 
the  assessment  was  made,  was  sufficiently  described  in  the  resolu- 
tion of  intention,  and,  upon  the  authority  of  Hadley  v,  Dague,  130 
Cal.  207,  that  the  Street- improvement  Act  is  constitutional  and 
valid.     (Id.) 

15.  Notice  for  Sealed  Proposals — Fixing  of  Time  bt  Clerk — ^Ab- 
SENCE  of  Order  of  Council— Presumptions. — ^The  fact  that  the 
clerk  fixed  the  time  in  the  notice  calling  for  sealed  proposals,  which 
was  posted  and  published,  and  that  the  city  council  made  no  order 
fixing  such  time,  does  not  vitiate  the  notice,  conceding  it  to  be  un- 
fltuthorized,  where  it  does  not  appear  that  the  limitation  so  fixed 
prevented  any  one  from  presenting  a  proposal.  Such  prevention  is 
not  to  be  presumed;  and  if  the  limitation  made  by  the  clerk  was 
unauthorized,  all  persons  must  be  assumed  to  have  known  that 
fact.     (Id.) 

16.  Fictitious  Names  —  Dismissal — Findino  —  Failure  to  Amend 
Complaint. — ^Where  the  action  was  dismissed  as  to  defendants  sued 
by  fictitious  names,  and  the  court  found  that  the  appellant  was  at 
an  times  the  owner  of  the  land,  the  appellant  is  not  prejudiced  by 
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the  failure  of  the  plaintiff  to  file  a  formal  amendment  of  the  com- 
plaint striking  out  the  fictitious  names.     (Id.) 

17.  Date  of  Warrant— :Reoobd — Notice — Limitation  of  Time  for 
Appeal. — ^Under  the  proyisions  of  the  Street-improvement  Act,  the 
limitation  of  ''thirty  days  after  the  date  of  the  warrant"  in  which 
to  appeal  from  the  assessment  is  to  be  counted  from  the  date  of  the 
record  of  the  warrant,  and  not  from  its  actual  date,  if  different 
therefrom.  The  date  of  the  record  of  the  warrant  is  that  from 
which  notice  is  imputed  to  those  who  have  the  right  to  appeaL 
(Cotton  V.  Watson,  422.) 

18.  Delivery  and  Return  of  Warrant. — The  warrant  cannot  be  de- 

livered to  the  contractor,  and  has  no  operative  function,  untfl  it 
has  been  recorded;  and  it  is  the  intention  of  the  legislature  that  the 
time  within  which  an  appeal  might  be  taken  from  the  assessment, 
and  within  which  the  warrant  should  be  returned  to  the  superin- 
tendent, should  be  the  same, — viz.,  thirty  days  from  the  time  when 
he  was  entitled  to  receive  the  warrant.     (Id.) 

19.  Statutory  Construction — Rights  of  Parties — Intention  of 
Legislature  as  to  Date  of  Warrant. — The  Street-improvement 
Act  ought  not  to  be  construed  as  placing  it  within  the  power  <rf  the 
superintendent  of  streets,  by  failure  to  record  the  warrant,  essen- 
tially to  impair  or  destroy  the  rights  of  the  parties.  The  legislature 
contemplated  that  the  date  of  the  warrant,  and  the  record  of  the 
warrant,  should  be  the  same.     (Id.) 

20.  AcnoN  UPON  Street-assessment— Evidence — Prima  Facie  Cabe — 

Untenable  Objecttonb. — In  an  action  to  enforce  a  street-assess- 
.  ment,  the  warrant,  assessment,  certificate,  and  diagram,  with  the 
affidavit  of  demand  and  non-payment,  are  admissible  as  prima  fade 
evidence  of  the  regularity  and  correctness  of  the  assessment  and  of 
the  prior  proceedings  and  acts  of  the  superintendent  of  streets  and 
city  council,  and  of  the  right  to  recover  in  the  action.  Objections 
to  the  admissibility  of  such  evidence  for  other  pui^>o8es,  and  that 
the  facts  essential  to  the  validity  of  the  assessment  do  not  appear, 
are  untenable,  and  must  be  disregarded.     (Reid  v.  Clay,  207.) 

21.  Record  of  Papers — Presumption. — The  statute  does  not  expressly 

require  that  the  assessment  and  accompanying  papers  shall  be  re- 
corded, in  order  to  be  effective  as  prima  facie  evidence ;  and  it  seems 
that  such  proviso  or  condition  cannot  be  deemed  imposed  upon  the 
provisions  of  the  act.  It  must  be  presumed  from  such  prima  faoie 
evidence  that  the  contract  and  all  papers  required  by  law  to  be  re- 
corded were  recorded.     (Id.) 

22.  Indorsements  upon  Packages— Presumption. — It  must  be  pre- 
sumed that  indorsements  made  at  different  times  upon  a  pAdcige 
of  papers  produced  from  the  engineer's  office,  comprising  the  dia- 
gram, warrant,  return,  and  certificate  of  the  engineer,  referred  to 
by  the  indorsements  made  thereon,  respectively,  were  in  the  padsage 
when  the  indorsements  were  made.  It  must  be  inferred  that  the 
papers  required  by  law  to  be  attached  together  were  so  attadied. 
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and  it  cannot  be  presumed,  contrary  to  the  indorsement,  that  the 
certificate  of  the  en^eer  was  not  in  the  package,  or  was  wrongs 
fully  made  elsewhere  than  in  the  engineer's  office.     (Id.) 

23.  Assignment  of  Claim  bt  General  Manager  or  CoRFOBATioif— 

Proof  of  Authority. — ^An  assignm^t  of  the  street-assessment 
claim  was  sufficiently  proved,  where  it  was  shown  that  it  was  made 
by  the  general  manager  of  the  corporation  which  did  the  work,  «nd 
that  he  was  in  the  habit  of  executing  assignments  and  contracts  on 
behalf  of  the  corporation  with  the  knowledge,  assent,  and  acqui- 
escence of  its  board  of  directors.     (Id.) 

24.  Contract  of    Corporation — Execution    bt    Secretary — Sbait-' 

Presumption — Ratoioation — ^Absence  of  Resolution. — ^The  coH' 
tract  for  the  street-work,  by  a  corporation,  executed  by  its  secretary, 
with  the  corporate  seal  attached,  must  be  presumed,  in  view  of  the 
corporate  seal,  and  of  the  prima  facie  case  made  by  the  plaintiff,  to 
have  been  executed  by  the  authority  of  the  corporation;  and  where 
it  appears  that  it  was  the  custom  of  the  corporation  for  its  secre- 
tary, when  present,  to  execute  its  numerous  contracts,  and  that  the 
contract  was  ratified  by  appeal  of  the  corporation  from  the  original 
assessment,  proof  of  the  absence  of  a  resolution  authorizing  the 
contract  cannot  defeat  it.     (Id.) 

25.  Description  of  Work — Exception  of     Work    Already    Ddhb — 

Declaration  of  Power. — The  description  of  the  work,  in  the  assess- 
ment contract  and  notice  for  bids,  as  being  for  laying  granite  curbs 
on  a  certain  street,  between  two  other  streets,  "where  not  already 
laid,"  and  paving  the  roadway  thereupon  with  bituminous  rock, 
''where  not  already  so  paved,"  does  not  disclose  any  delegation  of 
power  to  the  street  superintendent  or  contractor  to  determine  the 
character  and  amount  of  the  work  to  be  done.     (Id.) 

26.  Compliance  with   SpsomoATiONS — ^Materials — Satisfaction  of 

Superintendent  of  Strebtb. — ^A  provision  in  the  contract  that  the 
contractor  will  do  the  described  work  "in  a  good  and  workmanlike 
manner,  under  the  direction  and  to  the  satisfaction  of  the  super- 
intendent of  streets,"  and  "in  compliance  with  the  specifications 
hereunto  attached,  and  made  part  of  this  contract,"  is,  in  effect,  the 
provision  required  by  section  4  of  the  act  of  1889  (Stats.  1889,  p. 
171),  that  "the  materials  used  shall  comply  with  the  specifications, 
and  be  to  the  satisfaction  of  the  superintendent  of  streets."     (Id.) 

27.  New  Assessment — Order — New  Diaobam  aitd  Warrant  Impued. 
— Where  it  appears  that  the  original  assessment,  diagram,  and 
warrant  had  been  set  aside  upon  appeal  of  the  contractor,  and  "a 
new  assessment,  correcting  a  clerical  error  in  making  the  former 
assessment,"  had  been  ordered,  it  is  necessarily  implied  in  the  order 
that  there  must  be  a  new  and  corrected  diagram  and  warrant,  if 
rendered  necessary  by  the  alteration  in  the  assessment.  It  cannot 
be  objected  that  the  new  assessment  does  not  conform  to  the  decision 
of  the  board,  if  such  non-conformity  does  not  affirmatively  ap- 
pear.    (Id.) 
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28.  Certificate  of  Engineer. — ^A  certiftcate  of  the  engineer  is  not  re- 
quired, or  required  to  be  recorded,  except  in  the  case  provided  fcM-  in 
subdivision  10  of  section  5  of  the  act  of  1889  (Stats.  1889,  p.  171). 
Though  he  is  empowered  by  section  34  of  the  act  to  make  a  certifi- 
cate of  the  work  done,  such  certificate,  when  made,  is  simply  to 
assist  the  superintendent  of  streets  in  determining  whether  the  con- 
tract has  been  satisfactorily  performed,  and  its  contents,  if  satis- 
factory to  the  superintendent,  are  immaterial  to  the  validity  of 
the  lien.     (Id.) 

29.  Street-improvement  Act — Constitutional  Law — Case  Affxbmed* 
~The  Street-improvement  Act  of  1889  (Stats.  1889,  p.  171)  is  con- 
stitutional and  valid.  Cohen  v.  City  of  Alameda,  124  Cal.  600,  af- 
firmed.    (Id.) 

30.  Demand  and  Return — Specification  of  Payment — ^PBESUHFTioir 
of  Authority. — The  demand  and  return  are  not  required  by  the 
statute  to  specify  the  person  to  whom  the  money  is  to  be  paid,  that 
being  obviously  understood ;  and  the  authority  of  the  party  making 
it  is  to  be  presumed,  in  the  absence  of  evidence  to  the  contrary. 
(Id.) 

31.  Demand  by  Assignee  as  Agent. — The  fact  that  the  demand  made 

by  the  assignee  of  the  claim  of  lien  was  made  as  agent  of  the 
original  contractor  is  immaterial.      (Id.) 

32.  Allowance  of  Attorney's  Fees — Lien. — The  plaintiff  is  entitled 

to  have  the  attorney's  fees  allowed  by  the  court  in  the  action  to  en- 
force the  assessment  made  a  lien  upon  the  land  assessed.     (Id.) 

SUMMONS. 

Foreclosure  of  Mortgage  by  Receiver — ^Notbs  Levied  upon  uivdeb- 
Execution — Evidence — Void  Personal  Judqiceiti — ^Pubucation 
of  Summons  against  Non-resident. — In  an  action  by  a  receiver  to 
foreclose  a  mortgage  securing  notes  which  were  levied  upon  under 
execution,  evidence  of  the  judgment  roll  under  which  the  execution 
was  issued  is  inadmissible  to  support  the  foreclosure,  where  it  ap- 
pears upon  the  face  thereof  that  it  was  a  void  personal  judgment 
rendered  against  the  owner  of  the  notes,  who  was  a  non-resident  of 
the  state,  and  did  not  appear  in  the  action  against  him,  and  that 
the  service  of  summons  upon  him  was  made  by  publication  only,  so 
that  the  court  acquired  no  jurisdiction  of  hia  peraon.  (Boring  T. 
Penniman,  514.) 

See  Insane  Persons,  8. 

SURETY.    See  Attachment. 

SWAMP  AND  OVERFLOWED  LANDS. 

1,  Public  Lands — Criterion  of  Swamp-lawd  Grant— United  Staito 
Patent  to  Settler. — The  criterion  of  the  state's  title  to  swamp 
and  overflowed  land  granted  by  the  act  of  September  28,  1850,  is 
that  the  greater  part  of  the  smallest  legal  subdivision,  consisting 
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of  forty  acres,  was  too  wet  for  cultivation.  If  the  greater  part 
thereof  was  fit  for  cultivation,  the  subdivision  was  not  included  in 
the  grant,  and  the  patent  of  the  United  States  to  a  settler  there- 
upon will  confer  upon  him  the  legal  title.  (Fredericks  v.  Zumwalt, 
44.) 

2.  Abandonment  or  State's  Claim  in  Favob  of  Settlers  and  Pat* 
ENTEES.— By  the  act  of  March  10,  1874  (Stats.  1873-74,  p.  137), 
the  state  expressly  abandoned  all  claim  to  lands,  as  swamp  and 
oversowed,  which  had  been  patented  to  pre-emption  or  homestead 
settlers  by  the  United  States,  or  which  were  then  occupied  by  such 
settlers  in  good  faith  under  declaratory  statements  filed  thereupon. 
(Id.) 

3.  Swamp  Lands  Accepted  bt  State — ^Nbabness  to  Town — Void  Cer- 

tificate OF  Purchase. — By  the  act  of  April  4,  1870  (Stats.  1869- 
70,  p.  875),  all  swamp  and  overfiowed  lands  situated  within  two 
miles  of  any  town  or  village  were  excluded  from  grant  by  the  state; 
and,  upon  supposition  of  the  state's  title  to  lands  so  situated,  a 
certificate  of  purchase  thereof  by  the  register  of  the  state  land- 
office,  as  swamp-land,  is  void.     (Id.) 

See  Public  Lands,  3;  Reclamation  Districtt. 

TAXATION. 

1.  Tax  Deed— Insufficient  Notice  to  Redeem. — ^A  tax  deed  cannot  be 
sustained  where  it  appears  that  the  property  was  unoccupied,  and 
that  the  notice  to  redeem  was  posted  on  the  premises  too  late  to 
bring  it  within  the  period  of  thirty  days  next  previous  to  the  ex- 
piration of  the  time  for  redemption,  and  that  the  notice  was  not 
published  in  every  issue  of  a  newspaper  published  during  said  per- 
iod, nor  during  the  period  of  thirty  days  next  before  the  purchaser 
applied  for  a  deed,  as  required  by  law.     (Walsh  v.  Burke,  604.) 

2.  Affidavit    of    Pubchasbb — ^Rebuttal — Support    of    Finding. — 

Though  the  affidavit  of  the  purchaser  established  the  fact  prima 
facte  of  a  publication  in  the  first  paper  published  after  the  posting 
of  the  notice,  evidence  in  rebuttal  thereof  is  admissible;  and  the 
testimony  of  a  witness,  that  he  made  a  close  examination  of  the 
newspaper  of  that  date,  and  that  the  notice  was  not  published  there- 
in, is  sufficient  to  sustain  a  finding  that  there  was  an  issue  of  the 
paper  published  on  that  day,  and  that  the  notice  was  not  published 
therein.     ( Id. ) 

8.  Issue  of  Paper  Next  Prior  to  Tax  Deed — Unsupported  Finding 
— Absence  of  Proof — Claimant  under  Deed  not  Injured. — One 
who  claims  under  the  tax  deed  is  not  injured  by  an  unsupported 
finding  that  there  was  a  regular  issue  of  the  paper  on  July  4th,  next 
prior  to  the  tax  deed  dated  July  11th,  and  that  the  notice  of  re- 
demption was  not  published  therein,  where  such  claimant  failed  to 
prove  either  Br  publication  of  the  notice  on  that  date,  or  that  then 
was  no  issua  of  the  paper  thereon.     (Id.) 
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4.  BuBDKN  OF  Proof  upon  Claimant  under  Deed — Finding  in  Ab- 
sence OF  Proof. — ^The  burden  of  proof  is  upon  the  claimant  under 
the  tax  deed  to  show  a  compliance  with  the  statute  as  to  the  notice 
of  redemption;  and  where  there  is  an  entire  absence  of  proof  in  re- 
lation to  the  last  publication  required  by  the  law  to  support  the 
deed,  it  is  the  duty  of  the  court  to  find  against  him  on  that  fact; 
and  the  absence  of  proof  in  such  case  does  not  make  the  finding 
against  evidence.     (Id.) 

0.  Property  of  Reclamation  District — State  Aoenct— Property  of 

State — State  and  County  Taxes. — A  reclamation  district  is  a 
public  agency  of  the  state;  and  property  acquired  thereby,  which 
is  indispensable  to  the  execution  of  its  objects,  is  public  property  of 
the  state,  within  the  meaning  of  the  constitution,  and  is  exempt 
from  state  and  county  taxes  as  such.  (Reclamation  District  No. 
551  V.  County  of  Sacramento,  477.) 

6.  Construction  of  Polfhcal  Code — State  not  Bound  by  General 

Words. — The  state  is  not  bound  by  general  words  in  the  Political 
Code  upon  the  subject  of  taxation,  which  would  operate  to  trench 
upon  its  sovereign  rights,  injuriously  affect  its  capacity  to  perform 
its  functions,  or  establish  a  right  of  action  against  it.     (Id.) 

7.  Mandamus  to  Auditor — ^Taxes  Refunded  by  Supervisors — ^KIis- 
take  in  Listing  Credits — Assessor's  Change  of  True  Balance. 
— Mandamus  will  lie  to  compel  the  auditor  to  audit  and  approve  a 
claim  properly  allowed  by  the*  supervisors,  upon  the  assessor's  rec- 
ommendation, for  the  refunding  of  a  sum  of  taxes  erroneously  paid, 
<m  account  of  a  clerical  mistake  of  the  taxpayer's  book-keeper  in 
listing  credits  in  an  excessive  sum  of  one  hundred  thousand  dol- 
lars, which  led  the  assessor  to  change  a  truly  stated  balance  of 
credits  over  debts,  so  as  to  increase  the  balance  by  that  excessive 
sum,  without  notice  to  the  taxpayer,  thus  exacting  taxes  upon  said 
sum  which  were  not  in  fact  due.     (Pacific  Coast  Co.  v.  Wells,  471.) 

8.  Effect  of  Voluntary  Payment — Power  of  Supervisors  to  Re- 
.    FUND  Taxes — Construction  of  Code. — ^The  fact  that  the  taxes 

paid  upon  said  excessive  sum  of  one  hundred  thousand  dollars  were 
voluntarily  paid,  without  protest  by  the  taxpayer,  cannot  affect  the 
power  and  duty  of  the  supervisors  to  refund  such  taxes  as  having 
been  erroneously  or  illegally  collected,  under  the  provisions  of  sec- 
tion 3804  of  the  Political  Code.  That  section  is  remedial,  and 
should  be  liberally  construed  to  carry  out  its  intent  and  object,  to 
prevent  the  inequitable  retention  of  money  by  the  county,  which 
was  improperly  collected,  and  to  which  the  county  has  no  right. 

.See  Insane  Persons,  6;  Mortgage,  3,  4;  Schools,  1-S. 
TENANTS  IN  COMMON.     See  Bona  Fide  Purchaser. 

TRUST. 

1.  Transfer  by  Trustee— Good  Faith  of  Purchaser— Finding 
against     Evidence — Consideration — Private    Debt  —  Notice  — 
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Agency. — ^A  finding  that  a  transfer  of  trust  property  bj  a  trustee 
to  his  daughter-in-law  was  made  to  her, as  a  bona  fide  purchaser  iot 
value,  without  notice  of  the  trust,  or  of  the  rights  of  the  plaintiff 
as  a  beneficiary,  is  against  evidence,  where  proof  of  the  consideration 
was  not  satisfactory,  and  the  evidence  in  part  showed  a  deed  of 
gift,  and  in  part  that  there  was  some  settlement  of  a  private  debt 
of  a  firm,  which  consisted  of  the  trustee  and  his  son,  the  husband  of 
the  grantee,  and  it  appeared  that  the  husband  acted  as  her  agent 
in  the  transaction.  The  full  knowledge  of  her  agent,  acting  within 
the  scope  of  his  authority,  charged  her  with  notice  of  the  invalidity 
of  the  conveyance,  which  wta  void,  both  as  being  in  contravention 
of  the  trust)  and  also  as  having  been  made  in  payment  of  a  private 
debt  of  the  trustee.  Such  deed  was  voidable  as  to  her,  as  one  tak- 
ing with  notice,  at  the  instance  of  th^  cestui  que  truei.  (Chapman 
V.  Hughes,  641.) 

2.  Estoppel  in  Pais — (>)N8ent  of  Cestiti  que  Trust — Pleading — 
Finding. — If  the  cestui  que  trust  knew  of  and  assented  to  the  con- 
veyance from  the  trustee  to  his  daughter-in-law,  an  estoppel  in  pais 
would  be  raised  against  him,  and  he  would  not  be  heard  to  disavow 
an  act  to  which  he  had  formally  assented,  where  the  parties  changed 
their  condition  up<»i  the  assurance  of  his  consent.  But  such  ea* 
toppel  in  pais,  to  be  available,  must  be  pleaded,  proved,  and  found, 
and  cannot  be  considered  in  the  absence  of  a  pleading  and  finding 
to  support  it.     (Id.) 

3.  Suit  in  Equity  by  Beneticiaby — Accounting — Avoidanob  of 
Tbansfebs  by  Trustee — Augmentation  of  Trust  Fund. — In  a  suit 
in  equity,  brought  by  a  beneficiary  having  an  interest  in  trust 
property,  for  an  accounting  against  his  trustee,  and  to  avoid  trans- 
fers made  by  the  trustee  of  the  trust  property  to  other  parties 
made  defendants,  all  transfers  thereof  made  by  the  trustee  to  any 
of  the  co-defendants  without  consideration,  or  to  persons  .taking 
with  notice  of  the  plaintiff's  rights  under  the  trust,  must  go  to 
augment  the  trust  fund,  to  abide  an  equitable  adjustment  of  rights 
as  between  the  plaintiff  and  his  trustee,  upon  the  accounting  between 
them.     (Id.) 

4.  Transfer  as  Collateral  Security — ^Protection  of  Transferee — 
Residl'e  Subject  to  Trust. — ^Where  a  transfer  of  property  by  the 
trustee,  as  collateral  security  for  indebtedness,  is  protected,  and 
cannot  be  assailed  in  tote,  the  residue  of  the  property  remaining 
after  the  debt  is  paid  must  go  into  the  trust  fund.     (Id.) 

5.  Transfer  of  Notes  and  Mobtqages — Good  Faith  of  Assignees — 

KoncE— -Attorney  of  Tbusteb— Subsequent  Employment  by  As- 
signee.— Where  securities,  consisting  of  notes  and  mortgages,  were 
transferred  for  Value  by  the  trustee  to  purchasers  who  took  with- 
out actual  notiee  of  the  trust,  such  purchasers  are  not  chargeable 
with  notice  by  reason  of  the  knowledge  acquired  by  an  attorney, 
who  acted  solely  as  attorney  of  th^  trustee  in  relation  to  the  trans- 
fer, though  such  attorney  was  afterwards  employed  by  a  bank  which 
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•became  a  second  asaignee  of  the  securities  for  value,  without  loiowl- 
edge  oi  the  trust.     (Id.) 

6.  Tbansfeb  fob  Less  than  Face  Valui>— Actual  Value  not  Shown. 
— The  fact  that  securities  of  the  face  value  of  thirty-one  thousand 
dollars  were  transferred  by  the  trustee  for  a  cash  value  of  twenty 
thousand  dollars  is  not  indicative  of  fraud  or  want  of  good  faith  in 
the  transaction,  where  there  is  no  evidence  tending  to  show  the  ac- 
tual value  of  the  securities.     (Id.) 

7.  Finding  against  Adhission  of  Pleadings. — ^Where  the  pleadings 
admitted  that  the  trustee  had  made  certain  conveyances  to  his  wife, 
a  ^ding  contrary  to  such  admission,  that  he  had  made  no  such 
conveyances,  must  be  set  aside.     (Id.) 

M,  Contracts  of  Plaintdt  and  Thibd  Party  with  Trustee — Set-ofv 
— Accounting — Evidence  —  Foriceb  Adjudication  —  Superseded 
Contract — Collateral  Findings. — Where  the  plaintiff  sought  an 
accounting  under  a  contract  with  the  trustee  to  divide  with  the 
plaintiff  the  net  proceeds  of  lands  purchased  in  the  trustee's  name, 
after  repaying  the  purchase-money  from  sales  thereof,  and  to  divide 
the  residue  of  the  lands,  and  it  appeared  that  plaintiff  also  agreed 
that  the  indebtedness  of  a  third  party  to  the  trustee  remaining  due 
after  an  accounting  under  a  deed  of  trust  should  be  offset  against 
the  plaintiff,  the  rights  of  the  parties  to  an  equitable  accounting 
and  set-off,  according  to  the  facts  upon  competent  evidence,  are  not 
-concluded  by  a  former  decree,  in  an  action  by  the  plaintiff  and  such 
third  party  against  the  trustee  as  an  alleged  partner  for  an  ac- 
counting under  a  former  syndicate  agreement,  in  which  the  defend- 
ant pleaded  and  the  court  found  that  the  syndicate  agreement  was 
canceled  and  superseded  without  performance  thereof  by  such  trust 
deed,  and  by  an  agreement  with  the  plaintiff.  Collateral  findings 
in  the  former  action,  that  the  trust  deed  was  modified  as  alleged  by 
the  defendant,  are  not  conclusive;  and  such  former  decree  is  not 
admissible  in  evidence  against  the  plaintiff  and  such  third  party. 
(Id.) 
9.  Estoppel  by  Verdict  or  Judgment — Immaterial  and  Collateral 
Issues. — While  a  general  verdict  or  judgment  operates  as  an  estop- 
pel as  to  such  matters  as  were  necessarily  considered  and  deter- 
inined,  it  is  never  conclusive  upon  immaterial  or  collateral  issues. 
(W.) 

10.  Rights  of  Beneficiary — Accounting  of  Trustee  for  Valub— In- 
solvency— Finding — Enforcement  of  Trust. — ^The  beneficiary  is 
not  concluded  by  a  finding  of  the  court  against  an  allegation  of  the 
insolvency  of  the  trustee,  who  offered  to  account  for  the  value  of  the 
lands  disposed  of;  and,  without  regard  to  the  benefits  or  injuries 
which  may  follow,  the  beneficiary  is  entitled  to  enforce  the  trust 
agreement  to  the  letter,  and  to  avoid  every  disposition  of  lands  con- 
trary thereto,  of  which  the  vendee  had  knowledge  or  notice.  (Id.) 

U.  Money  Judgment — Estoppel. — The  beneficiary  cannot  be  com- 
pelled to  accept  a  money  judgment  awarded  against  the  trustee,  and 
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is  not  estopped  thereby  to  recover  property  wrongfully  disposed  of 
by  the  trustee.      (Id.) 

12.  ExcHAivGE  OF  Pboperties  bt  Tbustee  Empowered  to  Sell— Ghabgb 
OP  Cash  to  Tbustee — ^Avoidance  of  Exchange. — The  power  of  the 
trustee  to  sell  does  not  include  a  power  to  exchange  the  trust  prop- 
erty for  other  lands,  and  where  such  exchange  was  effected  with 
one  who  had  knowledge  of  the  terms  of  the  contract  between  the 
trustee  and  the  plaintiff,  the  plaintiff,  as  beneficiary,  is  entitled  to 
avoid  the  exchange,  notwithstanding  the  trustee  charged  himself 
with  cash  on  account  thereof.     (Id.) 

13.  Conveyances  by  Way  of  Mortgage^ Valuable  Considebation — 
Pre-Existing  Debt — ^Notice — Burden  of  Proof — Agency. — Con- 
veyances by  the  trustee,  by  way  of  mortgage,  to  secure  a  pre-exist- 
ing debt  for  moneys  loaned  to  the  trustee,  were  for  a  valuable  con- 
sideration ;  but  the  burden  resting  upon  the  plaintiff  to  prove  knowl- 
edge or  notice  of  his  rights  is  sustained  by  proof  that  the  agent 
who  acted  for  the  mortgagee  in  the  transaction  had  such  knowl- 
edge, which  must  be  imputed  as  notice  to  the  principal.     (Id.) 

14.  Payment  of  Purchase-money  by  Trustee — Resulting  Trust — 
Express  Trust. — Notwithstanding  that  the  entire  purchase-money 
for  the  land  was  paid  for  by  the  trustee,  and  that  he  had  a  benefi- 
cial ownership  therein,  and  that  no  trust  could  have  resulted  to  the 
plaintiff  by  operation  of  law,  yet  the  plaintiff,  who  is  not  seeking 
to  enforce  a  resulting  trust,  may  enforce  his  rights  under  an  ex- 
press trust  formally  declared  by  an  instrument  in  writing,  signed 
by  the  trustee.      (Id.) 

15.  Assumption  of  Mortgage  by  Trustee — Part  Payment — ^Account- 
ing— Reimbursement. — Where,  by  the  agreement  between  the 
parties,  the  trustee  was  to  discharge  a  mortgage,  upon  payment  of 
which  he  was  entitled  to  reimbursement  from  the  proceeds  of  sales 
of  the  property,  if  only  part  of  the  mortgage  was  paid,  if  he  should 
be  charged  in  the  accounting  with  the  residue,  provision  must  also 
be  made  therein  for  reimbursing  him^     (Id.) 

16.  Consolidation  of  Actions — Single  Judgment — Defendants  not 
IN  Privity — Reversal  upon  Appeal — New  Trial  Limited. — Where 
the  record  shows  the  consolidation  of  several  actions  which  were 
tried  as  one,  and  a  single  judgment  entered,  involving  the  rights  of 
defendants  between  whom  there  is  no  privity  or  community  of  in- 
terest, where  the  judgment  is  reversed  and  a  new  trial  is  granted,  a 
defendant  who  has  established  the  validity  of  his  purchase  from 
the  trustee  will  not  be  required  to  litigate  the  matter  anew,  but 
the  new  trial  will  be  limited  to  issues  between  parties  as  to  whom 
the  judgment  was  erroneous,  and  confined  to  the  subject-matter  of 
findings  held  not  sustained  by  the  evidence.     (Id.) 

See  Husband  and  Wife,  2. 

UNDERTAKINGS.    See  Appeal;  Bond. 
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vendor  and  vendee, 

1.  Action  to  Foreclose  CJontbact  or  Sale — Disclaimer — Ad\t:rse 
Claim  of  Co-defendant. — In  an  action  by  a  vendor  to  foreclose  a 
contract  of  sale  by  reason  of  the  default  of  the  purchaser  in  mak- 
ing payments  thereon,  where  a  co-defendant,  who  was  joined  as  an 
alleged  claimant  under  the  contract,  disclaimed  any  interest  therein, 
and  set  up  a  claim  of  title  adversely  both  to  the  vendor  and  to' 
the  purchaser,  such  adverse  claim  is  not  a  proper  subject  of  litiga- 
tion in  the  action.     (Stearns  Ranchos  Co.  v.  McDowell,  562.) 

2.  Dbtbemination  of  Advebsb  Claim — ^Void  Judgment — ^Modifica- 
tion UPON  Appeal. — ^A  judgment  in  such  action,  foreclosing  the 
contract  of  sale  as  to  all  of  the.  defendants,  and  enjoining  the  de- 
fendants from  setting  up  any  claim  adverse  to  the  plaintiff,  and 
awarding  to  the  plaintiff  possession  as  against  the  defendants,  is 
void  as  to  the  defendant  who  disclaimed  all  interest  under  the  con- 
tract, and  asserted  the  adverse  claim.  The  judgment  being  broad 
enough  in  its  terms  to  include  the  adverse  claim,  though  void  in  re- 
lation thereto,  will  be  ordered  modified,  upon  appeal  of  the  defend- 
ant who  asserted  it,  so  as  to  exclude  such  defendant  from  the  oper- 
ation of  the  judgment.     (Id.) 

8.  Verbal  CJontract— Action  to  Recover  Back  Monet  Paid— Suf- 
ficiency OF  Complaint. — ^A  purchaser  of  land  under  a  verbal  con- 
tract, who  has  paid  part  of  the  purchase-money,  cannot  recover  it 
back  from  the  vendor,  merely  because  the  contract  is  verbal;  but, 
to  sustain  an  action  therefor,  he  must  allege  and  prove  full  per- 
formance or  tender  of  performance  of  the  terms  of  the  verbal  con- 
tract on  his  part,  and  the  default  of  the  vendor  in  refusing  to  con- 
vey upon  proper  tender  and  demapd  for  a  deed,  or  that  the  vendor 
had  become  unable  to  carry  out  the  contract;  and  if  the  complaint 
fails  to  show  such  facts,  it  does  not  state  a  cause  of  action.  (Laf- 
fey  V.  Kaufman,  391.) 

4.  Answer  of  Vendor — Evidence. — ^The  vendor  was  entitled  to  give 
evidence  to  prove  an  answer  setting  up  continual  readiness  and 
willingness  to  convey  the  land  by  sufficient  deed  upon  full  perform- 
ance 01  the  contract  on  the  plaintiff's  part,  and  that  plaintiff  has 
refused  fully  to  perform  the  contract;  and  it  was  error  for  the 
court  to  refuse  to  hear  such  evidence.     (Id.) 

6,  Bond  to  Convey  Mine — Possession — Reversion  op  Improvements 
— Option  op  Purchaser. — ^A  bond  to  convey  a  mine,  conditioned 
for  a  deed  thereof  on  a  certain  date,  provided  the  purchaser  should 
have  paid  to  the  vendor  a  specified  sum,  and  which  gave  permission 
to  the  purchaser  to  work  the  mine,  and  agreed  that  in  the  event 
of  his  failure  to  pay  at  the  time  named,  the  mining  property  and 
all  improvements  thereon  should  revert  to  the  vendor,  and  the 
obligation  should  be  void,  only  conferred  an  option  upon  the  pur- 
chaser to  take  the  property  within  the  time  prescribed.  (Cook 
T.  Enrighty  1.) 
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VENDOR  AND  VENDEE    (Continued). 

6.  Action  to  Recover  Improvements  Removed — Tender  of  Deed  Un- 
necessary.— ^There  being  no  mutual  and  dependent  covenants  in 
the  bond  to  convej  the  mine,  the  vendor  was  not  required  to 
tender  a  deed  to  the  purchaser,  in  order  to  put  him  in  default, 
before  commencing  an  action  against  the  purchaser  to  recover  the 
possession  of  improvements  wrongfully  removed  by  the  purchaser, 
or  the  value  thereof.     (Id.) 

7.  Contract  of  Sale — ^Rescission  by  Vendor — ^Recovery  of  Pay- 
ments BY  Purchaser. — Where  a  contract  of  sale  of  real  estate  is 
rescinded  by  the  vendor  for  non-payment  of  further  installments 
of  the  purchase-money,  by  retaking  possession  of  the  land,  with 
notice  to  the  purchaser  that  the  contract  is  absolutely  abandoned 
and  determined,  the  purchaser  may  recover  back  the  installments 
of  purchase-money  which  have  been  paid  under  the  contract  so  re- 
scinded.     (Heilig  V.  Parlin,  99.) 

8.  Former  Judgment — ^Action  to  Quiet  Title — Cboss-complaint  for 
Purchase-money — Res  Adjudicata. — ^A  former  judgment  in  an 
action  to  quiet  title,  brought  by  the  vendor  against  the  purchaser 
after  the  vendor  had  retaken  possession,  in  which  the  purchaser 
pleaded  the  contract  of  sale,  and  alleged  performance  thereof  to 
the  date  of  ouster,  and  filed  a  cross-complaint,  praying  judgment 
for  a  return  of  the  purchase-money  paid,  but  did  not  allege  a  rescis- 
sion of  the  contract  of  sale,  is  not  res  adjudicata,  in  bar  of  a  sub- 
sequent action  to  recover  the  purchase-money  paid,  in  which  a 
rescission  of  the  contract  of  sale  is  alleged  and  admitted.     (Id.) 

See  Specific  Performance;  Statute  of  Frauds. 

VENUE.    See  Place  of  Trial. 

WAREHOUSEMAN. 

1.  Bailment — Storage  of  Spirits  nr  Warehouse — Failure  to  Rede- 
uvee— Prima  Facie  Case — Burden  of  Proof— Excuse  of  Fail- 
ure.— ^Where  barrels  of  spirits  were  stored  in  a  warehouse,  proof 
of  the  deposit,  and  of  failure  of  the  bailee  to  redeliver  in  accord- 
ance with  the  terms  of  the  contract,  makes  a  prima  facie  case  for 
the  bailor,  and  the  burden  of  proof  is  upon  the  bailee  to  excuse 
the  failure  to  redeliver.     (Taussig  v.  Bode  &  Haslett,  260.) 

2.  Leakage — Shifting  of  Burden. — ^Where  the  bailee  shows  a  re- 
turn  of  the  barrels  stored,  and  that  the*  contents  have  been  lost  by 
leakage,  the  burden  shifts  upon  the  bailor  to  prove  affirmatively 
that  the  leakage  was  caused  by  the  fault  of  the  bailee.     (Id.) 

3.  Stipulations  Limiting  Liabiutt  of  Warehousemen — Public 
Policy. — ^There  is  no  public  policy  to  be  infringed  by  stipulations 
limiting  the  liability  of  warehousemen  for  loss  or  deterioration 
caused  by  the  inherent  qualities  of  the  articles  stored,  or  by  defects 
in  the  vessels  containing  them,  not  caused  by  fault  of  the  ware- 
housemen.    (Id.) 

OXXXIV.  Cal.— 50 
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WAREHOUSEMAN  (Continued). 

C  Wabkhovse  Receift— Psintkd  Stipulation— I4EAKA6B  at  Oww- 
■E*8  Risk—Failcbe  or  Wabbhousemen  to  iJraPBCT. — ^Where  tlie 
warehouse  receipt  contained  a  printed  stipulation  that  lealsage 
was  to  be  at  the  owner's  risk,  the  owner  of  the  spirits  stored  is 
eonclusively  chargeable  with  knowledge  thereof,  and  is  bound 
thereby.  In  view  of  such  stipulation,  it  was  not  actionable  n^li- 
genoe  for  the  warehousemen  merely  to  fail  to  inspect  for  leakage  the 
barrels  of  spirits,  though  they  were  stored  two  tiers  higli,  with 
no  passageway  between  the  tiers.     (Id.) 

5.  DUTT  OF  Bailor  to  Inspect — Mode  or  Piling  Babrels. — ^Under 

the  warehouse  receipt,  it  was  the  duty  of  the  bailor,  and  not  of 
the  bailee,  to  inspect  the  barrels  for  leakage.  For  the  purpose  of 
such  inspection,  he  could  have  required  a  removal  of  the  barrels, 
or  a  different  mode  of  piling  them.  In  the  absence  of  any  attempt 
of  the  bailor  at  inspection,  the  mode  of  the  piling  of  the  barrels 
by  the  bailee,  which  does  not  appear  to  have  been  otherwise  tlnn 
customary,  is  immaterial,  even  if  it  be  assumed  to  be  improper,  as 
preventing  convenient  inspection.     (Id.) 

6.  Negugencb — ^Erroneous  Instructions. — Instructicms  to  the  ef* 
feet  that  even  if  the  leakage  was  due  to  the  original  negligence  of 
the  plaintiffs  in  storing  the  spirits  in  leaky  casks,  the  defendant 
was  nevertheless  liable  for  the  loss,  if  by  ordinary  care  he  could 
have  discovered  and  cured  the  defect,  and  prevented  the  loss  by 
leakage  or  shrinkage  of  the  barrels,  from  defective  cooperage,  and 
allowing  to  the.  defendant  no  benefit  whatever  from  the  stipulation 
against  loss  from  leakage,  were  erroneous,  and  require  a  reversal  of 
the  judgment.     (Id.) 

WATER  AND  WATER  RIGHTS. 

1.  Water  Rights — Forher  Aojudxoatiok— Change  or  Place  or  Di- 
version.— ^In  an  action  by  riparian  owners  to  enjoin  the  diversion 
of  waters  to  which  the  plaintiffs  were  entitled,  a  former  adjudica- 
tion, giving  to  the  defendant's  predecessors  the  right  to  divert  the 
waters  of  a  river  above  its  junction  with  a  creek,  subject  to  tha 
condition  of  leaving  specified  amounts  of  water  in  the  stream  above 
that  point,  does  not,  of  itself,  confer  the  right  to  take  any  water 
below  the  junction;  but,  under  sections  1412  and  1413  of  tiie  Civil 
Code,  the  point  of  diversion  may  be  changed  so  as  to  take  the 
amount  of  water  to  wliich  defendant  is  entitled  helow  the  jvnetion, 
provided  the  rights  of  the  plaintiffs  are  not  hiterlered  with. 
(Byers  T.  Colonial  Irrigation  Company  of  Honey  Lake  Val1«y,  553.) 

2.  Injunction— Partial  Nuisance — ^Arateioent  or  Dak  not  Au- 
thorized.—Wliere  the  dam  of  the  defendants  is  not  found  to  be  a 
nuisance  in  itself,  but  only  that  it  is  a  nuisance  as  it  has  been 
used  to  interfere  with  the  plaintilTs  ri^ts,  the  court  wouM  not  be 
justified  in  directing  Its  total  abatement  or  removal;  but  It  is  suffi- 
cient that  the  defendant  be  enjoined  from  using  the  dam  in  such 
manner  as  to  make  it  a  nuisance  by  audi  Interfermoe,     (Id.) 
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VfrATER  AND  WATER  RIGHTS    (Continued). 

8.  Dkfbctite  Dbcbeb — Intebverenob  with  Plaintiffs'  Rights.— A 
deeree  merely  enjoining  the  defendant  from  using  the  dam  in  the 
future  ^'as  it  has  been  heretofore  maintained  and  used/'  is  defective 
in  not  enjoining  the  defendant  from  maintaining  or  using  the  dam 
in  such  DMUner  as  to  interfere  with  the  plaintiffs'  rights,  and  from 
diverting  from  the  stream  and  from  the  plaintiffs'  lands  any  of  the 
waters  of  the  stream  to  whieh,  as  found,  the  plaintiffs  are  en- 
titled.    (Id.) 

4.  Injubt  fbom  Flood- wateb — Back-wateb  fbom  Dam — Level  of 
Land— Vebdict  against  Evidencb.— A  verdict  for  the  plaintiff  for 
damages  for  injury  to  his  land  and  crops  from  flood-water,  al- 
leged to  have  been  occasioned  by  back-water  from  defendant's  dam, 
is  against  the  evidence,  where  it  affirmatively  appears  that  the 
baok-water  from  the  dam  was  below  the  natural  level  of  the  plain- 
tiff's land,  and  there  is  no  evidence  to  the  contrary.  (Lowery  v. 
San  Joaquin  and  Kings  River  Canal  and  Irrigation  Co.,  185.) 

6,  Infebbnce  against  Laws  of  Physics. — No  reasonable  inference 
can  be  drawn  contrary  to  the  laws  of  physics  and  the  course  of 
nature,  that  the  back-water  below  the  level  of  the  plaintiff*8  land 
either  caused  or  contributed  to  the  injury  to  the  plaintiff's  land. 
(Id.) 

8.  Meeting  of  Plood-waters  with  Back-watebs — Speculative  As- 
sumption.— ^Where  it  appears  that  flood-waters  from  ^Mother 
source  stood  at  plaintiff's  levees  two  feet  higher  than  the  highest 
point  of  overflow  thereof  at  the  dam,  the  verdict  cannot  be  sup- 
ported upon  the  mere  speculative  assumption  that  the  injury  might 
have  been  occasioned  by  the  meeting  of  the  waters  tending  to  raise 
the  level  of  the  back-water  at  the  place  of  meeting.  (Id.) 
See  Deed;  Mines  and  Mining,  7,  8;  Pleadings,  1. 

WILLa 

1.  CONSTBUCTION — ^DEATH    OF  LEGATEE — ^BEQUEST      TO      **ReVEBT"      TO 

"Childben  of  THE  Familt." — Under  the  will  of  a  testator  who 
had  never  married,  and  had  no  family  of  his  own,  and  whose  father's 
family  had  ceased  to  exist  as  such  before  the  will  was  made,  a  pro* 
vision  that  in  case  of  the  death  of  any  legatee  before  distribution, 
''the  portion  bo  bequeathed  to  such  legatee  shall  revert  to  the  fam- 
ily of  which  such  legatee  is  a  member,  share  and  share  alike,"  the 
word  ''revert"  is  not  to  be  construed*  in  the  legal  and  technical 
sense  of  "coming  back"  to  its  original  position  as  part  of  the  testa- 
tor's estate,  but  in  the  sense  of  the  word  "go,"  and  the  "family" 
referred  to  is  that  of  the  deceased  legatee,  and  not  that  of  which 
the  testator  had  been  a  member.     (Estate  of  Bennett,  320.) 

2.  Meaning  m  "FAinLT."— The  word   "family"   is   not  a   technical 

word.  It  is  of  flexible  meaning,  which  is  to  be  determined  from 
the  context  and  the  subject-matter  to  which  it  relates,  and  depends 
Upon  the  particular  circumstanoes  of  the  case.  In  common  par- 
lanee,  it  imports  tiiose  who  live  under  the  same  roof  with  the 
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pater-fatnilias;  and  those  who  branch  out  and  become  members  of 
new  establishments  cease  to  be  a  part  of  the  father's  family,  in  the 
common  meaning  of  the  word.  The  word  may  import  parents  with 
their  children,  whether  living  together  or  not,  or  the  offspring  of 
a  common  progenitor^  if  such  intention  is  manifested  from  the  con- 
text.    (Id.) 

3.  Construction  of  Coixb — ^Death  of  Deviseb  ob  Legatee  Dusino 
Lite  of  Tkstatob — Substitution — Poweb  of  Provision. — Section 
1343  of  the  Ci^il  Code,  providing  that  "if  a  devisee  or  legatee  dies 
during  the  lifetime  of  the  testator,  the  testamentary  disposition  to 
him  fails,  unless  an  intention  appears  to  substitute  some  other  in 
his  place,"  only  declares  the  effect  of  such  death,  where  the  testa- 
tor makes  no  provision  for  the  contingency,  and  is  not  a  limitation 
upon  his  power  to  make  such  a  provisicm,  by  devise  or  bequest  over 
to  the  children  of  the  devisee  or  legatee.     (Id.) 

4.  Pbobatb  of  Mutilated  Will — Constbuction  of  Code — ^Remediai. 
Pbovision.— Section  1339  of  the  Code  of  Civil  Procedure,  relative 
to  the  probate  of  a  lost  or  destroyed  will,  is  remedial  in  its  nature, 
and  is  to  be  liberally  construed,  as  applying  to  the  probate  of  a 
mutilated  will,  some  of  the  provisions  of  which  have  been  destroyed. 
(Estate  of  Camp,  233.) 

0.  Testimony  of  Two  Credible  Witnesses — Substantial  Agbeement 
— Difference  as  to  Language. — ^The  requirement  that  the  de- 
8&*oyed  provisions  must  be  "clearly  and  distinctly  proved  by  at 
least  two  credible  witnessess,*'  does  not  import  that  they  shall  re< 
produce  the  exact  language  of  the  testator;  and  if  their  testimony 
agrees  respecting  the  substance  of  the  destroyed  provisions  of  the 
will,  those  provisions  may  be  established,  though  the  witnesses 
may  differ  in  their  remembrance  of  the  exact  language  used. 
(Id.) 

6.  Mutilated  Olographic  Will — Sionatube  of  Testatob. — Where  ^ 
portion  of  an  olographic  will  was  torn  off,  including  the  final  sig- 
nature of  the  testator,  and  the  substance  of  the  destroyed  contents 
was  clearly  proved  by  two  credible  witnesses,  and  one  competent 
witness  proved  that  its  contents  were  wholly  in  the  handwriting  of 
the  testator,  and  the  initial  clause  thereof  showed  that  it  was  in- 
tended to  be  a  last  will,  and  contained  the  name  of  the  testator,  the 
will  was  properly  established.  The  writing  of  the  name  of  the  tes- 
tator in  the  initial  cljiuse  of  the  olographic  will  was,  of  itself,  a 
sufficient  signature.  (Id.) 
See  Estates  of  Deceased  Persons. 

WRIT  OF  ERROR. 

Wbit  of  Ebbob  to  Supbbicb  Coubt  of  United  States — Stat  of  Pbo- 
ceedings — Cessation — ^Dismissal  of  Wbit. — ^A  stay  of  proceed- 
ings, consequent  upon  a  writ  of  error  to  the  supreme  court  of  the 
United  Statea,  fell  with  the  dismissal  of  the  writ  of  error,  and 
the  filing  of  the  mandate  thereupon,  without  the  necessity  of  a 
specific  order  vacating  the  stay.     (Galvin  v.  Palmer^  426.) 
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134  Cal.  3-9.    SSTATS  OF  LUX. 

Compensation  of  attorney  appointed  to  represent  nonresident  inter- 
ested in  estate,  is  payable  only  out  of  interest  of  person  represented, 
pp.  7,  8. 

Approved  in  Estate  of  Carpenter,  146  Cal.  666,  upholding  allowance 
to  executors  of  payments  for  advances  before  paying  claims  of  at- 
torney for  minors. 

134  Cal.  14-21.    CONCANNOK  v.  SMITH. 

From  an  Acknowledgment  of  Debt,  a  promise  to  pay  is  implied, 
for  which  promise  old  debt  is  sufficient  consideration,  p.  20. 

Approved  in  McDonald  v.  Randall,  139  Cal.  252,  extension  of  time  to 
husband  evidenced  by  note  executed  by  him  was  sufficient  consideration 
for  execution  of  mortgage  on  part  of  wife  to  secure  payment  of  hus- 
band's debt  evidenced  by  such  note;  Poster  v.  Bowles,  138  Cal.  351,  it 
is  not  necessary  that  trustees  in  deed  of  trust  should  promise  to  pay 
indebtedness  secured  by  mortgage  in  order  to  establish  new  date 
imder  statute. 

134  Cal.  21-26.  ONTARIO  DECIDUOUS  FRUIT  GROWERS'  ASSOCIA- 
TION v.  CUTTING  FRUIT  PACKING  CO.    86  Am.  St.  Rep.  231. 

Where  Written  Contract  of  Sale  called  for  certain  quantity  of  fruit 
from  "sundry  orchards  in  Ontario"  parol  evidence  is  admissible  to 
identify  subject  of  contract  and  to  explain  what  orchards  were  meant, 
p.  25.  ' 

Approved  in  Gardiner  v.  McDonough,  147  Cal.  320,  written  contract 
of  sale  of  "500  sax  Bayo  more  or  less  at  $3.50  per  100,"  cannot  be 
varied  by  parol  to  show  sale  was  by  sample. 

134  Cal.  39-41.    SAN  FRANCISCO  PAVING  CO.  v.  BATES. 

Street  Assessment  Law  is  not  repugnant  to  fourteenth  amendment 
in  providing  for  front  foot  assessment,  p.  40. 
Notes  Cal.  Rep.— 324       5169 
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Approved  in  German  Sav.  etc.  Soe.  v.  Ramish,  138  CaL  125,  and 
Chapman  v.  Ames,  135  Cal.  246,  both  following  rule. 

Assessment  and  Other  Documents  connected  therewith  are  prima 
facie  evidence  of  its  regularity,  and  bid  for  street  work,  signed  in  name 
of  corporation,  by  its  secretary,  which  was  accepted  by  board,  is  pre- 
sumed to  have  been  authorized  by  corporation,  p.  40. 

Approved  in  City  Street  Imp.  Co.  v.  Laird,  138  Cal.  31,  following 
rule. 

134  Cal.  60-63.    TODHUNTER  y.  KLEMMER. 

Costs  Referred  to  in  Code  of  Civil  Procedure,  section  581,  subdivision 
1,  are  costs  of  entering  judgment,  p.  62. 

Approved  in  Hopkins  v.  Superior  Court,  136  Cal.  653,  when  answer 
seeks  no  affirmative  relief  court  cannot  order  clerk  not  to  enter  dis 
missal  until   plaintiff  shall  pay  costs  of  defendant  and  to  order  case 
reset  for  trial  upon  refusal  of  plaintiff  to  comply  with  such  condition. 

134  Cal.  64-68.    STOCKTOM  SCHOOL  DIST.  v.  WRIGHT. 

School  Law  Contemplates  and  Requires  that  all  school  funds  raised 
from  state  and  county  school  taxes  shall  be  applied  exclusively  for  sup- 
port of  common  schools,  p.  65. 

Approved  in  Brown  v.  Visalia,  141  Cal.  376,  city  of  fifth  class  or- 
ganized under  municipal  corporation  act  of  1893,  has  power  under 
Political  Code,  sections  1669-1671,  to  establish  and  maintain  high  school 
within  city  limits,  and  the  trustees  of  such  city  may  levy  special  tax 
for  support  of  such  high  school. 

134  Cal.  76-81.    TEDFORD  v.  LOS  ANGELES  ELECTRIC  CO. 

Employer  Cannot  Escape  Liability  for  neglect  of  any  of  duties  per- 
sonally imposed  upon  him  by  delegating  them  to  a  superior  fellow 
servant,  p.  79. 

Approved  in  Skelton  v.  Pacific  Lumber  Co..  140  Cal.  511,  master  liable 
for  injuries  to  servant  caused  by  action  of  engineer  in  causing  machin- 
ery to  run  at  excessive  speed,  resulting  in  breaking  of  wheel,  where 
engineer  was  acting  under  direct  orders  of  superintendent  w^ho  was 
vice-principal  of  master;  Shea  v.  Pacific  Power  Co.,  145  Cal.  682,  where 
deceased  was  employed  as  fireman  for  defendant,  and  was  killed  by 
blowing  off  of  mud-drum  of  boiler,  owing  to  failure  of  engineer  to  em- 
ploy bursting  test  after  repairs,  defendant  is  liable;  Hough  v.  Grants 
Pass  P.  Co.,  41  Or.  541,  where  lineman  was  working  on  dead  electric 
wires  under  immediate  supervision  of  manager  just  before  time  to 
start  dynamos,  and  manager  directed  another  workman  to  notify  men 
at  power-house  not  to  start  current  till  further  notice,  and  employer 
negligently  failed  to  reach  power-house  in  time,  company  was  liable. 
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It  is  PeiBonal  Duty  of  Employer  to  warn  inexperienced  employee 
who  is  put  at  dangerous  work,  requiring  skill,  of  dangers  attending 
such  work,  of  which  employer  is  aware  and  employee  is  ignorant,  p. 
80. 

Approved  in  O'Connor  v.  Golden  Gate  etc  Co.,  135  Cal.  543,  master 
is  liable  for  injuries  to  young  girl  employed  in  factory  to  whom  fore- 
man assigned  duty  of  sweeping  around  machine  which  was  sometimes 
in  motion  when  sweeping  done  without  warning  her  of  danger  from  cog- 
wheels. 

134  Cal.  84-88.     MATTHEWS  y.  ORMERD. 

Constitution,  Article  13,  Section  4,  is  a  provision  against  usury, 
p.  87. 

Approved  in  Matthews  v.  Ormerd,  140  Cal.  581,  constitution  Art.  13, 
section  5,  is  in  its  nature  and  elements  a  usury  law  for  benefit  of 
debtor  alone,  who  may  waive  it,  and  if  he  pays  the  interest  he  cannot 
recover  it  back. 

134  Cal.  114-117.    GUARDIANSHIP  OF  CEAS. 

Father  Who  is  Guardian  of  Estate  of  minor  child,  who  misappro- 
priates it  to  own  use,  is  properly  chargeable  therewith  in  his  ac- 
counts, p.  116. 

Approved  in  Estate  of  Hamilton,  139  Cal.  672,  guardian  who  has  in- 
vested funds  of  ward  in  own  business  is  chargeable  in  final  account 
with  amount  invested  with  interest  thereon  from  date  at  which  he 
received  it,  compounded  annually. 

Miscellaneous.— Cook  v.  Ceas,  143  Cal.  227,  147  Cal.  615,  reciting  his- 
tory of  litigation. 

134  Cal.  117-120.    SMITH  v.  SMITH. 

Rule  that  Pending  Appeal  judgment  cannot  be  used  as  evidence  to 
establish  right  adjudicated  or  to  show  judgment  by  estoppel  does  not 
prevent  its  use  as  evidence  to  establish  a  contingent  right  in  defend- 
ants sued  in  action  to  quiet  title  to  which  right  decree  for  plaintiff 
must  be  subject,  p.  120. 

Approved  in  Greer  v.  Greer,  142  Cal.  525,  in  action  by  wife  for  divorce 
for  desertion  and  for  cancellation  if  deed  of  husband  to  daughter  for 
purpose  of  enforcing  alimony,  former  judgment  for  defendant  in  action 
by  her  for  maintenance  grounded  on  same  desertion,  in  which  court 
found  against  desertion  and  that  plaintiff  was  not  entitled  to  cancella- 
tion, though  such  judgment  was  suspended  by  appeal,  is  admissible 
to  preclude  retrial  of  validity  of  transfer  or  of  alleged  desertion  in 
action  for  divorce;  Boucher  v.  Barsalow,  27  Mont.  102,  where  judgment 
for  ownership  of  property  was  rendered  for  plaintiff  in  action  of  forci- 
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ble  entry  and  detainer,  and  appeal  taken,  judgment  was  not  admissible 
to  show  plaintiffs  ownership  in  subsequent  action  in  ejectment  by 
plaintiff  in  forcible  entry  and  detainer  action  against  defendant  therein 
pending  appeal  in  former  action ;  Boston  etc.  M.  Co.  v.  Montana  Ore  etc 
Co.,  26  Mont.  151,  where  in  action  to  restrain  defendants  from  removing 
ore  from  certain  vein  on  motion  for  injunction  pendente  lite,  it  is 
shown  that  in  prior  action  between  parties  judgment  was  entered  that 
defendants  are  owners  of  vein,  court  may  consider  such  judgment  in 
determining  such  motion,  though  time  for  appeal  has  not  elapsed 
and  plaintiff  intends  to  appeal  therefrom. 

134  Cal.  12M24.    LOS  ANGSLSS  t.  LOS  AH6SLBS  CITY  WATER  CO. 

Order  Settling  Accounts  of  Receiyer  and  directing  payment  of  his 
compensation  by  one  of  the  parties,  though  made  before  there  has  been 
final  judgment  in  action  in  which  he  was  appointed,  is  final  and  ap- 
pealable, pp.  123,  124. 

Distinguished  in  Elliott  ▼.  Superior  Court,  144  Cal.  506,  strangers 
to  action  do  not  become  parties  of  record  thereto  by  being  parties  to 
contract,  though  it  is  embodied  in  order  of  court,  nor  do  they  become 
parties  by  intervention  in  special  proceeding  on  application  of  receiver 
for  leave  to  install  plant  to  work  tailings  of  mine  involved  in  action; 
Free  Gold  Min.  Co.  v.  Spiers,  135  Cal.  131,  order  made  pending  suit 
whix>h  authorizes  receiver  appointed  to  take  charge  of  and  work  mining 
property  to  purchase  cyanide  plant  in  order  to  work  tailings,  to  be 
paid  ior  out  of  funds  coming  into  his  hands,  is  nonappealable. 

134  Cal.  125-128.    WltfCHESTER  ¥.  BLACK. 

Exercise  of  Discretion  of  Court  in  setting  aside  default  under  Code 
or  Civil  Procedure,  section  473,  will  not  be  disturbed  on  appeal  in 
absence  of  abuse,  p.  127. 

Approved  in  I^ngford  v.  Langford,  136  Cal.  509,  discretion  of  court 
was  properly  exercised  in  setting  aside  default  of  plaintiff  to  alleged 
cross -complaint,  his  belief  not  being  entirely  unfounded  that  such  cross- 
complaint  did  not  require  answer  as  containing  mere  matter  of  counter- 
claim. 

134  Cal.  134-140.    SCHIRHER  v.  PREXLER. 

Where  Findings  and  Decree  contradict  material  allegations  of  com- 
plaint and  there  are  no  allegations  at  all  in  complaint  to  which  find- 
ings and  decree  can  be  pertinent,  they  will  not  be  upheld,  p.  138. 

Approved  in  Hildreth  v.  Montecito  Creek  Water  Co.,  139  Cal.  28, 
conclusion  that  plaintiff  was  entitled  to  injunction  cannot  be  supported 
either  on  theory-  of  findings  entirely  outside  of  issues  tendered  by  com- 
plaint as  to  ownership  of  part  of  waters  of  creek  by  appropriation  and 
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uae  as  appurtenant  to  his  land  or  upon  theory  of  finding  that  he  was 
beneficiary  of  public  use,  entitled  to  water  for  which  he  paid  rates, 
as  alleged  in  complaint;  Kredo  v.  Phelps,  145  Cal.  529,  where  complaint 
alleged  plaintiff  in  peaceable  possession  and  there  was  no  claim  for 
rent,  findinijs  showing  ouster  from  premises,  and  judgment  that  he 
be  restored  to  possession,  and  should  pay  defendant  certain  rent  for 
premises,  are  outside  issues. 

134  Cal.  143-150.    EX  PARTE  PFIRRMANN. 

Under  Political  Code,  Section  3366,  power  of  Bupervisors  to  license 
business  for  revenue  purposes  within  limits  of  municipalities  is  re- 
pealed by  implication,  p.  148. 

Approved  in  Sonora  v.  Curtin,  137  Cal.  588,  municipal  corporation 
act  of  1883,  section  852,  subdivision  10,  was  repealed  by  Political  Code, 
section  3366;  Flanigan  v.  Sierra  Co.,  122  Fed.  27,  where  county  under 
authority  of  California  Statutes  of  1807,  page  465,  section  277,  im- 
posed license  fee  on  sheep  kept  in  county  and  brought  action  to  collect 
such  fee  and  pending  such  action  statute  was  passed  which  repealed 
statute  of  1897,  action  to  collect  license  did  not  abate.  Distinguished 
in  Ex  parte  Helm,  143  Cal.  555,  city  organized  under  special  charter 
prior  to  Constitution  of  1879  is  not  since  amendment  of  1806  to  Con- 
stitution, article  11,  section  6,  affected  by  Political  Code,  section  3366, 
enacted  in  1901,  and  may,  if  authorized  by  charter,  impose  license  tax 
for  revenue. 

Title  of  Act  of  i9o:«  adding  new  section  to  Political  Code  to  be  known 
as  section  3366,  is  valid,  p.  148. 

Approved  in  Sonora  v.  Curtin,  137  Cal.  690,  following  rule. 

Every  Feature  of  Political  Code,  Section  3366,  indicates  purpose  to 
restrict  licensing  power  of  supervisors  and  city  councils  to  matters  of 
regulation  alone,  p.   148. 

Approved  in  Ex  parte  Braun,  141  Cal.  207,  Political  Code,  section 
3366,  is  not  applicable  to  city  governed  by  charter  framed  under  con- 
stitution where  such  charter  confers  on  its .  legislative  body  power  to 
impose  and  collect  license  taxes  for  revenue  purposes. 

Constitution,  Article  11,  Section  la,  does  not  prohibit  legislature 
from  forbidding  corporate  authorities  to  collect  license  tax  for  revenue, 
pp.  148,  149. 

Distinguished  in  Ex  parte  Braun,  141  Cal.  213,  Political  Code,  section 
3366,  is  not  applicable  to  city  governed  by  charter  framed  under  consti- 
tution where  such  charter  confers  on  its  legislative  body  power  to  im- 
pose and  collect  license  taxes  for  revenue  purposes. 

134  Cal.  151-157.    FARWHAM  v.  BOLAND. 

Ballots  Must  be  Rejected  where  cross  is  placed  in  square  opposite 
which  there  is  no  candidate's  name,  p.  153. 
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Approved  in  Patterson  v.  Hanley,  136  Cal.  271,  Kinsaid  v.  Ried,  142 
Cal.  89,  and  Maddux  v.  Walthall,  141  Cal.  414,  all  holding  ballots 
stamped  after  words  **no  nomination"  are  illegal  and  void. 

Ballots  Must  be  Rejected  where  twcf  crosses  are  placed  after  candi- 
date's name,  p.  154. 

Approved  in  People  v.  Campbell,  138  Cal.  19,  20;  Salcido  v.  Roberts, 
138  Cal.  672,  and  Patterson  v.  Hanley,  136  Cal.  273,  all  following  rule. 

Malconduct  or  Carelessness  of  Election  Officers  in  discharge  of  duty, 
i.  e.,  failure  to  remove  stubs  or  numbers,  cannot  prejudice  voters,  p. 
154. 

Approved  in  Davis  v.  Grunig,  143  Cal.  342,  where  election  was  other- 
wise valid  at  certain  precinct,  entire  vote  should  not  be  thrown  out 
in  election  contest  on  account  of  failure  of  election  officers  to  return 
tally-lists  therefrom  as  required  by  law;  Freshur  v.  Howard,  142  Cal. 
503,  failure  of  election  officers  through  carelessness  or  ignorance  to 
remove  numbers  from  ballots  cast  does  not  leave  such  an  identifying 
mark  as  renders  ballots  illegal. 

Where  Whole  Case  is  not  Presented  on  Appeal  in  election  contest, 
appellate  court  in  deciding  it  will  not  order  final  judgment  but  will 
remand  for  new  trial,  p.  155. 

Approved  in  Kenworthy  v.  Mast,  141  Cal.  275,  where  finding  of  su- 
perior court  as  to  malconduct  of  election  board  was  not  sustained  by 
evidence  as  to  one  precinct  which  was  decisive  of  election,  appellate 
court  cannot  order  final  judgment,  but  will  order  new  trial;  Patterson 
V.  Hanley,  136  Cal.  277,  upon  new  trial  ordered  as  result  of  appeal, 
court  need  not  recount  ballots  to  which  no  objection  was  made  at  first 
trial  but  should  take  results  of  such  ballots  as  then  ascertained. 

134  Cal.  158.    TREADWELL  v.  TREADWELL. 

In  Partition  Court  has  Wide  Discretion  in  determining  amount  of 
compensation  to  be  paid  referees  for  their  services,  p.  158. 
Approved   in  Mesnager  v.   De  Leonis,   140   Cal.  405,   following  rule. 

134  Cal.  159-163.    PEOPLE  v.  FI6UER0A. 

Fact  of  Immediate  Complaint  of  Small  Child  who  was  raped  is  ad- 
missible as  tending  to  show  her  physical  condition  at  that  time  though 
any  narrative  of  what  child  said  is  inadmissible,  pp.  161,  162. 

Approved  in  People  v.  Swist,  136  Cal.  523,  in  prosecution  for  assault 
with  intent  to  commit  crime  against  nature  on  small  boy,  testimony 
of  mother  to  show  complaint  made  by  boy  is  admissible,  but  if  state- 
ment as  to  what  he  said  is  not  responsive  and  no  motion  to  strike  out 
is  made,  its  admission  is  not  pre  judicial 
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134  Cal.  170-175.    STILES  v.  CAIN. 

Complaint  for  Specific  Performance  of  contract  to  convey  land  must 
state  facts  showing  that  it  is  based  on  adequate  consideration,  and  is 
as  to  defendant,  fair  and  jus^,  p.  172. 

Approved  in  Fleishman  v.  Words,  135  Cal.  262,  general  rule  that 
complaint  for  specific  performance  should  state  value  of  land  and 
adequacy  of  consideration  therefor  does  not  apply  where  facts  show 
that  great  labor  was  to  be  bestowed  upon  entire  tract  by  way  of 
purchase  money  for  part  thereof  and  that  consideration  therefor  was 
adequate. 

Contract  Entered  into  Between  Husband  and  Wife  is  not  presumed 
to  have  been  obtained  by  undue  influence  on  part  of  wife,  p.  174. 
Approved  in  McDougall  v.  McDougall,  135  Cal.  317,  following  rule. 

134  Cal.  183-185.    PEOPLE  v.  WILDER. 

Instruction  that  there  is  Nothing  in  Nature  of  Circumstantial  Evi- 
dence that  renders  it  less  reliable  than  other  classes  of  evidence  is  of 
doubtful  character  but  not  prejudicially  erroneous,  p.   184. 

Approved  in  People  v.  Howard,  135  Cal.  272,  following  rule. 

134  Cal.  189-190.    JAMES  v.  E.  6.  LYONS  CO.     S.  C.  147  Cal.  70,  75. 
134  Cal.  196-201.    HARRINGTON  ▼.  BOEHMER. 

Location  of  Township  on  Government  Land  is  where  government 
surveyor  has  actually  lined  it  out,  p.  199. 

Approved  in  Yolo  Co.  v.  Nolan,  144  Cal.  449,  in  retracing  lines  of 
government  survey  field-notes  should  be  taken,  and  from  the  courses 
and  distances,  natural  monuments  or  objects  and  bearing  trees  described 
therein,  surveyor  should  endeaver  to  fix  line  precisely  as  called  for  in 
field-notes  and  to  retrace  steps  of  original  surveyor  without  regard  to 
equality  of  subdivisions  in  acres. 

134  Cal.  202-205.    PEOPLE  v.  WARNER. 

Defendant's  Witness  Cannot  be  Impeached  on  cross-examination  by 
showing  he  had  been  indicted  and  tried  for  same  offense,  without  seeking 
to  show  he  had  been  convicted  of  felony,  p.  204. 

Approved  in  People  v.  White,  142  Cal.  294,  in  trial  of  defendant 
accused  of  robbery  it  was  prejudicial  error  to  permit  impeachment  of 
defendant's  principal  witness  by  introducing  records  of  police  court 
showing  prior  convictions  of  misdemeanors. 

134  Cal.  207-216.    REID  v.  CLAY. 

In  Action  to  Enforce  Street  Assessment,  assessment  and  accompany- 
ing papers  are  prima  facie  evidence  of  regularity  of  prior  proceedings, 
p.  210. 
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Approved  in  City  St.  Improvement  Co.  v.  Laird,  138  Cal.  31,  burden 
is  on  defendants  contesting  street  assessment  to  prove  that  president  of 
corporation  who  signed  contract  in  corporate  name  did  not  have  author- 
ity to  execute  it. 

Description  of  Work  in  Contract  and  Notice  for  bids  as  bein^  for 
curbs  on  certain  street  between  two  streets  "where  not -already  laid" 
is  sufficient,  p.  212. 

Approved  in  Dow  ling  v.  Hibemia  etc.  Soc,  143  Cal.  428,  affidavit  of 
posting  of  notices  of  street  work  proposed  by  resolution  which  shows 
that  notices  were  posted  along  line  of  proposed  improvement,  at 
statutory  intervals,  is  sufficient,  notwithstanding  exceptions  of  work 
within  said  line;  San  Francisco  Pav.  Co.  v.  Egan,  146  Cal.  638,  up- 
holding resolution  of  intention  to  improve  street  which  excepts  portion 
required  by  law  to  be  kept  in  order  by  railroad  having  tracks  thereon. 

Where  Certificate  of  Engineer  is  required  it  must  be  recorded,  p.  215. 

Approved  in  O'Dea  v.  Mitchell,  144  Cal.  380,  381,  certificate  of  city 
engineer  as  to  quantum  of  the  grading  and  that  work  was  done  in 
accordance  with  lines  and  grades  is  not  defective  because  it  does  not 
9tate  that  engineer  examined  the  work  or  measured  it;  Chase  v.  Trout, 
146  Cal.  371,  contents  of  recorded  certificate  of  city  engineer  are  imma- 
terial. 

134  Cal.  249-265.    ELLIS  v.   WITHER. 

Equitable  Relief  will  not  be  granted  against  sale  under  delinquent 
bond  for  irregularities,  where  assessment  is  valid,  and  amount  due  not 
tendered,  p.  253. 

Approved  in  Couts  v.  Cornell,  147  Cal.  562,  complaint  to  restrain 
execution  of  tax  deed  on  account  of  defective  description  of  land  in  as- 
sessment which  does  not  show  payment  or  offer  to  pay  just  share  of 
taxes,  is  demurrable. 

134  Cal.  260-268.    TAUSSIG  v.  BODE.    86  Am.  St.  Rep.  250. 

Under  Warehouse  Receipt  Containing  Stipulation  that  leakage  was 
at  owner's  risk,  is  was  duty  of  bailor  and  not  of  bailee  to  inspect  barrels 
for  leakage,  p.  266. 

Approved  in  Dieterle  v.  Bekin,  143  Cal.  688,  stipulation  against  lia- 
bility for  loss  by  fire  cannot  be  construed  so  as  to  excuse  bailee  from 
exercise  of  ordinary  care  to  protect  property  from  fire. 

134  Cal.  269-278.    NEWHALL  y.  HATCH. 

Renewal  of  Note  Secured  by  Mortgage  before  limitation  runs  against 
original  note,  with  reference  to  third  persons  dealing  with  land  as  that 
of  mortgagor  is  same  as  if  mortgagor  had  executed  mortgage  for  amount 
of  renewed  note,  p.  273. 
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Distinguished  in  Commercial  Sav.  Bank  v.  Hornberger,  140  Cal.  19, 
a  pledgee  may  maintain  an  independent  action  on  notes  secured  by 
pledge,  and  judgment  in  such  action  must  be  deemed  continuance  of 
original  obligation  for  preservation  of  lien  of  pledge  under  Civil  Code, 
section  2911,  as  against  assignee  of  pledge  by  pledgor,  who  was  not 
made  party  to  action. 

Estoppel  in  Pais  arising  from  conduct  must  be  specially  pleaded, 
p.  273. 

Approved  in  Di  Nola  v.  Allison,  143  Cal.  115,  where  there  was  no 
plea  of  estoppel  of  appellant  to  question  validity  of  sale  and  no  finding 
was  made  upon  that  question,  it  cannot  be  determined  on  this  appeal. 

134  Cal.  279  281.    COOK  v.  LOS  ANGELES  ETC.  RT.  CO. 

Refusal  to  Give  Requested  Instructions  substantially  included  in 
charge  is  not  erroneous,  p.  281. 

Approved  in  Muller  v.  Hale,  138  Cal.  168,  in  action  for  negligence 
originally  brought  against  two  parties,  as  to  one  of  whom  nonsuit  was 
granted  and  as  to  other  of  whom  verdict  was  rendered,  it  was  not 
nece^'sary  to  instruct  that  plaintiff  could  not  recover  if  injuries  were 
caused  by  negligence  of  party  in  whose  favor  nonsuit  was  granted,  if  it 
was  instructed  that  no  recovery  was  had  unless  other  defendant  was 
negligent. 

134  Cal.  282-286.    NATHAN  ▼.  DIERSSEN.    S.  C.  146  Cal.  65. 

134  Cal.  291-300.    LEWIS  v.  DUNNE. 

Act  of  xgox  (Stats.  1901,  p.  117),  entitled:  "An  act  to  revise  the 
Code  of  Civil  Procedure  of  the  State  of  California,  by  amending  certain 
sections,  repealing  others  and  adding  certain  new  sections,"  is  void, 
pp.  292-299. 

Approved  in  People  v.  Parent,  139  Cal.  601,  omission  of  words  "So 
help  you  God,"  prescribed  by  Civil  Code,  section  2094,  in  form  of  oath 
administered  to  defendant,  on  which  perjury  was  assigned,  is  no  defense 
to  prosecution  for  perjury;  Beach  v.  Von  Detten,  139  Cal.  466,  467,  up- 
holding act  of  March  23,  1901,  entitled  "An  act  to  amend  *An  act  to 
establish  a  uniform  system  of  county  and  township  governments,  ap- 
proved April  1,  1897,'  by  amending  certain  sections  thereof,  repealing 
other  sections  and  adding  certain  sections  thereto";  People  v.  Swist, 
136  Cal.  521,  where  form  of  oath  prescribed  by  Code  of  Civil  Procedure, 
section  2094,  as  it  stood  prior  to  void  amendment  of  1901,  was  adminis- 
tered to  witness,  with  exception  of  invocation  for  God*s  help,  false 
testimony  thereunder  is  perjury;  Pratt  v.  Browne,  135  Cal.  653,  salary 
of  official  reporters  is  not  included  in  or  germane  to  title  of  County 
Government  Act   (Stats.  1897,  p.  546),  and  provision  therefor  is  void. 
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Distinguished  in  People  v.  Oates,  142  Gal.  13,  upholding  act  of  1880, 
entitled  *'An  act  to  amend  certain  sections  of  the  Penal  Code,  in- 
cluding section  1159  thereof,  and  to  repeal  certain  other  sections  and 
to  add  section  809  thereto;  Ross  v.  Aguirre,  191  U.  S.  62,  63,  64,  u^ 
holding  California  statute  of  1893,  entitled  ^'An  act  to  amend  section 
204,  205  and  208,  of  the  Code  of  Qvil  Procedure." 

Le^slation  upon  any  Imaginable  Subject  is  not  invalid  because  found 
in  any  particular  code,  p.  294. 

Approved  in  Deyoe  v.  Superior  Court,  140  Cal.  489,  upholding  act  of 
1903,  adding  sections  131  and  132  to  Civil  Code,  relating  to  interlocutory 
decree  in  divorce. 

134  Cal.  301-312.    PEOPLE  v.  WARD. 

Indictment  for  Embezzlement  against  officer  of  corporation,  alleging 
that  by  virtue  of  his  trust  as  such  officer  there  came  into  his  possession, 
custody  and  control  certain  sum,  property  of  said  corporation,  is  suffi- 
cient, p.  303. 

Approved  in  People  v.  Walker,  142  Cal.  94,  following  rule. 

Demand  for  Money  Embezzled  is  not  necessary  to  constitute  offense 
of  embezzlement,  p.  304. 
Approved  in  People  v.  Goodrich,  142  Cal.  220,  following  rule. 

Where  Court  Charges  Jury  in  relation  to  vituperative  epithets  of 
prosecuting  attorney  against  defendant,  that  they  must  not  consider 
such  remarks,  error  is  cured,  pp.  311,  312. 

Approved  in  People  v.  Mathews,  139  Cal.  528,  where  remarks  of  dis- 
trict attorney  objected  to  were  checked  by  court,  and  court  instructed 
jury  to  disregard  them,  error  in  such  remarks  was  thereby  cured. 

Miscellaneous. — Ward  v.  Dunne,  136  Cal.  23,  order  in  criminal  case 
directing  entry  of  judgment  nunc  pro  tunc,  as  of  prior  date,  reciting 
that  judgment  was  then  duly  rendered,  and  that  clerk  failed  to  enter 
it  fully  and  correctly,  is  order  after  judgment  affecting  substantial 
right  of  defendant  and  is  appealable. 

134  Cal.  313-314.    McFAUL  v.  MADERA  FLUME  CO. 

A  Qualified  Expert  may  Testify  as  to  relative  strength  of  wrought 
and  cast  iron,  as  material  for  machine  in  question,  evidence  being  ma- 
terial to  issue,  p.  314. 

Approved  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  304,  admitting  expert 
evidence  of  civil  engineers  of  long  experience  with  mechanical  principles 
on  which  derricks  are  constructed  and  operated  and  their  strength  and 
use,  as  to  sufficiency  and  security  of  counter  balancing  and  fastening  of 
derrick  in  question. 
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134  Cal.  315-319.    NAPA  STATE  HOSPITAL  v.  FLAHERTY. 

If  Remedy  for  Right  Created  Solely  by  Statute  is  repealed  while  right 
is  still  inchoate  and  not  reduced  to  possession,  right  is  thereby  lost,  pro- 
vided repealing  statute  does  not  contain  saving  clause,  p.  317. 

Approved  in  Sonora  v.  Curtain,  137  Cal.  590,  repeal  of  subdivision  10 
of  section  852  of  municipal  incorporation  act  of  1883  by  Political  Code, 
section  3366,  destroyed  remedy  for  enforcement  of  penal  ordinance  of 
city  of  sixth  class  provided  for  in  ordinance  to  recover  license  tax  on 
attorney  which  he  had  refused  to  pay  with  penalty  for  refusal.  Dis- 
tinguished in  Flanigan  v.  Sierra  Co.,  122  Fed.  27,  where  county,  under 
authority  of  California  Statutes  of  1897,  page  485,  chapter  277,  imposed 
license  fee  on  sheep  kept  in  county  and  brought  action  to  collect  such 
fee,  and  pending  such  action  statute  was  passed  which  repealed  statutes 
of  1897,  action  did  not  abate. 

Treasurer  of  Napa  State  hospital  cannot  sue  in  name  of  hospital  to 
compel  payment  by  father  for  support  of  his  insane  son  at  former  in- 
sane asylum,  p.  318. 

Distinguished  in  Napa  State  Hospital  v.  Yuba  Co.,  138  Cal.  380,  Napa 
State  Hospital,  under  act  of  1897,  is  vested  with  all  property  of  Napa 
State  Asylum  for  Insane,  and  treasurer  in  name  of  such  hospital  may 
sue  on  cause  of  action  then  existing  in  favor  of  state  asylum  for 
support  of  insane  criminals  committed  by  superior  court  to  asylum. 

134  Cal.  324-329.    SNYDER  v.  HOLT  MFG.  CO. 

Expert  Evidence  as  to  Whether  Bolt  and  Nut  used  to  connect  header 
and  separator  in  sidehill  harvester  were  sufficient  and  proper  for  purpose 
is  admissible  in  action  for  injuries  caused  by  separation  of  nut  and 
bolt,  p.  327. 

Approved  in  Dyas  v.  Southern  Pac,  Co.,  140  Cal.  304,  admitting  expert 
evidence  of  civil  engineers  who  are  familiar  with  mechanical  principles 
on  which  they  are  constructed  and  operated  and  with  their  use  and 
strength,  as  to  sufficiency  and  security  of  counterbalancing  and  fasten- 
ing of  derrick. 

134  Cal.  329-332.    McDONNELL  v.  6ILL0N. 

Resolution  of  Intention  to  Construct  Sewer  with  manholes  and  flush 
tank  must  describe  dimensions  of  flush-tank  and  materials  out  of  which 
it  is  to  be  constructed,  pp.  331,  332. 

Approved  in  Williamson  v.  Joyce.  137  Cal.  108,  resolution  of  inten- 
tion to  improve  streets  by  construction  of  sewers  therein  which  does 
not  mention  material  with  which  streets  are  to  be  sewered  or  number 
of  branch  sewers  or  character  of  automatic  flushing  apparatus  re- 
quired, does  not  sufficiently  describe  work. 
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134  Gal.  338-343.    KHASKY  v.  WOLLPERT. 

Where  from  Facts  Found  Other  Facts  may  be  inferred  which  'will 
support  judgment,  inference  will  be  deemed  made  by  trial  court,  p.  342. 

Approved  in  People's  Home  Sav.  Bank  v.  Richard,  139  Cal.  291,  finding 
that  defendant  was  not  owner  of  stock  after  date  of  transfer,  except 
as  otherwise  set  forth,  is  to  be  construed  with  other  findings  showing 
that  fraudulent  transfer  was  then  effected,  which  left  the  defendant 
owner  only  in  sense  of  liability  for  unpaid  capital. 

134  Cal.  344-345.    MALONE  y.   ROT. 

Time  for  redemption  for  sale  under  foreclosure  of  mortgage  is  not 
extended  by  passage  of  statute  subsequent  to  mortgage  extending  time, 
p.  345. 

Approved  in  Welsh  v.  Cross,  146  Cal.  629,  applying  principal  to  execu- 
tion sale  on  judgment  in  action  on  contract. 

134  Cal.  350-354.     CRAKE'S  GULCH  MIN.  CO.  v.  SCHSRRSR.     86  Am. 
St.  Rep.  179. 

Miscellaneous.— Crane's  Gulch  Min.  Co.  v.  Scherrer,  137  Cal.  606, 
reciting  history  of  litigation. 

134  Cal.  391-394.    LAFFSY  y.  KAUFMAN,  86  Am.  St.  Rep.  283. 

To  Sustain  Action  for  Recovery  of  part  of  purchase  money  paid  under 
verbal  contract  for  sale  of  land,  vendee  must  allege  and  prove  full  per- 
formance or  tender  Of  performance  of  verbal  contract  and  default  of 
vendor  in  refusing  to  convey  on  proper  tender  and  demand  or  that 
vendor  is  unable  to  carry  out  contract,  p.  393. 

Approved  in  I^ach  v.  Rowley,  138  Cal.  716,  complaint  for  recovery 
of  money  paid  t^annot  be  maintained,  in  absence  of  rescission  by  mutual 
consent,  unless  vendor  is  placed  in  default,  by  vendees  performing,  or 
offering  to  perform,  their  part  of  agreement,  by  payment,  or  offer  of 
payment,  in  full  of  balance  of  consideration. 

134  Cal.  399-402.    BELSER  v.  ALLMAN. 

Assessment  and  Accompanying  Documents  are  prima  facie  evidence  of 
regularity  of  proceedings,  p.  401. 

Approved  in  City  St.  Impr.  Co.  v.  Laird,  138  Cal.  31,  burden  is  upon 
defendants  contesting  street  assessment  to  prove  that  president  of 
corporation  who  signed  contract  in  corporate  name  did  not  have  author- 
ity to  execute  it. 

134  Cal.  403-407.    ilOWS  v.  HIBERNIA  SAVINGS  &  LOAN  SOCIETT. 

Declarations  of  wife,  madf  without  knowledge  of  husband,  are  not 
admissible  as  proof  that  property  was  her  separate  property,,  p.  407. 
Approved  in  Bashore  v.  Parker,  146  Cal.  629,  following  rule. 
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134  Cal.  408-412.    ASHTON  v.  ZEILA  MIW.  CO. 

In  this  State  Courts  Exercise  both  equitable  and  legal  jurisdiction,  p. 
412. 

Approved  in  Collins  v.  Laverty,  136  Cal.  35,  an  administrator  may 
sue  in  equity  to  enforce  an  equitable  title  of  estate  by  setting  aside  a 
void  deed  made  by  decedent. 

134  Cal.  430  434.    SCHUMACHER  v.  TRUMAN. 

Where  One  Purchases  Land  in  Possession  of  Third  Party,  latter'b 
possession  must  be  open  and  notorious  and  exclusive  and  inconsistent 
with  record  title,  or  purchaser  does  not  take  in  subordination  of  his 
rights,  p.  432. 

Approved  in  Aden  v.  Vallejo,  139  Cal.  167,  possession  by  plaintiff  of 
wharf  under  franchise  from  city  to  maintain  it  was  not  inconsistent 
with  title  of  record,  and  was  not  of  character  to  put  city  on  inquiry  as 
t«  title  of  plaintiff  under  unrecorded  deed,  and  where  such  possession 
had  apparently  terminated  when  city  acquired  title  of  record  from 
patentee  and  first  recorded  its  deed,  it  is  not  affected  by  constructive 
notice  of  unrecorded  deed. 

134  Cal.  441-448.    FILIPINI  ▼.  TROBOCE. 

Where  More  than  Four  Tears  Elapsed  after  maturity  of  note  and 
after  distribution  of  mortgaged  land  to  widow,  foreclosure  of  mortgage 
is  barred  as  to  her,  notwithstanding  absence  of  mortgagor  from  state 
continuously  after  maturity  of  note,  p.  445. 

Approved  in  Brandenstein  v.  Johnson,  140  Cal.  32,  though  mortgage 
souirht  to  be  foreclosed  mav  not  be  barrea  as  between  mortgagor  and 
mortgagee,  by  reason  of  absence  of  mortgagor  from  state,  yet  where 
it  appears  piima  facie  to  be  barred  by  statute,  holders  of  subsequent 
judgment  liens  may  plead  statute  as  to  their  liens  and  may  enforce 
them  as  superior  and  paramount  to  lien  of  mortgagor;  Commercial 
Sav.  Bank  v.  Homberger,  140  Cal.  19,  pledgee  may  retain  possession 
of  property  pledged  until  debt  is  paid,  though  it  may  be  barred  by 
statute  of  limitations. 

134  Cal.  461-464.    CALIFORNIA  ETC.  FRUIT  ASSN.  v.  AINSWORTH. 

To  Avoid  Circuity  of  Action  it  is  policy  of  law  that  rights  of  both 
parties  shall  be  settled  in  one  action,  p.  464. 

Distinguished  in  Cal.  Cured  Fruit  Assn.  v.  Stelling,  141  Cal.  721,  de- 
fendants will  not  be  allowed,  in  claim  and  delivery  which  involves  only 
validity  of  contracts  so  far  as  performed,  and  is  not  action  to  enforce 
contracts,  to  raise  questions  as  to  whether  they  are  in  restraint  of  trade 
or  against  public  policy. 
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134  Cal.  464-466.    MOSS  y.  ODELL. 

Miscellaneous.— Mobs  v.  Odell,  141  Cal.  336,  338,  reciting  history  of 
litigation. 

134  Cal.  467-470.    FEENET  v.  HINCKLEY.    86  Am.  St  Rep.  290. 

Limitation  does  not  Begin  to  Run  Against  Action  on  judgment  until 
lapse  of  time  within  which  appeal  might  be  taken  from  judgment,  p. 
470. 

Approved  in  Cook  v.  Ceas,  143  Cal.  227,  statute  of  limitations  of  three 
years  fixed  by  Code  of  Civil  Procedure,  section  1805.  against  sureties 
on  guardian's  bond  does  not  begin  to  run  until  final  discharge  or  re- 
moval of  guardian  by  order  of  court;  dissenting  opinion  in  Estate  of 
Wood,  137  Cal.  145,  majority  holding  effects  of  divorce  are  not  suspend- 
ed until  year  has  elapsed  under  Civil  Code,  section  61,  prohibiting  re- 
marriage, except  as  between  parties,  until  its  expiration. 

134  Cal.  471-476.    PACIFIC  COAST  CO.  v.  WELLS. 

Fact  that  Taxes  were  Paid  Voluntarily  without  protest  does  not 
affect  power  and  duty  of  supervisors  to  refund  them  when  illegally  col- 
lected, under  Political  Code,  section  3804,  p.  476. 

Approved  in  Stewart  etc.  Co.  v.  Alameda  Co.,  142  Cal.  661,  664,  665, 
in  action  based  on  Political  Code,  section  3804,  to  recover  from  county 
taxes  illegally  assessed  and  collected  by  county  for  road  purposes  on 
property  in  city  limits,  it  is  not  necessary  to  aver  in  complaint  nor  in 
claim  presented  to  supervisors  that  taxes  were  paid  under  protest. 

134  Cal.  477-480.    RECLAMATION  DISTRICT  v.  SACRAMENTO. 

Property  Acquired  by  Reclamation  District,  which  is  indispensable  to 
execution  of  its  object,  is  exempt  from  state  and  county  taxes,  p.  480. 

Approved  in  Ruperich  v.  Baehr,  142  Cal.  193,  upholding  Code  of  Civil 
Procedure,  section  710,  providing  for  payment  out  of  salary  of  public 
officers  of  amount  of  unpaid  judgment,  an  authenticated  copy  of  which 
has  been  filed  with  auditor. 

134  Cal.  482-493.     SCHNEIDER  v.  MARKET  ST.  RY. 

Contributory  Negligence  in  Crossing  Street  in  front  of  car  is  question 
of  fact  for  jury,  p.  490. 

Approved  in  Peck  v.  Oregon  etc.  R.  R.,  25  Utah,  36,  where  track  in 
direction  from  which  train  came  was  obstructed  by  trees  and  plaintiff 
slackened  speed  to  slow  walk  and  looked  and  listened  for  trains,  but 
did  not  stop,  it  was  error  to  refuse  instruction  that  if  plaintiff  could 
not  see  train,  and  noise  of  wagon  lessened  opportunity  to  hear,  it  was 
duty  to  stop  and  listen. 

Presumption  in  absence  of  contrary  showing  is  that  specifications  oon- 
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tained  in  statement  on  motion  for  new  trial  conform  to  those  in  notice 
of  motion,  p.  484. 

Approved  in  Roberts  v.  Hall,  147  Cal.  437,  following  rule. 

134  Cal.  494-499.    SIEMSEN  y.  OAKLAND  ETC.  RT. 

Misconduct  of  Juror  in  Visiting,  During  Trial,  scene  of  accident,  and 
using  his  examination  to  show  jury  how,  in  his  judgment,  accident 
occutred,  cannot  be  proved  by  affidavit  of  his  admissions  to  that  effect, 
p.  497. 

Approved  in  People  v.  Dobbins,  138  Cal.  699,  affidavit  of  defendant, 
which  must  necessarily  rest  on  hearsay  from  jurors  as  to  improper 
statements  made  by  some  of  them  while  deliberating  on  verdict,  cannot 
be  received  to  show  misconduct:  People  v.  Murphy,  146  Cal.  607, 
affidavits  as  to  declarations  of  jurors  to  defeat  verdict  where  their  own 
affidavits  are  not  permissible  for  that  purpose;  Black  v.  Rocky  Mt.  etc. 
Co.,  26  Utah,  458,  under  Revised  Statutes  of  1898,  section  3292,  sub- 
division 2,  misconduct  of  jury  other  than  that  specified  therein  cannot 
be  established  on  motion  for  new  trial  by  juror's  affidavit. 

134  Cal.  531-541.    PEOPLE  v.  AMAYA. 

Evidence  that  After  Arrest  defendant  was  brought  before  deceased, 
who  pointed  him  out  as  person  who  shot  him,  and  that  defendant  made 
no  reply,  is  admissible,  p.  536. 

Approved  in  People  v.  Moran,  144  Cal.  60,  where  defendant  at  first  and 
repeatedly  denied  being  present  at  time  of  murder,  and  finally  admitted 
that  he  was  at  scene  of  murder,  his  admissions  made  previous  denials 
of  that  fact  evidence  against  him;  People  v.  Philbon,  138  Cal.  533, 
declarations  of  persons  not  witnesses  are  admissible  for  purpose  of 
explaining  conduct  of  defendant  and  statements  made  by  him  in  reply 
thereto. 

It  is  Proper  to  Instruct  that  Presumption  that  witness  speaks  truth 
may  be  repelled  by  his  interest  in  case,  as  well  as  by  manner  in  which 
he  testifies,  p.  539. 

Approved  in  People  v.  Miles,  143  Cal.  640,  court,  in  instructing  jury 
as  to  circumstance  or  facts  surrounding  witness  may  state  that  jury 
might  scrutinize  not  only  manner  of  witness  while  on  stand,  his  relation 
to  case,  and  other  facts,  but  also  his  degree  of  intelligence. 

Jury  not  bound  by  fact  of  admission  of  dying  declaration  to  con- 
clude that  it  was  made  in  view  of  impending  death,  p.  540. 

Approved  in  People  v.  Thomson,  145  Cal.  724,  following  rule. 

Miscellaneous. — People  v.  Teshara,  131  Cal.  543.  companion  case. 

134  Cal.  542-545.    PEOPLE  v.  TESHARA. 
Statement  of  Deceased  not  Made  as  dying  declaration,  but  made  in 
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presence  of  defendant  and  another  brought  before  him,  in  which  he 
accused  them  of  shooting  him,  which  defendant  denied,  is  inadmissible, 
p.  544. 

Distinguished  in  People  v.  CJole,  141  Cal.  90,  in  prosecution  for  stealing 
carpets  from  /umiture  company,  where  it  was  proved  that  defendant, 
while  employed  by  company,  delivered  carpets  to  B.  at  back  of  store, 
evidence  is  admissible  to  show  that  when  company  discovered  loss,  de- 
fendant, when  confronted  with  B.,  denied  delivery  to  B.,  and  declared 
he  did  not  know  B. 

Only  Reason  for  Admitting  Accusation  of  decedent  is  to  explain  con- 
duct of  deceased  as  indicating  an  admission,  p.  544. 

Approved  in  People  v.  Philbom,  138  Cal.  532,  declarations  of  persons 
not  witnesses  are  admissible  for  purpose  of  explaining  conduct  of  de- 
fendant and  statements  made  by  him  in  reply  thereto. 

134  Cal.  549-552.    HARRISON  y.  SUTTER  ST.  RY. 

In  Action  Against  Street  Railway  and  Brewery  for  damages  for  death 
of  street-car  passenger  resulting  from  collision  between  car  and  brewery 
wagon,  there  is  no  presumption  of  negligence  against  both  defendants 
from  facts  of  injury,  p.  551. 

Distinguished  in  Osgood  v.  Los  Angeles  Traction  Co.,  137  Cal.  282,  in 
case  of  collision  of  street-car  with  railway  train  to  injury  of  passengers, 
presumption  of  negligence  arises  which  throws  on  street  railway  burden 
of  showing  injury  was  sustained  without  any  negligence  on  its  part. 

134  Cal.  557-562.    CROLEY  y.  CALIFORNIA  PACIFIC  R.  R. 

When  Supervisors  of  Adjoining  Counties  agree  to  pay  railroad  to  build 
bridge  across  boundary  river,  contract  is  binding  on  county,  p.  562. 
Approved  in  Contra  Costa  Water  Co.  v.  Breed,  139  Cal.  447,  arguendo. 

County  Government  Act,  section,  25,  has  no  application  to  bridge 
across  a  river  which  is  boundary  line  between  two  counties,  pp.  560, 
561. 

Approved  in  Johnston  v.  Sacramento  Co.,  137  Cal.  209,  supervisors  of 
one  county  cannot  enter  into  contract  with  supervisors  of  another 
county  for  joint  construction,  equipment  and  maintenance  of  free  public 
ferry  across  boundary  river. 

134  Cal.  573-679.    ROWE  y.  SUCH. 

Hypothetical  Question  Which  Assumes  Facts  not  alleged  or  proved  is 
properly  excluded,  p.  576. 

Approved  in  Maynard  v.  Oregon  R.  R.,  43  Or.  74,  where  passenger  in 
action  for  damages  for  injuries  testified  that  collision  threw  him  in  cor- 
ner of  car,  and  that  he  struck  something  and  fell  on  floor,  and  was  hurt 


Digitized  by  LjOOQ IC 


5185  Notes  on  California  Reports.  134  Cal.  586-602 

in  back  and  had  sharp  pain  there  after  falling,  and  experts  testified 
thev  discovered  no  evidence  of  injury  to  spine,  hypothetical  question  as 
to  whether  person  might  receive,  by  being  thrown,  shock  that  would 
injure  nervous  ^system  and  spinal  cord  was  unsupported  by  evidence. 

134  Cal.  586-590.    MILLER  &  LUX  v.  KERN  CO.  LAND  CO. 

Action  to  Recover  Damages  for  injury  to  real  property,  p.  687. 

Approved  in  Miller  &  Lux  v.  Kern  Co.  Land  Co.,  140  Cal.  134,  an  action 
to  recover  damages  for  injury  to  a  canal  may  be  commenced  in  county 
of  principal  place  of  business  of  corporation  defendant,  and  jurisdiction 
therein  is  not  devested  because  answer  of  corporation  makes  it  appear 
that  action  will  involve  question  of  title  to  or  possession  of  realty. 

In  Action  Brought  in  San  Francisco  between  corporations  having 
principal  business  therein  to  recover  damages  for  injuries  to  land  in 
Kern  county,  defendant  cannot  have  cause  tried  in  Kern  without  show- 
ing any  grounds  to  change  place  of  trial  as  in  other  cases,  pp.  587,  588. 

Approved  in  Miller  &  Lux  v.  Kern  Co.  Land  Co.,  140  Cal.  134,  an  action 
for  damages  for  injuries  to  canal  may  be  brought  in  county  of 
principal  place  of  business  of  corporation  defendant,  and  jurisdiction 
therein  is  not  devested  because  answer  of  corporation  makes  it  appear 
that  action  will  involve  question  of  title  to  or  possession  of  realty. 

Constitution,  Article  13,  Section  .x6,  relating  to  venue  of  action  against 
corporations  applies  to  actions  of  tort  as  well  as  contract,  p.  588. 

Approved  in  Tingley  v.  Times  Mirror  Co.,  144  Cal.  206,  action  for  libel 
may  be  maintained  in  county  where  plaintiff  resides,  against  defendant 
corporation  publishing  newspaper  in  another  county,  which  is  its  prin- 
cipal place  of  business,  when  paper  in  which  it  was  published  \ra8  cir- 
culated in  former  county. 

Miscellaneous.— Miller  &  Lux  v.  Kern  Co.  Land  Co.,  140  Cal.  139. 

134  Cal.  599-602.    WEINBERGER  v.  WIEDEMAN. 

New  Promise  Made  After  Bar  of  Statute  has  fully  accrued  on  original 
promise  does  not  renew  mortgage,  lien  of  which  is  extinguished  b^^bar, 
p.  000. 

Approved  in  Conway  v.  Supreme  Council,  C.  K.  of  A.,  137  Cal.  389, 
when  benefit  certificate  payable  to  plaintiff  as  beneficiary  was  assigned 
by  member  of  benefit  society  as  security  to  indemnify  his  sureties,  who 
were  compelled  to  pay  his  debt,  and  who  were  designated  as  beneficiaries 
in  assignment,  but  were  not  such  under  rules  of*  society,  and  sureties 
neglected  to  sue  for  reimbursement  within  two'  years,  lien  of  sureties 
on  certificates  was  extinguished. 

It  is  for  Legislature  and  not  for  Courts  to  determine  when  bar  of 
statute  is  legai  and  proper  defense,  p.  602. 
Notes  Cal.  Rep.— 325 
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Approved  in  Conway  v.  Supreme  Council,  C.  K.  of  A.,  137  Cal.  390, 
where  benefit  certificate  payable  to  plaintiff  as  beneficiary  was  assigned 
by  member  of  benefit  society  as  security  to  indemnify  his  sureties,  who 
were  compelled  to  pay  his  debt,  and  who  were  designated  as  beneficiaries 
in  assignment,  but  were  not  such  under  rules  of  society,  and  sureties 
neglected  to  sue  for  reimbursement  within  two  years,  lien  sureties  on 
certificates  was  extinguished. 

134  Cal.  603-607.    HAMILTON  v.  HUBBARD. 

Presumption  that  Property  Acquired  During  Marriage  is  community 
property  does  not  apply  where  transaction  was  in  effect  gift  from  hus- 
band to  wife,  p.  605. 

Approved  in  Alferitz  v.  Arrivillaga,  143  Cal.  649,  burden  is  on  those 
claiming  under  mortgage  by  husband,  without  wife's  signature  to  show 
that  lands  conveyed  to  wife  were  community  property;  Estate  of  Mc- 
Cauley,  138  Cal.  549,  Under  Civil  Code,  section  1386,  subdivision  9, 
nieces  of  deceased  husband  may  inherit  from  deceased  widow  the  com- 
mon property  inherited  by  her  from  deceased  husband,  notwithstanding 
there  was  no  brother  or  sister  of  deceased  husband  living  at  date  of 
w^idow's  death. 

134  Cal.  613-616.    WHITE  v.  WISE. 

Miscellaneous.— Wise  v.  Eveland,  134  Cal.  617,  618,  reciting  history  of 
litigation. 

134  Cal.  618-620.    PEOPLE  v.  McFARLANE. 

Miscellaneous. — People  v.  McFarland,  138  Cal.  482,  reciting  history  of 
litigation. 

134  Cal.  621-626.    POOL  v.  SIMMONS. 

Misoellaneotts. — ^Pool  v.  Butler,  141  CaL  47,  reciting  history  of  liti- 
gation. 
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